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The work i: ae in these pages is mainly hentia a thesis 
submitted to the University of Calcut 

author's candidature for the degree of 







octor of Philosophy of that 


University. More than six eventful years in the present dynamic er 
and natura'ly 







age of thought and action have passed since th 

& considerable part of the work, especially those es which are 

more or less a narrative of events, would appear to the reader rather 

out of date. For this the author would craye his _ indulgence. 

But he could not help it. It was perhaps not proper for the author 

to alter in fundamentals the basic structure of the,thesis upon 

which the Board of Examiners had been invited by the University 

to adjudicate. Besides, the earlier portions of the book were in 

‘the press about three years ago so that the author had no oppor- 

tunity to revise them in the light of developments that emerged 

from time to time in the hectic period through which the world 

was passing. Yet, no pains have been spared, so far as the 

circumstances permitted, to bring the book in conformity with 

- the recent trend of-events in India and outside. Fundamentally, 

‘however, the thesis sought to: be enunciated m these pages stands 

unaffected not only as a critical analysis of past events but also 

» from the point of view of political theory ; and the author should 

Bosider his labours amply rewarded if the book would throw some 

light on what is regarded as one of the most complex problems in 

- : the history of the human race in the prevailing confusion Of ideas 
> ‘and ecoftfliet of ideologies. 

5 I ~ No problem perhaps h 

. * Tiidia and the other parts of the worl ha | 

‘Le of the rights and obligations of divergent "pene racial 

\ ‘ih Soups of mankind in municipal as Well Ss In inter- 

ies seine law "Throughout history minorities have been given 4 
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as taxed the brains of statesmen it 
| more than the adjustment 
and 









in 1933 im support of the» 
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to associ 
of the few 1 


in the world which does not contain racial, linguistic or religious 

minorities. One of the pressing and urgent tasks of democracy 

to-day is bi secure adequate and effective protection for them and 
te 


them in the work of administration. The tyranny 
$ bad ; the tyranny of the many is not less so. The 
tyranny of either type strikes at the root of good and stable govern- 
ment and contains within itself the germs of conflict and strife. 


In certain parts of Europe within the mechanism of the aa 





and subject to its general tenor, temper and ideology an 
has now and then been made to establish a minimum standard of 
decency in public administratiom by means of statutory guarantees 
in respect of life and liberty. In those parts the minorities have 
had some measure of security, and the problem of: their protection 
cannot be said to have given them any serious troubles in recent 
times. But the situation in Central and Eastern Europe has been 
entirely different where territorial re-distribution has been as 
frequent as racial conflicts have been acute and almost  inter- 
minable. For these parts of Europe the Great Powers had for 
more than a century asserted the principle of international inter- 
vention apparently in the interest of the minorities. The principle 
came as a legacy to the Peace Conference of 1919 which took ; 
more decisive move than had been taken in the past to strengthen 
the scheme of protection in broad principles and in details. Asa 
result there emerged a series of international agreements known 
as the Minorities Guarantee Treaties. These Treaties not only 
outlined the fundamental rights of the people and made specific 
provisions for the protection of religious, linguistic and racial 
minorities but also laid down the procedure of supervisibn and 
control by the League of Nations. Declarations of fundamental 


rights, applicable as they were to all sections of the people, like 


measures of special protection for the national minorities, formed 
an essential and integral part of the scheme of minorities protec- 
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tion under the auspices of the League. saage. parte of Europe P 


- 


3 _ 





» 








PREFACE XXV1i 


. vere, however, deliberately left outside the purview of the Minori- 
thes Guarantee Treaties. 


The past tense, it should be noted, has been used here pur- 


_.* posely. For the very existence of the» Central and Eastern 
_ European States is now threatened. One of these has already 
- fallen a victim to the predatory passion of totalitarian dictatorship. 


Others seem to be awaiting with awe and in panic the, tragic fate 
that has overtaken Czechoslovakia. Memel has gone toyGermany. 


Poland is now in occupation partly by Germany and partly by 


Soviet Russia despite the brave and solemn words uttered by the 


British Prime Minister. What remains of Rumania if Germany 


is assured of her economic penetration into that State? The fall 
Albania as an autonomous State is an accomplished fact. The 






Every small State in Central and Eastern Europe is in daily and 
deadly peril. It is not the object of this book to discuss the merits 
of the Versailles Treaty. Suffice it to say, however, that it was 
bad efiough ; but is not Europe in her mad race for power going 
from bad to worse, from the frying pan, as they put it, into the 
fire? Man's faith in the code of international honour and morality 
has been rudely shaken. But did it ever exist? It seems that the 
rule of force is more appropriate to politically organised commu- 


‘nities as they are at present than the reign of law! All that has 


been written in these pages about the Minorities Guarantee 
Treaties and the States that were sought to be covered by those 


* Mreaties must be read subject to the dramatic turn of events in 


- 


Europe and the new developments in the international situation 
which it has brought into being. 

In the United States of America and in some Dominions of 
the British Commonwealth provisions have been made in their 
Constitutions as well as in the laws and regulations made there- 
under for the protection of minorities. These safeguards are 
varied in character and wide in their scope. They include political 


* representation in certain cases and also provisions as to the use 


of minority languages, allocation of public funds and control of 
religious, educational and charitable institutions of the minorities 
The American system, however, reli¢s mainly on a charter 0! 
fundamental rights and the comparative rigidity of Its Constitu 


fate of Finland and the other Baltic States is hanging in the balance. 
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| tion. The self-ge yerning Dominions have sought to create_ 
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-_- nationalities within a broader British nationality so that in theory 
and in p Wp and ot Indian subjects have been deprived, 








itizenship. 





it common rights and privileges. The incidence of British 
nationality, that is, has been made to vary from place to place in 


the British Commonwealth. | te 
An account has beer given in the book of the position o! 
we inorities in Germany under the Weimar Constitution. Since 


ie emergence of Nazi dictatorship the guarantees in regard to 
) their proteetion have lost all their significance except perhaps in 
» a historical setting. Switzerland which is also dealt with .n these 
_ pages stands out unique in this respect inasmuch as the basic 
structure of its Constitution has not to any material extent been 
affected by the forces that have been in operation in Europe dur:ng 
the last few years. Its quiet wisdom, its rational] and sympathetic 
ro and human approach to the complicated problems of racial and 
linguistic groups and its abiding faith im a composite nationality 
Ww eultural and linguistic autonomy in the background have 
stood.it in good stead in resisting and repeliing destructive and 
disruptive forces. 
~ Attention is invited to the far-reaching constitutional changes 
that have been effected in Soviet Russia since this book was sent 
to press. The first Soviet Constitution no less than the 
+ subsequent amendments of 1923-25 sought to set up, to 
~~ quote the » well-known Marxian. phraseology, a dictatorship 
of the proletariat. A dominant part was played in the organi- 
~ gation of the Revolution and the consolidation of its gains by the 
workers witb the result that a laege section of the population was 
deprived of the elementary rights of citizenship. There was deep 
distrust of the bourgeoisie, kulaks, remnants of the landed aristo- 
eracy, nobility and the Czarist official hierarchy by the Soviet work- 
ntion of 1936, equal electoral rights 


ers. Under the Stalin Cons | 
have been conferred on all adult citizens of the Union irrespéetive 
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the sexes, races and nationaliti : 
recognised from the very beginning of 


ing rather sharply, have now been accorded t 
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of nationality, raée, sex, status, or social origin so that all power — 


in the U. 5.8. R. belongs to the toilers of the town and village 
including those who work by brain. equality of rights of 


is of co no innovatiom? it was 
e new era. tf 


class alien elements *’ as they were called, whose ber is decreas- 
rights of full 
Soviet citizenship. Any direct or indirect limation the 
principle of equality of rights in this behalf or the iti ia or 
spread of 

























no one is allowed to use it for the exploitatiom of other peoples 
labour power. All elections aré direct and by secret b 
held on a territorial as distinguished from a funetio 








old age or in the case of incapacity and the right to educatio of 
all children and young men and women to the full limits of their 
capacity and irrespective of the social position of their -parent® 
There is an ample measure of freedom of speech, the press, meet- 
ings, demonstrations and processions ; and contrary to the popu 


right to work, the right to leisure, the nght to adequate esto 






belief in democratic countries or elsewhere Lreedom to ay 





religious rights is enjoyed as much as freedom to preacli anti- 
religious doctrines... What is prohibited is any propaganda or 
measure calculated to restore capitalism or landlordism. These 
constitutional changes should be borne in mind while reading “s 
author's observations on the posit.on o! minorities in Soviet Russia, 
incorporated in the book. , 
Nowhere) except perhaps in the States of Central and Eastern 
Europe, has the problem of the protection of minerihies been so acute» 
and complex as 1n India. The vast size of the country, the clash 
of faiths and the multiplicity ol its tongues have complicated the 
situation. An additional faetor is the fact ol British domination. 
The main point of difference between the position of muinoriti ; 
in India and that ol minorities in k@rope requires stressing. Phe 
Versailles ‘Treaty, for instance, iransierred large masses Of po} ula - 
tion from one State to another ahd placed them under the control 


“of peoples whom formerly they had governed. In the process there 
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f hatred against any race or nationality ig treated as a 
criminal offence. Priv property in a sense is permitted, but 
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was me, Ko chat in the situation with the change of nationali- 
4 ties. No such question has-arisen in India. The problem here is 
icipal Fn than ra It is, therefore, not safe to 














ek f guidance i am ev detail from Geneva in solving or tackling 
é the p m of minoritiés in the t Indian continent. On the 

old of ie. constitutional changes it was but natural for 
minorities to demand statutory safeguards for their due protection 
in degislation and administration. ‘Che demands put forward by 
thém embraced a wide range of subjects such as declarations ol 
fundamental rights, effective representation in the Legislatures, 
Councils of Ministers and Public Services, the system of separate 
electorates, allocation of public revenues ‘for the benefit of certain 
_ minorities, the vesting of residuary powers at the Centre or in the 
units, as the ease might be, safeguards against commercial] dis- 
erimination and the Governor-General and the Governor's extra- 
ordinary powers in ultimate resort for the protecuion of minorities. 
Some of those demands have been inserted in their entirety and 
the others partially in the Government of india Act, 1935. Each 
of these topics has received adequate and scientific treatment in 
these pages and every attempt has been made to avoid communa! 
‘bias and racial prejudice in the criticisms made and the suggestions 
oliered. 

The book has been divided into three parts. ‘The first part 
deals with the principles of international intervention evolved in 
a somewhat intelligible form at the Congress of Vienna, 1514, and 
extended io a considerable extent at the Conference of Paris, 1919. 
‘In the second part are examined the safeguards provided for minori- 
‘ties in the United States of America, Switzerland, Germany under 
the Weimar Constitution, Soviet Russia prior to the constitutional 
amendments reeently made, and the seli-governing Dominions of 
the British” Commonwealth, and also political and economic dis- 
abilities which some of the Dominions have imposed upon the 
native races and His Majesty's Indian subjects. ‘he third part is 

devoted exclusively to the Indian problem of the protection of 
minorities. ‘The object of thisyvolume is to trace the history of the 
problem from 1814 onwards, to discuss the principles of protection 
both in municipal and internat l law, to examine to what 
extent and in what particulars se" principles may be applied to 
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Indian conditions and to deal exhaustively an in a spirit of 
gi detachment with the provisions of the present Govern- 
ment of India Act in this regard. It is an attempt at solving the 
complicated and delicate problems which have engaged for ox 
years now the earnest and anxious attention of British and Tndian 
statesmen and seeks to throw light where, in theljudgment of the 





















author, it is so sorely needed. 


The author owes an immense debt to Sir Te] Rahadur Sapru 
and Mr. K. ZachariahyM.A. (Oxon:), T.E.S., now Principal of 
Islamia College, Calcutta, who, by ready supply of an exhaustive — 
bibliography, first put him on the track. Among others who have 
been endlessly helpful, both by their suggestions and criticism. im 





conversations, special mention must be made of Dr. Pramathanath © | 


Banerjea, M.A., D.Sc. (London), Barrister-at-Law, and some- 
time Minto Professor of Economics, Calcutta University, Profes- 
sor S$. C. Roy, M.A., late of the same TTniversity, and Mr. P. K. 
Roy, M.A., B.l., Advocate, Calcutta High Court. Professor 
A. B. Keith. Professor Harold J. Laski and the Right Hon'ble 
M. R. Jayakar, who constituted the Board of Examiners, have 
placed the author under obligation by suggesting improvements 
which have been incorporated in the book as far as possible, ITt- 
should be added that none of these gentlemen is responsible for 
the statements made and the views expressed in this book for which 
the atithor takes the’entire responsibility. Thanks are due to Mr. 
Basudha Chakravorti, M.A.. and Mr. Amulya Ranjan Dasgupta, 
B.A., for the ungrudging assistance they have given the author in 
preparing the index and correcting the proofs. The author must 
also express his sense of gratitude to Dr. Syamaprasad M: okerjee. 
late Vice-Chancellor of Calcutta University, Mr... C. Chakravort?. 
its Registrar and the University. Press staff for their kindly placing 
at his disposal all thesfacilities that the resources of its press 
permitted. » , 
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CHAPTER I. 
INTRODUCTORY. 


The problem of minorities is one of the most perplexing and 
intriguing problems of modern democracy. 
The ancient world and The ancient world or the Middle Ages had no 


iatoas ro world com knowledge of the State as we know it to-day. 


The former developed the City States such as 
Athens and Sparta and also great Empires such as those of Persia 
and Macedon. The Roman EfMpire gave the latter the idea of a 
world Empire. But the nation State which is neither so small 
as a Greek city or a Swiss canton nor so large as the Empire of 
Rome or of Macedon or of Persia is purely a modern concept 
dating from the Renaissance. By a nation State is meant a people 
bound together by common descent, community of language and 


_religion, a common memory and a common ideal and ‘* organised 


for law within a definite territory.’" A nation State, in other 
words, is both a nation and a State—the State is so formed and 
organised that its territorial limits generally contain a distinct 
national group. The nation State, however, is not yet a realised 
goal. It is in the process of realisation and still an ideal in large 
of the world. The Jews, for instance, are scattered all over 
the globe and do not own 4 State which they may call their own in 
spite of Palestine which is called their homeland. Switzerland 
embraces three or four creeds and speaks as many languages. The 
United States of America does not, for obvious reasons, correspond 
to an ‘American nation. Britain herself contains not only Wales 








(THE PROBLEM OF MINORITIES — 
7 d but a part of Ireland. Considered from the stand- 


t of the definition generally accepted none of those States, 










to be said in favour of Delisle Burns’ thesis that the national 
sentiment ‘‘was felt as a real political fact at the partition of 
Poland (1772),"" that ‘‘ it gave force to the Spanish resistance 
against the French Government from 1806 until 1813 "" and that 
‘it produced the defeat of Napoleon at Moscow and the revival 
of German¢.’’* But had the ideal of the nation State been realised 
the Balkan States would not have been faced with the problem of 
reconstruction of national groups under the Treaty of Bucharest in 
1913, or the world would not have felt called upon in 1919 to make 
an attempt to bring the State system of modern Europe into con- 
formity with the theory and facts of nationality. The attempt, 
however, has been only partially successful. Nor need there be 
fear on this score, for the events in Central and Eastern Europe 
point unmistakably to the necessity, as an effective and satisfac- 
tory means of solving the problem of minorities and securing peace 
on earth, for the deflection of nationality from politics to its true 
region, the realm of culture, of ethics and of psychology. States- 
manship seems to demand that the future should be allowed to rest 
as in Czecho-Slovakia on the growth and development of de-politi- 
cised nationalities, t a thesis developed at some length in the subse- 
quent pages of the book. 


Two other dominating ideas of the nineteenth century were 
State sovereignty receives the theory of the sovereignty of national 
& check. States and the message of democracy. A State 
is sovereign when it is supreme within its borders so that no other 
State or States can interfere with its internal arrangements, the 
evolution of its Municipal Law and its procedure and functions. 
Such a State claims power and authority to protect its citizens 
outside its own boundaries. So we find, as Professor Laski shows, 
Germany protecting the Mannesman brothers in Morocco and 
England coming to the aid, when necessary, of the Rothschilds in 
Egypt. But the idea of complete and unqualified sovereignty 


* Delisle Burns: Political Ideals, pp. 184 185, & 
4 As Zimmern; The Third Britieh Empire, pp. 167-102, 
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seems to have received some check in the procedure of the Peace. 
Treaties of Europe signed from time to time and of late in the 
creation of the League of Nations at Geneva. We are notso much 
concerned here with the problem of national sovereignty except as 
a side issue as with the ideal of democracy which is gaining im 
strength and momentum in all parts of the world, though held 
temporarily in check, and which is relevant to and vitally connected 
with the problem of the protection of minorities. 

Now democracy is a society not of similar persons, but of 
Various democratic de. duals in the sense that each is an integral 
vices, and irreplaceable part of the whole. The 


ideal of democracy has been sought to be realised by the creation ~ 


of various devices and instruments of popular government. The 
franchise and the ballot box are the oldest and primary essentials 
of democracy. In most modern States, specially after the War, 
those features have been accepted without demur, although univer- 
sal adult suffrage is yet an unattained ideal in some of them. Then 
the executive has been rendered powerless to act arbitrarily and in 
defiance of public opinion by placing it under the control of the 
legislature as in England, France and the self-governing Domin- 
ions, or of the electorate as in the United States of America. The 
process of punishment for executive offences is no doubt long and 
arduous and the executive found guilty of violating the principles of 
the constitution may not be immediately brought to their senses. 
But the ultimate contro! is there and effective for all practical pur- 
poses in ordinary circumstances. In this connection we cannot, 
however, ignore the alarm raised by the Lord Chief Justice 
of England in his book called the New Despotism where 
he has exposed in incisive language the pretensions and 
encroachments of the bureaucracy. He has shown how the 
sovereignty of Parliament has been rendered nugatory and 
the jurisdiction of the courts ousted by a vast mass of 
departmental legislation which, has the force of law but is not 
subject to revision or review by the courts. Parliament knows 
nothing of it and the courts have no jurisdiction over it. Lord 

Hewart’s timely protest proves that some of the best minds of 

England have been very sorely exercised and there is already 4 

searching of hearts among men in authority. The separation of 





? 


- Fs 





a THE PROBLEM OF MINORITIES 


powers provides another safeguard against autocracy. ‘The 
expression is used in countries where droit administratif is familiar 
in the sense that while the judges in the ordinary courts ought to 
be independent of the executive, the Government and its officials 
ought to be free from the jurisdiction of the ordinary courts. In 
a country where the Rule of Law prevails it emphasises the 
principle that the judges are independent of the executive. 

The demands of democracy call for an independent and im- 
The need for an impartiay P2TUal judiciary not subservient to executive 
and independent judi control or the precarious verdict of the ballot 
wpsies te box. It is because the tenure of the judges 
in England is determined by ‘‘ good behaviour *’ that the English 
citizen owes his personal liberty mainly to the judicial decisions. 
For centuries the English judiciary has been found protecting boldly 
and valiantly the popular rights against Royal or executive en- 
croachments and, in the process, incurring the displeasure of the 
Crown. ‘To Chief Justice Coke, more than to anybody else, or 
any constitutional charter of liberties, is England indebted for 
the development of the Rule of Law and its vindication. She has 
no doubt the Magna Charta, the Bill of Rights and the Petition of 
Right ; but the Rule of Law and judicial decisions constitute the 
sheet anchor of personal] freedom of the British citizen. In England, 
for example, no man is punishable or can be made to suffer in 
body or goods except for a distinct breach of law proved and estab- 
lished in an ordinary and thoroughly legal manner before the 
ordinary courts of law. Secondly, no man is above the law which 
means that ‘‘ every man, whatever his rank or condition, is subject 
to the ordinary law of the realm and amenable to the jurisdiction 
of the ordinary tribunals.’"* Thirdly, every citizen's legal rights 
or liabilities are generally determined by the ordinary courts of 
law and each man’s individual rights form the basis of the consti- 
tution rather than flow from it. It is not to be supposed that 
there can possibly be no personal freedom except under the Rule 
of Law as it has developed in England. In a large number of 
modern States, the principles of the Rule of Law are embodied 
and incorporated in a constitutional charter of the Fundamental 


* Dicey: That Law of thé Constitution, p. 189. 
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"* 
Rights of citizens. The world has moved so fast indeed that such 
a charter embraces within its range not only political, social or 
religious rights, but also rights which are purely economuc in 
character. We find in the German charter of constitutional rights 
ample provisions for economic independence of the German 
citizens. ‘Che idea is extremely important, for the conception of 
democracy as it has been defined embraces every aspect of the life 
of the citizen. He seeks religious freedom in order to realise the 
truth his religion embodies. He seeks political freedom for his 
full and complete development as a political being. He seeks 
economic freedom for ‘* the satisfaction brought by making an 
end of the frustration to his personality an irrational subordina- 
tion implies.’’ Whether under the Rule of Law or under a 
statutory charter of the Fundamental Rights, the citizen in modern 
States has some chance of safeguarding his personal freedom 
fainst invasion either by a Department of the Church or of the 
State or by an organisation of the capitalists. 


The modern State, as has already been pointed out, is more 

or less a large nation State; and it is not 

The modern State ever possible, as in the case of the Greek City 
State, for all the citizens to meet together, 

deliberate on questions of policy and take decisions. We have as a 
result representative government in which the interests of the 
people are supposed to be protected by their own accredited delegates 
or chosen representatives. But the delegates or representatives who 
enjoy legislative tenure for a fixed period of time are liable to qut- 
side influences and temptations of various kinds. And hence 
arises the necessity of safeguards. Some of the States have 
adopted the instruments of initiative, recall and referendum by 
which the electorate can, under certain conditions, respectively 
initiate legislative proposals, unseat their delegates or representa- 
tives and decide issues raised in Bills on the legislative anvil. The 
advocates of democracy have further introduced a new democratic 
device in the machinery of Federal government for the purpose o! 
reconciling ‘‘ national unity with the maintenance of State rights. — 
In humbler spheres the same ends are sought to be realised b) 
local bodies such as the London County Council or the Calcutta 


Corporation. 
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‘ _ But have all those devices been able to transmit the force of 
Nk “uabblens ok Seares, individual opinion and preference into public 
sentation of the minori- action which is the crux of popular institu- 
lopment of local auto- tions? What is the use, asked Hare and 
ae ) Mill, of broadening and extending the 
franchisé unless all the parties have representation on the legis- 
lature? Did not the minorities run the risk of being swamped, 
and was not there the possibility of representative democracy 
turning in the course of time into an unqualified and intolerable 
tyranny of the majority? These questions were put but were not 

- everywhere boldly faced. Attempts have been made in certain 
-parts of the world to give, by the method of proportional repre- 
sentation, a fair, if not accurately proportionate to their numerical 
strength, share, to the different parties, of seats in the legislature. 
The system of proportional representation has not, however, been 
accepted in England, although the complaint of the Liberal party 
has been persistent for some years past that their voting strength 
in the country is much larger than their representation in the 
House of Commons. The reasons which influenced John Stuart 
Mill in fighting for a change in the electoral method and procedure 
in England hold good in the case of those who demand statutory 
protection of racial, linguistic and religious minorities—the subject 
of our study in this book. 


We have given a short sketch of political changes and modern 
tendencies in political institutions. We 
= have shown that the City State had given 
place to the conception of a World Empire and that the latter in tts’ 
turn gave place to a modern nation Staf~. The nation State has: 
brought to the fore peculiar problems of its own and is struggling 
in its natural course of development and in the interaction of con- 
trary forces to find how far it can proceed in pursuance of an 
aggressive nationalist platform and programme and where it should 
stop. It has raised the question eof representative democracy 
which has given rise to such complicated questions as the form 
and procedure of representation in the legislature, of federation 
- and development of local or rural autonomy, of different kinds of 

democratic machinery and charters of Fundamental Rights of the 

people. Some of these subjects are directly or indirectly connected 


4 
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with the problem of the protection of minorities. By minorities 
are here meant not social or political minorities but persons or 
groups of persons who differ from the majority of the population 
in a country in race, religion or language. They may be citizens 
of a foreign State or nationals of the country concerned. ‘The 
interests of the former are generally safeguarded by the foreign 
State of which they are citizens. National minorities may be 
protected in two ways, namely, (1) under Municipal Law and (11) 
by International Agreements or Treaties. Both these methods of 
protection we propose to discuss in detail in the following pages. 
The principle of protection of racial, linguistic and religious * 
=m _. minorities is no new thing on earth. We- 
e principle of muinort- : -* 
ties protection long recog- find early trace of such protection in the Peace 
ee ey eee of Augsburg, 1555, the Pact of Warsaw, 
1573, the Edict of Nantes, 1598 and the Treaty of Westphalia, 
1648. Henry of Navarre granted under the Edict an unexampled 
measure of religious toleration to the Huguenots in France. The 
Treaty of Westphalia not only confirmed the agreements in the 
previous Treaties but introduced the principle of joint action and 
common responsibility on the part of the Signatory Powers and 
thus anticipated the Covenant of the League of Nations. The 
Treaties, it ought to be noted, dealt more with the religious rights 
of minorities than with their linguistic or cultural rights. The 
principle of joint international action, however, took centuries to 
assume a somewhat definite shape and character. We shall confine 
our observations and comments to the period dating from «the 
Congress of Vienna in 1814 down to this day—a little more than 
a century; for in that Congress the rights of minorities had 
been guaranteed more definitely and specifically than previously 
in an International Treaty of Peace introducing a principle which 
was later consolidated and extended in 1919 when the whole of 
Europe was in a melting pot. 








CHAPTER II. 
THe Historica BACKGROUND. 


Before we pass on to the Congress of Vienna let us discuss 
Rico annicn ef armas the constitution of Norway as it stood in 
and Sweden. 1814 in which the protection of minorities 
wos stipulated. It should be noted at the very outset that the 
Norwegian constitution was not essentially the work of an inter- 
national gathering in the sense the League and other settie- 
ments are. For more than four hundred years until 1814, Norway 
had formed part of the State of Denmark. Under the Treaty of 
Kiel Norway was ceded to Sweden. The Norwegian people 
opposed the annexation and framed and adopted a constitution of 
their own and invited a Danish Prince to become their King. 
Thereupon the Swedish invaded Norway which was subsequently 
compelled to accept a union of the Crowns. The Danish Prince 
abdicated, but Sweden agreed to treat Norway as a “‘ free, inde- 
pendent and indivisible kingdom.’’ The union of Sweden and 
Norway raised the question of the protection of racial and lingnis- 
lic minorities. 


The constitution provided that while the King was in 


How the rights of the Sweden, a Norwegian Minister of State 
pio oll pan were safe- and two members of the Norwegian Coun- 


cil of State would always be in attendance 
upon him. The duties and functions assigned to them were the 


duties and functions of the Government of Norway. All 
Norwegian business had to be brought before the King 
through those Norwegian Ministers. No Norwegian 


business could be dealt with or disposed of except in 
their presence. All petitions from the citizens of Norway to the 
King were to be presented, in the first instance, to the Norwegian 
Government and the petitions together with the report of the 
Norwegian Government thereupon were to be submitted for the 
consideration of the King. All orders of the King concerning the 
affairs of Norway required for their validity the counter-signa- 
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ture of its Minister of State. The Norwegian Minister of State 
and the two Norwegian Councillors of State who were in attend- 
ance on the King in Sweden had to be given seats on the Swedish 
Council and the right to vote when matters affecting both the 
kingdoms were discussed and dealt with. It was also laid down 
that except in the case of urgency the opinion of this Norwegian 
Council should be obtained before any joint deliberation took place 
{Article 38). This procedure of joint business was further 
adopted in the matter of declaration of war and conelusion of 
peace. The King was invested with the power to mobilise troops, 
to declare war, to conclude peace, to enter into and break off 
alliances and to send and receive ambassadors. But before taking 
any action in exercise of the powers conferred upon him the King 
hed to communicate his views to the Norwegian Government and 
ubtain its opinion thereon along with a full report as to its real 
position in respect of its finances, means of defence and so forth. 
A similar report had to be procured from the Swedish Govern- 
ment, Thereafter the King had to summon an extraordinary 
Council of State to which the representatives of both the Govern- 
ments were invited and to explain to them the reasons for such 
action and to lay on the table the reports of the two Governments 
concerned on the exact state of things prevailing in their respec- 
tive States. The King’s proposals formulated in the light of re- 
ports received had to be placed before the extraordinary Council. 
The advice tendered to the King by each Minister on the subject 
or subjects under discussion had to be entered individually and 
separately upon the minutes of the Council. The final decision, 
however, lay with the King (Article 26). It was further provided 
that the Storthing must have, laid before it, the minutes of the 
Government in Norway as well as certified copies or extracts 
from the minutes kept by the Norwegian Minister of State and 
two Norwegian Councillors of State in attendance upon the King 
in Sweden (Article 75). z 
Norway's share of control over the joint business of the two 
ety sad og te kingdoms was strengthened by tts partial 
Joint Committee and eontrol over the succession 9 the 
sop Crown. During the King’s minority 


b - 
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a Council of State composed of equal numbers of Nor- 
wegian and Swedish members were to carry on the administra- 
tion of the union in conformity with the general principles of the 
two constitutions until their representatives made due provision 
for the purpose (Article 40). If, however, there was no Prince 
entitled to the succession, the King could recommend his suc- 
‘eessor to the Storthing. The final decision lay with that 
body in the case of disagreement between it and the King. 


Equality of status of both countries was secured by statute 
Pidekiin of Jango (Article 42). In times of peace none but 
religion and nationality. © Norwegian troops could be stationed in 
Norway and similarly none but Swedish troops could be stationed 
in Sweden, save only in the case of annual manoeuvres of the two 
armies. Ordinarily the warships of each kingdom were manned 
by its own seamen. Neither the army nor the navy of Norway 
could be used for any offensive war without the assent of the 
Storthing. Norway had her own bank, controlled her own cur- 
rency system and maintained her own separate treasury, and her 
revenues had to be applied exclusively to her own purposes and 
were not liable for any other than her own national debts. 


The language, religion and nationality of Norway were also 
protected by various provisions in the constitution. It was laid 
down, for instance, that all reports on Norwegian affairs as well as 
the despatches connected therewith should be in Norwegian 
language (Article 33). The King was required to receive sufficient 
instruction in the Norwegian language.* The official posts in the 
Norwegian State were open only to such Norwegian citizens as 
professed the evangelical Lutheran religion, swore fidelity to the 
King and the constitution and spoke the language of the country. 
That provision was supplemented by another which laid down that 
those alone would be admitted to public employments who had 
permanent residence in the kingdgnr and were pledged to the inde- 
pendence of Norway. In 1878 the following paragraph was in- 
corporated in the constitution : ‘‘ Only such persons as profess the 
public religion of the State may be members of the King’s Council 


* Select Constitutions of the World, p. 519. 
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or fill judicial positions '’ (Article 92). Originally the law debarred 
the Jews from entering the kingdom of Norway. This restriction 
was abolished in 1851 (Article 2). But it was made perfectly 
clear that no one except either a Norwegian or a Swede citizen 
could be appointed as *‘ statholder."’ 


Despite all these provisions the sources of friction between 
‘whe dissolution of the ©&Weden and Norway could not be wholly 
Union. removed. The latter country was dis- 
satisfied with the Union, particularly in regard to her 
external relations. In 1891 she demanded a separate Consular 
Service. Negotiations continued for fourteen years and ultimately 
broke down in 1905 when the Storthing passed a law establishing 
its own Consular Service. The King vetoed the law and his action 
further embittered the relations between the two peoples. After 
months of negotiations, however, an agreement was arrived at and 
signed abolishing the union. On the 18th of November, 1905, 
the Norwegian constitution was amended and all reference to the 
union was omitted from the statute. As a result many of the 
constitutional provisions which have been referred to above were 
then and subsequently repealed. 


But so far as international intervention is concerned, the 
starting point of our investigation is the 
Treaty of Vienna. About a month after the 
overthrow of Napoleon at Leipzig the Dutch rose up in rebellion 
at Amsterdam and subsequently at the Hague against foreign 
domination. A declaration of independence was made and « provt- 
sional Government set up.* The Prince who had been in exile tor 
eighteen years came back, received the offer of Kingship by his 
motherland and accepted it under the title, Wilham I. Powers 
were conferred upon him on condition that he would give the people 
a free constitution. In accordance therewith he appointed a repre- 
sentative Commission to draw up the Fundamental Law. The 
labours of the Commission were completed by February, 1814. The 
Fundamental Law as defined by them was accepted by an over 
whelming majority of notables invited to decide on it. It included 
among other things provision for a representative assembly known 


The Treaty of Vienna. 


* Cambridge Modern History, Volume X, p. 670. 
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as the States General for the purpose of protecting the rights and 
liberties of the people. The judiciary was made completely inde- 
pendent and equal rights were guaranteed to members of different 
religious persuasions. The Allied Powers welcomed the growth of 
this unified State under the sovereignty of the Prince of Orange. 
In order that they might keep under check French ambitions in 
North-Western Europe they also conceived the plan of creating « 
larger union of the entire body of Low ‘countries. 

Thus, the Treaty of Paris was made and signed by which 
Belgic Provinces were added to Holland, and 
as a result the United Netherlands came into 
being. Catholic Belgium was united with Protestant Holland 
and hence arose the question of religious and racial protection. 
Then at the Conference in London in June, 1814, the Allied Powers 
drew up what are known as the Hight Articles which were con- 
firmed the same year at the Congress of Vienna and which the 
Prince of Orange, in his capacity as the sovereign of the United 
Netherlands, accepted. The following provisions in the Eight 
Articles are important for our purpose : 


The United Netherlands. 


I. The union shall be intimate and complete and the united State 
shall be governed by the Fundamental Law, already 
established in Holland guaranteeing religious pro- 
tection which might be modified by mutual consent, regard 
being had to the circumstances that might arise. 


Provisions of the Treaty. 


Il. There shall be no change in those articles of the Fundamental 
Law which assure to all religious cults equal protection and 
privileges and guarantee the admissibility of all citizens, 
whatever be their religious creed, to public offices and dignities. 

Ill. The Belgian Provinces shall be in a fitting manner represented 
in the States General whose sittings in times of peace shall 
be held by turns in a Dutch and a Belgian town. 

IV. All the inhabitants of the Netherlands thus assured of equal 
constitutional rights, shall have equal claim to all commercial 
and other rights............ without any hindrance or obstruction 
being imposed on any to the profit of others. 

V. Immediately after the union the Provinces and towns of 
Belgium shall be admitted to the commerce and navigation 


of the Colonies of Holland upon the same footing as the D 
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The Congress of Vienna marks in a somewhat systematic 
form the beginning of international intervention in the domestic 
affairs of a Sovereign State. The Allied Powers explained in a 
subsequent Protocol the reasons for their action. They declared 
that they had had recourse to intervention in the interests of 
amalgamation necessitated by the circumstances of the case and 
that in respect of Belgium particularly, they had adopted the device 
by way of assertion of their right of conquest. — 

Neither the Fundamental Law, nor the Eight Articles, nor 

ee the Protocol could, as subsequent history 
Causes of friction jatwe shows, solve the difficulties. For we find the 
—: Dutch and the Belgians differing in essential, 
points on the questions of the representation of the two countries 
in the Second Chamber of the States General and of equal treatment 
of different religious beliefs in law. Equal representation of the 
two countries in the Chamber was ultimately provided for, but 1t 
was resented and opposed by Belgium on the ground that Holland 
with a much less population was not entitled to equal representa- 
tion with Belgium. The settlement did not last long. And of 
the causes that contributed to its breakdown ~ political and ad- 
ministrative inequalities’’ and the linguistic difficulty were the most 
‘important. Neither in the Fundamental Law nor in the Eight 
Articles was there any stipulation regarding the representation ol 
the Belgians in Public Services and in the executive Government. 
The disproportion of comparative figures, however, was marked 
and caused jealousy and irritation. More difficult was the language 
question. One of the greatest blunders of the Prince was to issue 
a decree legalising the use of French and Dutch ignoring altogether 
the claims of the Belgian tongue. The erisis was soon reached 
when Dutch was declared the national language and its knowledge 
made a condition precedent to the admission to public employments. 
2 How subsequently the union broke off and Belgium seceded 
from it is for the historian to trace. But for our purpose certain 
conclusions may be deduced from the settlement. They are: 


T. The Allied Powers claimed and exercised the right 
of intervention in. certain domestic matters 
on of sovereign States provided the latter were 
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the result of fusion or amalgamation of different 
territorial units brought about by them, or at their 
instance, thus repudiating the Austinian theory of 


a ___- sovereignty. 


II. No intervention was allowed in the affairs of large 
States. 


III. The Powers seeking to intervene in the internal ad- 
ministration of foreign States had no organisation, 
permanent or temporary, to enforce the terms of the 
Treaty imposed on the smaller States as they were 
jealous of one another and engrossed in their own 


affairs. 


IV. Protection guarunteed in the Treaty applied unly to 
religious beliefs and commercial activities and inter- 
course. The question of language did not arise at 
the Congress but it soon cropped up in the actual! 
administration of the Fundamental Law.* 


From this singular instance of the Powers’ intervention in a 
Greece and the London State of Western Europe history takes us to 
Protocol. Central and Eastern Europe, for centuries 
the hot-bed of international jealousy and intrigue and the plague- 
spot of rivalry and everchanging territorial redistribution. After 
years of conflict in which England took her due share a Protocol 
was signed in 1830 in London by Great Britain, France and 
Russia creating Greece into a Sovereign State and removing the 
control of the Porte over her. The frontiers of Greece under the 
Protocol were much more contracted vis-a-vis the territorial 
arrangements under a previous Protocol and only a fragment of 
Greece attained to independent statehood. But what she lost in 
territory she gained in status. For the purposes of religious 


* Mise I. P. Mair eeeme to overstate her case when she says that language *" had not 
ihe importance which it has at the present day "' because, as we have seen, the language 
qnestion Accelerated the crisis in the CTnited Netherlands. (Misa Mair: The Protection 
of Minorities, p- 99.) 
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protection the Allied Powers provided the following si “n the — ‘I 
Protocol : - ; aq 
“ ‘The plenipotentiarica of the three Allied Courts being desirous...... ne a 


of giving to Greece a new proof of the benevolent anxiety of their Sovereigns “he 
respecting it and of preserving that country from the calamities which the , 
rivalries of the religions therein professed might excite, agreed that all the 
subjects of the new State, whatever may be their religion, shall be admissible e 
to all public employments, functions and honours, and be treated on tle . 
footing of perfect equality, without regard to difference of creed in all their = 
relations, civil or political." =. 2 ; q 
When again in 1863 the Tonian Islands were made over vo. a 

Comsion of the Ianion reece in a Treaty signed by Great Britain, 
Tefands. France, Russia and Denmark, the principle 
embodied in the London Protocol of 1830 was reaffirmed in the 
following words : | . | 

‘‘The principle of entire Civil and Political equality between subjects ., . 
belonging to different creeds, established in Greece by the Protocol (of t’te 
8rd February, 1830) shall be likewise in force in the Ionian Islands. in 


The question was once again and for the third time raised in 
Thessally and Protection 1881 when Greece gained a further accession 
» for Musalmans. of territory by getting Thesally.. The cession 
was recognised in a Treaty to which Great Britain, France, Austria, 
Germany, Italy and Russia, were parties. Among other things the 
Treaty provided : ) | 





I. -The lives, property, honour, religion and custom of those of 
the inhabitants of the localities ceded to Greece who shall 
remain under the Hellenic administration will be scrupulousls 
respected. They will enjoy the same civil and political rights 
as subjects of Hellenic origin. (Art. TIT.) 

Il. Freedom of religion and public worship is secured to Musalmans 
in the territories ceded to Greece. (Art. VIII.) 


TIT. No interference shall ¢ake place with the autonomy or hierar- 


chieal organisation of Muslim religious bodies now existing wr , 
cf 


which may hereafter be formed; nor with the management ¢ 
the funds and real property belonging to them. (Art VIIL ) 
IV. No obstacle shall be placed in the way of the relations of these 
bodies with their religious heads in matters of religion. (Art. 


VIII.) 
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_' The principles of religious protection applied in the case of the 


Stee SMe territories ceded to Greece were accepted also 
The teetole of feaanake for Moldavia and Wallachia at the Conference 
Rights and. safeguard, Of Constantinople in 1856 when they were 
against commercial mono- declared autonomous Principalities. Pro- 
polies. ar ie . | 
visions made in the Protocol were supple- 
mented two years later in 1858, when the Convention of Paris 
laid down the constitution of the Principalities. The terms of the 
Protocol read with the provisions incorporated in the constitution 
give a full picture of the nature and extent of protection of the 


minorities. These applied not only to differences of religion as in 


the previous Treaties but to those of race also. Besides, in a more 
definite and specific form something like the Rule of Law was 
introduced, for in guaranteeing personal liberty the contracting 
parties used expressions which are familiar to students of English 
constitutional history and constitutional law.* But special care 
was taken at the same time to distinguish nationals from persons 
under foreign protection who were excluded from political righ*s 
and privileges. Safeguards were also provided against commercial 
discrimination and expropriation. For the first time perhaps one 
comes across In an international instrument an indignant protest 
against trade monopolies. Nor is this all. It was stipulated that 
steps would be taken to change the agrarian law with a view to 
improve the conditions of the tillers of the soil thus anticipating 
modern tendencies in land legislation. 


Tn the protocol of 1856 we find the following provisions : 


T. All religions uw... those who profess them shall enjoy equa! 
liberty and equal protection in the two principalities. (Art. 
XTIT.) 


All Moldavians and all Wallachians will without exception ba 
admissible to public employment. (Art. XVT.) 


TIT. All classes of the population without any distinction of birth 
or religion shall enjoy equality of civil rights, and in particular, 
the right of property in all its forms: but the exercise of the 
political rights shall be suspended for those inhabitants who 
are placed under foreign protection. (Art. XVTIIT.) 


. 


* Cf, Art. 46 of the constitution as agreed upon at the Convention ‘of Paris, 1858, 





THE HISTORICAL BACKGROUND 17 


_ The provisions made in the constitution for the two Prinei- 
palities in 1855 read as follows : 


I. Moldavians and Wallachians shall be equal before the law in 
matters of taxation and equally admissible to public employ- 
ments in both principalities. 

Their individual liberty shall be guaranteed. No one shall be 

detained, arrested or prosecuted, except in accordance with law. 

IIT. No one shall be deprived of his property except in accordance 
with law, or on the ground of public interest and after receiving 
an indemnity. 

IV. Moldavians and Wallachians observing Christian rites shall 
equally enjoy political rights. The enjoyment of those rights - 
may be extended to other religions by 4 legislative enactment. 

V. All privileges, commerce or monopolies enjoyed by certain classes 
shall be abolished. There shall be undertaken without delay 
revision of the law which regulates the rights of the proprietors 
of the land with a view to improving the condition of the 
peasant. 


> 


It will be apparent from the decision taken at the Parts ae 
. vention that although ample safeguards hac 
pon-Ohristiane. rei been provided for the minorities, there were 
no provisions for linguistic and educational facilities and that 
religious protection was obligatory so far as the Christians were 
concerned and practically optional in the case of non-Christians. 
By far the most famous Treaty in this connection 1s the Treaty 
The ‘Teeaties, of San of Berlin signed in July, 1878. The signa- 
Stephano and Berlin. tories of the Treaty were Great arn 
Germany, Austria, Italy, Russia and Turkey. [ft con- 
Bee foxih aiticles and has been described by R. W. Mowatt* 
as one which “* is for South Eastern Europe what the great Treaty 
of Vienna of 1815 was for the West ; and for thirty years Its terri- 
torial arrangements received comparatively emall modifications. 
Tt was preceded by the Treatyeof San StephanoT agreed upon and 
signed by Turkey and Russia. The Treaty was not welcomed ly 
the great Powers of Europe. The constitution of a big Bulgar” 


*h. W. Mowatt: elect Treaties and Documents (Introduction MIL-XLTIT) 
+ Hertslet : ITV No. 618, 
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-was looked upon by Austria as a menace, and Great Britain was 
naturally suspicious of the extension of Russian influence in 
Constantinople and Asia Minor. A little over a month before the 
‘Congress of Berlin, to be precise, on the 4th of June, 1878, Great 
Britain and Turkey entered into an alliance. Great Britain agreed 
to stop Russian incursion into Turkey's territory in Asia. Turkey 
was called upon, and she promised, to give protection and good 
government to her Christian subjects. Cyprus was ” assigned to 
be occupied and administered by England,’’ Turkey reserving to 
herself certain specified rights only. 


The first act of the Congress of Berlin was to reject the terms 


whic tiahion tal meebcka An of settlement arrived at under the Treaty of 

Crete: the principle of San Stephano. The dream of a “ big 
Ca ee trative  B4ulgaria ** was smashed and in its place @ 
Council ‘accepted. small Principality was created between the 
Danube and the Balkans which became a tributary of the Sultan.* 
Eastern Roumelia was converted into a province within the Sultan's 
Empire but placed under a Christian Governor-General. Crete 
was to continue under Turkey, but the Sultan promised to govern 
it according to the Organic or Fundamental law or the Firman of 
1868, by which he guaranteed equal fiscal treatment to his Christian 
and Mahommedan subjects alike and provided for the representation 
of Christians on the Administrative Council of the Island.f It 
was further stipulated that in other European possessions of 
Turkey similar laws would prevail,t{ and the Sublime Porte was 
_ made to undertake to ‘‘ depute special Commissions, in which the 

native element shall be largely represented, to settle the details of 
the new laws in each province.’’ Further, it was laid down that 
‘‘the schemes of organisation resulting from these labours shall 
be submitted for examination to the Sublime Porte, which before 
promulgating the Acts for putting them into force, shall consult 
~ the European Commission instituted for Eastern Roumelia.’’ Equal 
fiscal treatment was of course no innovation in Europe, but the 
principle of representation of the minorities in the Administrative 


* Art. IT. 


+ Hertalet, TV, Appendix 2229, 
t Art. 25, 
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Council was perhaps accepted for the first time in a European 
Treaty. 

The declaration of Servia, Roumania and Montenegro as auto- 
Toentianin's steteg oats Qo States and of Bulgaria as an indepen- 
tional upon ber acceptance dent Principality constituted the greatest 
of minorities safeguards. Holitical change effected under the Treaty ot 
Berlin. The autonomous and independent status of Roumania 
was made conditional upon the acceptance by her of the following 
terms : 

I. In Roumania the difference of religious creeds and confessions 
shall not be alleged against any person as a ground for exclusion 
or incapacity in matters relating to the enjoyment of civil and 
political rights, admission to public employments, functions 
and honours, or the exercise of the various professions and 
industries in any locality whatsoever.* 

Il. The freedom and outward exercise of all forms of worship 
shall be assured to all persons belonging to the Roumanian 
State as well as to foreigners, and no hindrance shall be offered 
either to the heirarchical organisations of the different com- 
munions or to the relations with their spiritual chiefs. 

Ill. ‘The subjects and citizens of all the Powers, traders or others, 
shall be treated in Roumania without distinction of creed, on 
a footing of equality. 

IV. No transit duties shall be levied in Roumania on goods passing 
through the Principality. 

The articles are peculiar in that Roumania was admitted only 
to conditional sovereignty as she had no right to regulate her own 
tariff policy and to define and promulgate her own law of national- 
ity thereby depriving her of powers which characterise a sovereign 
and independent State. The Government of Roumania | had no 
right to discriminate between foreigners and their own citizens. 

The independence of Servia was recognised subject to the 


following conditions : 


I. In Servia the difference of religious creeds and confessions 
shall not be alleged against any persons as o ground 


Safeguards for the for exclusion or incapacity m matters relating to 
maiarities: in Servis. the enjoyment of civil and political rights, admission 


* Article XLIV. 
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to public employments, functions and honours or the exercise 
of various professions and industries in any locality whatso- 
ever.* 

Il. ‘The freedom and outward exercise of all forms of worship shall 
be assured to all persons belonging to Servia as well as to 
foreigners, and no hindrance shall be offered either to the 
hierarchical organisations of the different communions or to 
their relations with their spiritual chiefs. 


There is little difference between the treatment accorded w 
Servia and that accorded to Roumania. Identical provisions are 
also made in the case of Montenegro. The case of Bulgaria has 
_ been previously discussed at some length. 


With reference to Turkey it has been shown how she under- 
. took to safeguard the interests of her 
No international frea'Y Christian subjects in various parts of Europe 
Ror ea considered ond how Crete was treated under the Treaty 
of Berlin. In the Congress of Paris, 1856, 
the question of the protection of her minorities was discussed. 
But the Sultan did not consider himself bound, like the newly 
created States, by international agreements. He only communi- 
cated his desire to follow the principles broadly laid down and his 
communication addressed to the Powers could not be interpreted 
as having given the latter the right to intervene, separately or in 
concert, in the domestic affairs of the Sultan. In 1878 also no 
international settlement was imposed ypon him, but he was some- 
how prevailed upon to make a declaration of his intention of which 
the European Powers took note under the Treaty of Berlin. t 
The contents of his declaration were, in many respects, more 
wi, ettan's Aataretion’ eve than the obligations imposed under 
aire comprehensive than the Treaty upon the minor Christian States. 


international The Sultan made announcement of his policy 
to the following effect :} 


I. In no part of the Ottoman Empire shall difference of religion 
be alleged against any person as a ground for exclusion or 


* Art. 35. : 
+ Art. LXTT. 
Tt Art. LXII. (Mowatt: Select Treaties and Documénts,) 
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incapacity as regards the discharge of civil and political rights, 

admission to public employments, functions and honours or 

the exercise of the various professions and industries. 

All persons shall be admitted, without distinction of religion, 

to give evidence before the tribunals. } 

Ill. The freedom and outward exercise of all forms of worship ure 
assured to all, and no hindrance shall be offered either to the 
hierarchical organisations of the various communions or to the 
relations with their spiritual chiefs. 

IV. Ecclesiastics, pilgrims and monks of all nationalities travelling 
in Turkey in Europe, or Turkey in Asia, shall enjoy the same 
rights, advantages and privileges. 

V. Whe right of official protection by the diplomatic and consular: 
agents of the Powers in Turkey is recognised both as regards 
the above-mentioned persons and their religious, charitable 
and other establishments in the Holy places and elsewhere. 

VI. The rights possessed by France are expressly reserved and it .s 
well understood that no alterations can be made in the status 
quo in the Holy places. 

VII. The monks of Mount Athos, of whatever country they may be 
natives, shall be maintained in their former possessions and 
advantages, and shall enjoy, without any exception, complete 
equality of rights and prerogatives. 


= 


A careful examination of the Treaties and Protocols brings us 
his! eatuven. of the face to face with certain features of the 
European Polity. European system of polity of that time. 
Eastern Europe had not yet settled down and territorial redistri- 
bution and creation of new States were going on at rapid intervals. 
It seems to have been accepted as a settled fact that the reconstruc- 
tion of Eastern Europe was the concern of the Great Powers. The 
Powers themselves, for reasons domestic or otherwise, largely help- 


«= - 


ed to create new States in Eastern Europe and as a result the recog- 
nition by the Powers of those States was considered necessars 


in the circumstances of the times. The Powers acted more or less 


like the concert of Hurope and constituted themselves into the only 





_ Buropean concern. “ 


competent Court, as ‘¢ were, for “‘ dealing with all matters of 
The principle was laid down that the 


ty of new States would not be recognised unless, part- 






doxical though it may sound, they accepted certain obligations im 
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respect of the protection of minorities imposed upon them by the 


7 7 


Powers. ‘The right to intervene was claimed and exercised by the 


latter and the States affected quietly submitted to it. 


An entirely different procedure, however, was followed con- 
a Asa SE sistently in Western Europe with the single 
Kactarn and =©Weatern eXception of the United Netherlands. The 
ee question of international interference, for 
example, did not arise and was not even thought of when the King- 
dom of Italy was formed or when the German Empire was built 
up by territorial changes and conglomerations. ‘Vemperley* seems 
to justify this differential treatment on the ground that the Western 
States had already a well-developed system of personal rights 
guaranteeing freedom of worship to all communities and sects. 
This distinction between Eastern and Western Europe, we are 
told, was based *‘ on a real difference between the characters of the 
peoples and the political situation.’’ It is, however, clear that the 
Powers made the subject of minorities protection their common 
concern when at their instance territorial changes were effected 
resulting in political re-distribution of peoples and races. The 
Powers thought that they owed it to the minorities placed under 
the suzerainty of a different race professing a different religion to 
give the transferred races or peoples adequate protection against 
majority rule. Temperley’s justification of differential treatment 
as between one part of Europe and another is not sufficient in view 
of the fact that it led to suspicion and mistrust in HKuropean 
politics—a point which, as we shall see later, was emphasised by 
Professor Gilbert Murray in connection with the subsequent 
League settlements. 


It appears that the sphere of protection extended from time 
Extension of the princi- tO time so that racial differences came to be 
ple of protection. recognised as being entitled to protection as 
differences in religious persuasions. In some of the subsequent 
Treaties foreigners were admitted to political and civil rights and 
religious groups were assured that no hindrance would be placed 
in their relations with their spiritual chiefs, no matter where the 


* Temperley, H. W. V.: A History of the Peoce Conference of, Paris, Vol. V, pp. 
116-147. 
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latter came from. It will be seen that the refusal on the part of 
the Great Powers, in the Minorities Treaties under the League, 
-to make provision for international relations in religious matters, 
provoked strong and bitter opposition from some of the States 
‘concerned. ‘There is another point to be borne in mind. In the 
earlier settlements, as Temperley shows, the minorities rights had 
been conferred upon members of certain Christian confessions and 
actual protection by way of interference placed under a_ single 
Power. France, for example, was chosen the guardian of the 
Catholics and Russia of the orthodox sect inhabiting Sultan's 
territory. In the Treaties of Paris and Berlin protection had the 
guarantee from all the Powers and was extended to peoples other 
than the Christians such as the Mahommedans and the Jews. 


There were no complaints received regarding the infringe- 


1 Oe Ae oe ment of the protection clauses from either 
and the Powars' inability the Mahomedans or the Christians. But it 

¥ ; seems that the Jews in Roumania did not re- 
-eeive the treatment which had been assured to them, particularly 
under Art. XLV of the Berlin Treaty of 1878, and to which 
they were entitled. They did not acquire the nationality of 
Roumania automatically ; a special law was promulgated and im- 
posed for the purpose and the cumbrous and difficult process rend- 
ered the provision practiéally null and void.* But the Powers 
were unable to do anything, first, because owing to political differ- 
ences among themselves they could not hit upon a common line of 
action, secondly, because they had no machinery, permanent or 
temporary, of enquiry, adjudication and control, and thirdly and 
lastly, because the aggrieved peoples had no means of ventilating 
their grievances. The principle of protection of minorities was 
accepted and, in many cases, acted upon. ‘The principle of inter- 
national intervention was also recognised in the Treaties and 


*The constitution of 1866, as amended in October, 1879, in accordance with the 
Treaty of Berlin, 1878, provided that a foreigner whatever hia religion, could be naturalised 
only upon compliance with certain conditions. The naturalieation law was aimed at tic 
* Jews who experienced great difficulties in being admitted to Roumanian citizenship. The 
long-standing difficulty, as we shall sce later, was removed by Art. 7 of the Roumanian 
Treaty under which Roumania has undertaken to recognise as Roumanian nationals rpso facto 
“ and without any requirement of formality Jows inhabiting any Roumanien territory, 
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Protocols in the event of any infraction of the provisions contained 
therein. For reasons already stated, however, the Powers could 
not create an actual precedent in regard to international supervi- 
sion. Indeed we find not a single instance showing that the 
Powers acted jointly or severally to protect minorities in any of 
the newly created States or in Turkey. 
The history of the problem now brings us to the year 1912 
when the Balkan wars were fought. In those 
‘The Treaty of Bucharest. wars the great Powers took no part. ‘T’he 
netgear territorial changes under which Serbia and 
Greece gained large accessions were not 
" effected with their sanction. The settlement arrived at under the 
Treaty of Bucharest, 1913, was not the concern of Western 
Europe. Neither, therefore, at the Conference of London nor at 
the Conference of Bucharest, where the territorial changes were 
discussed at length, was the intervention of the Great Powers 
sought. The step taken seems to have constituted a reply to the 
earlier Treaties agreed upon at their instance and imposed by them 
upon small and minor States, and it was an attempt to demonstrate 
that the great Powers had no business to intervene in the domestic 
affairs of the minor States in Eastern Europe. 


But at the Conference of Bucharest a note from the United 

| | States Government was received requesting 
America appeate on the : 
scene; provisions made the parties concerned to agree by adequate 
for minorities prote-Gen, “ »rovisions to guarantee the protection ot 
minorities transferred from one State to another. For the first 
time therefore America sought to make her influence felt in the 
internal arrangements in the "Balkans. The document was taken 
due note of by the insertion thereof in the Protocols of the Con- 
ference, but it was not incorporated in the Treaty inasmuch as it 
was considered unnecessary and superfluous. Greece and Bulgaria, 
however, wanted a much more restricted clause to form part of the 
"Treaty providing for “* religiow’s autonomy and liberty of the 
schools."" The proposal was turned down by Serbia, although 
ultimately the States agreed to confer certain rights on the Kutso- 
Viachs. In the Treaty signed by Turkey and Serbia, the latter o! 
whick: gained new territories, religious freedom was assured to the 
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Mahommedan subjects of Serbia and free intercourse with their 
religious heads, and equal civil and political rights with the 
Serbian nationals were also promised. But it was a matter en- 
tirely between Turkey and Serbia and there was in the Treaty not 
the slightest suggestion of foreign interference. 


The matter did not rest there. The provisions of the famous 
mee Setiliey | ce tke Congress of Berlin did yet stand. In inter- 
Treaty of Bucharest national law no settlement was considered 

valid unless the Great Powers who had 
signed the Berlin Treaty accorded it their sanction. Some 
such recognition was considered essential, for the principle estab- - 
lished for more than a century could not be violated by small 
nations by means of an arrangement among themselves. ‘The 
Jewish Committee representing as they did a ‘* wandering race ~ 
with no permanent homeland appear to have been alarmed and 
took the earliest opportunity of addressing the British Govern- 
ment on the subject of their protection in the Balkan States. The 
_ British Government took the view, as would be clear from the two 
letters issued from the Foreign Office, that no political re-distri- 
bution was valid except with their approval. The following letters 
were addressed to the Jewish Committee at the instance of 5Sir 
Edward (afterwards Lord) Grey, His Majesty's Secretary of State 
for Foreign Affairs. 


Foreion OFrrice, 
October 290th, 1014. 
Gentlemen, 


I am directed by Secretary Sir E. Grey to acknowledge the receipt of 
your letter of October 18th and to observe in reply that the articles of the 
Treaty of Berlin, to which you refer, are in no way abrogated by the terri- 
torial changes in the near East, and remain as binding as they have been 
hitherto as regards all territories covered by those articles at the time the 
Treaty was signed. 

His Majesty’s Government will, however, consulf with the othe 
Powers as to the policy of re-affirming in some way the provisions of the 
Treaty of Berlin for the protection of the religious and other liberties © 
minorities in the territories referred to, when the question of giving formal 
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recognition by the Powers to the recent territorial changes in the Balkan 
I am, 
Gentlemen, 
Your most obedient humble servant, 


EYRE A. CREW. 
Again in the next year the same gentleman wrote : 


ForEIGN OFFICE, 


October 29th, 19135. 
Gentlemen, 


I am directed by Secretary Sir E. Grey to inform you that he has 
given his careful consideration to your letter of the 14th instant on the 
subject of the rights of native Jews in Roumania. 

I am to observe, in reply, that the questions arising under the Con- 
vention of Paris of 1858 and the Treaty of Berlin being, as you rightly point 
out, matters of European concern, it is for the signatory Powers of those 
instruments to deal collectively with any infractions, or alleged infractions, 
of their terms by particular States. 

I am, however, to add that Sir E. Grey will bear in mind the arguments 
and suggestions contained in your letter when the moment arrives for Hs 
Majesty's Government definitely to recognise the recent annexations wt 
territories by the Balkan States. 


Miss Mair points out that ‘‘ the Balkan States accordingly 
felt that they had cast off the tutelage of the Powers and could in 
future do what they liked with their own; and when the minority 
provisions of the Peace Treaties were under discussion, they pro- 
tested strongly against what they considered the coercion of the 
smaller Powers by the great, and especially against the imposition 
on the smaller States of obligations which the Great Powers would 
not themselves undertake.’’* That such a 
feeling was cherished by the Balkan States 
is definitely clear, but it is not certain whether at that time they 
« could claim immunity from interference by the Great Powers. 

The issue raised could not be put beyond doubt as in the midst of 
this controversy the sound of the battle was heard and the whole 
grorid was involved in one of the greatest Wars in all history. 


The issue not decided. 


_* LL, PB, Mair: The Protection of Minorities, p, M4. 





CHAPTER ITI. 
Mryorities TREATIES. 
General Observations. 


The principle of international intervention in minor States 
having within themselves racial, religious ~ 

Results of the Furo- and linguistic minorities had, as we have 
ea ae tiene hana seen, already been established at the Con- 
= cas not die “age gress of Vienna, 1814, and at the Congress 
es. of Berlin, 1878, and also in the Treaties coan- 
tracted during the period from 1814 to 1878. 

It was, however, sought to be nullified by the Balkan States in 1913 
when at the instance of the Jewish Committee the British Foreign 
Office raised its voice of protest. But after the great European 
war the problem appeared in a more acute and decisive form, the 
reason being that in no period of modern history had the territorial 
changes effected been so great and so revolutionary and 
changes in the nationality of peoples so drastic. As Masaryk has ob- 
served, the ‘‘ War set up a new order in Europe, in Central Europe 
particularly. Seven new or reborn States may he reckoned - Fin- 
land, Esthonia, Latvia, Lithuania, Poland, Danzig and Czecho- 
slovakia. Changes occurred in six older or existing States. 
Germany lost her non-German regions (with the exception of 
Lusatia): France regained Alsace and Lorraine; Belgium got a hit 
of the Rhineland: to Italy were added parts of what had been 
Austria: Bulgaria lost territory on the Aegean; Denmark recovered 
some Danish districts from Gerrhany; Albania was delimited anew» 
six States were radically transfermed—Austrian, Hungary, Yugo- 
Slavia, Roumania, Greece and Turkey. The changes............,"' 


* T. G. Masaryk: The Making of s State, Chapter X. 
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as we find in a book issued by the League of Nations Secretariat, 
“« resulted in a change of nationality of many peoples.’’* 

At the end of April, 1919, the American and Polish delegates 

brought the question of minorities protec- 

aur cenieea blo the tion before the Supreme Council of the 


League. League of Nations which referred it to 9 


special Minorities Committee. The matter was taken up and 
pressed also by the Economic Section of the British Delegation 
which made it clear that before the Treaties of Peace were stened 
it was necessary to impose. by senarate instruments or docurments. 


certain political and economic obligations towards the Allies and 


the enemy States on the newly created States and ceded territories. 
The Minorities Committee to which the subject was referred for 
examination first received representations from the United States, 
Great Britain and France and subsequently from Ttaly and Japan. 
The necessity for the League's intervention in the interests of the 
minorities was felt also because of the alarm raised by the Jewish 
race The Jewish Societies in Great Britain and America had 
lone heen in communication with their respective Governments on 
the enbiect. Reference has already been made to the American note 
addressed to the Balkan States when they met to discuss the pro- 
visions of the treatv of Bucharest and also to the letters addressed 
to the Tewish Committee by the British Foreign Secretary of State 
in reply to their communications. At Paris the important Jewish 
societies were represented by their delegates to watch over their 
interests. They were specially interested in Poland and Roumania 
in each of which there was a large Jewish population who had 
tales of suffering and humiliation to tell. The Conference there- 
fore felt called upon to give them a sense of security by assuring 
them necessary protection by the League. } 

The first Treaty of Peace signed was that with Germany ind 
before the signatures were appended to the Treaty it was considered 
essential that something should be done to emphasise the neces- 
sity of the Powers’ intervention for the protection of the Polish 
nationals who represented a racial minority, for Poland was 
created out of large accessions of territory from Germany, The 


* Ten Years of World Co-operation, p. S54. 
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following clause* was therefore inserted in the Treaty with 
Germany : 


‘* Poland accepts and agrees to embody in a Treaty with the princi- 
pal Allied and Associated Powers such provisions 
‘oie eS eae sip Ger- as may be deemed necessary by the said Powers 
fertakiog. * "to protect the interests of the inhabitants of Poland 
who differ from the majority of the population in 

race, language or religion. 

Poland further accepta and agrees to embody in a Treaty with the 
said Powers such provisions as they deem necessary to pro- 
tect freedom of transit and equitable treatment cf the ccm- 
merce of other nations.’’ 


The ground was prepared and the foundations thus laid for the 
peat Eoin haeke ames League's intervention in the interests of 
od: it serves ae the Minorities; and a few weeks were taken to 
asia come to a general agreement regarding 
minorities protection, first, among the Allied and Associated Powers 
themselves and then between them, on the one hand, and tho 
Polish Government, on the other. On the 4th of May, 1919, a 
draft Treaty with Poland was submitted to the Council of Four 
and it was later communicated both to the Polish delegation at the 
Conference and to the Polish Government. All the issues raised 
in connection with the protection of minorities were discussed at 
considerable length when the Polish Treaty was drafted. The 
Treaties with other new States were practically and in essential 
points based on the Polish model. 

Tt may be mentioned in this connection that the Minorities 

Committee had originally been appointed to 
The position of Ozecho- deal with Poland and the other newly created 
ak Ee States. As a result, therefore, the Commit- 
tee had to take up the case of Czecho-Slo- 
vakia, a State formed at that time, and provisions for the protec- 
tion of her minorities were made in a separate Treaty when the 
Treaty of Austria otherwise known as the Treaty of St. Germatin- 
en-Liaye was signed, for the obvious reason that Czecho-Slovak 
had been created out of dismemberment of Austria- tei 


Ss 
considered. 


* Clause 93 of the Peace Tresty with Germany. 
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Barring Poland and Czecho-Slovakia and Finland no other new 
States were formed at that time. It must, however, be remem- 
bered that Finland was not treated like Poland or Czecho- 
Slovakia. The reason is that her territories had formally formed 
part of Russia and that inasmuch as Russia was yet outside the 
range of an international agreement or Treaty no minorities Treaty 
could be imposed upon Finland without defining the frontiers be- 
tween Finland and Russia. 

In strict law the Allied and Associated Powers had by the 


ae declaration previously made forfeited eny 
The principle of mino- : , . | . 
rities protection extended claim to intervene in the affairs of other 


» to three other States: how 


the step taken is justi/ States. But the Minorities Committee did 
a not leave the matter there. At the 
beginning Of May, 1919, the Council of Four decided, 
on their recommendation, to extend the principle of pro- 
tection to three other States in South-Eastern Europe 
which, asa result of the War and at the instance of the 
Allied and Associated Powers, had received large accessions of 
territory. These States were Serbia, Greece and Roumania. The 
instructions with which the Minorities Committee had been ori- 
ginally charged were not carefully worded; and if the principle of 
intervention could be accepted in the case of Poland and Czecho- 
Slovakia, there was no reason why it should not be applied to 
States to which not only vast territories were ceded but to which 
large masses of peoples alien in race, religion and language were 
handed over. In 1912, for example, Serbia was a small princi- 
pality with a population of three millions who with the exception 
of a certain number of Roumanians in the Timok belonged to thie 
same race, professed the same religion and spoke the same 
language. After the Balkan settlement she received large terri- 
tories on the Albanian frontier and also Macedonia which had for 
generations been the site of a most acute racial conflict where 
Greeks, Serbs and Bulgarians wefe inextricably mingled.* After 
the great War the whole of Bosnia, Herzegovina, Croatia, Dal- 
matia and considerable parts of Slovenia were added to the small 
kingdom, raising the total population from three millions to twelve 


* Temperley : A History of the Peace Conference, V, p- 197, 
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millions or more. So great was the change that the name had to 
be changed and in subsequent papers and documents Serbia came 
to be described as the Kingdom of the Serbs, Croats and Slovenes. 
In Roumania also there were important changes. The population, 
for one thing, was doubled. The new districts placed at her dis- 
posal a million of human souls who were Magyar in speech and a 
considerable number of German-Saxons. Besides, the old difh- 
culties with regard to the Jewish community were complicated by 
the transfer of Bukovina which was fifty per cent. a Jewish terri- 
tory. Greece also presented a similarly delicate and complex 
problem on account of the transfer to her of large foreign popula- 
tions. It is clear, therefore, that despite the loose wording of- 
the instructions issued to the Minorities Committee the extension 
of the principle of protection to these States was justified. 
But care was taken not to apply the principle to the States 
_ in Western Europe (Italy or France, for 
Western Europe acceps example) which gained considerable terri- 
ne one AE aging _ tories as a result of the war. Here we are 
‘confronted with Temperley's argument that 
\-estern Europe required no minorities clauses because, in lis 
view, she had already developed higher and more civilised notions 
of law and government. History has disposed of the argument 
in a convincing manner and Italy has proved that Temperley was 
not absolutely correct in his estimate of the political sense and 
judgment of Western Europe. ‘The policy of differential treat- 
ment as between Eastern and Western Europe adopted by the Con- 
ference was carried to such an extent that while in the new Slav 
States the German minorities were sought to be protected in every 
possible manner, the Slav minorities in Germany were left com- 
pletely alone. Again the anxiety shown by the Great 
Powers was not for the minorities of the world in general but only 
for those minorities who by accident became the nationals of newly 
established States of Central and Eastern Europe. For had not 
the Principal Allied and Associated Powers—each one of them— 
‘minority problems of their own? ‘To give one example, the Peace 
‘Treaties gave Italy a large German and Slav population ‘* which 
_ by every repressive power it can command, it is trying to [talian- 
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Professor Gilbert Murray is right when he says that °* it 
Was an error of principle in the Peace Treaties to impose the 
clauses for the due protection of minorities upon the new nations 
alone. The same obligations should have been accepted by the 
Great Powers and made part of the common law of Europe.* The 
same view has been taken by the Labour leader and sometime 
Prime Minister of the National Government in England. ‘‘It is a 
great misfortune,’’ observes Mr. Ramsay MacDonald, “‘that the 
powers given to the League to observe the obligations of States to 
minorities did not apply to old States like Italy and that, such as 
they were, they have been weakened in practice. That should be 





ended at once and an effective League supervision should be res- 


tored."’ T 


The new States in the circumstances do not consider the pro- 
tection of minorities as an obvious legal and 

ert Mt differential re. constitutional duty on their part. They regard 
ment; an attempt to cum: the Minorities Treaties as an ingenious device 
to impose restrictions upon their sovereignty. 

It is not therefore without reason that at the first session of the 
Congress at Geneva of the representatives of the minorities of the 
world a Petition of Rights was drawn up asking for adequate pro- 
tection of the minorities in all parts of the world. Of course it is 
true that most of the rights demanded had already been provided 
in the Minorities Treaties, but a resolution in accordance with the 
spirit of the Petition was adopted as the Congress included re- 
presentatives from the minorities in Germany, Span, Denmark 
and Italy, in which no such provisions had been made. There 
was, however, an attempt made in 1922, at the League Assembly, 
to remedy the outstanding defect of the Minorities Treaties. Dr. 
‘Walters, the Latvian representative, suggested that uniform law 
on the basis of the Minorities Treaties should be adopted for all 
States. M. Erich representing the Finnish Government proposed 
that the Assembly should ask the Gouncil to set up a Commission 
to study the question of the protection of minorities in general, the 
Estbonian representative supporting the proposal. But it was 


* Gilbert Murray's Introduction to Mise Mair'a Protection of Minarities, an vil, 
+ The Sunday Times, 
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withdrawn, and subsequently Professor Gilbert Murray placed 
certain proposals before the Sixth Committee and after a great deal 
ef discussion the Third Assembly accepted the following motion : 


‘‘ The Committee expresses the hope that those States which are not 
bound by any legal obligation to the League with respect to 
minorities will nevertheless observe in the treatment of their 
own minorities at least as high a standard of justice and tolera- 
tion as is required by any of the Treaties.”’ 


The acceptance of the above resolution makes it clear that the 
League Assembly was not convinced by the . 

A half-hearted weasure: theory advanced by Temperley that the great 
oe. a and misteust “Western Powers had already developed a 
high standard of civilised government and 

the rule of law and that as such they required no guidance from 
the League in regard to the protection of their minorities. The 
theory has been disproved also by historical facts, particularly in 
Italy. The resolution shows some advance on the original plan of 
th League in respect of protection of minorities, but it is 
difficult to understand why the League was satisfied only with an 
expression of a pious wish anda mere platitude. It ought to 
have, in fairness to the minorities as well as to the small and newly 
created States, adopted the same procedure in regard to the Great 
Powers who were its members. It is, therefore, not unnatural that 


the small nations should look upon the activities of the League with 
mistrust and suspicion. 

Now, reverting to the history of the problem, the principle 
Reale Baccsone . Council followed in the Polish case was sought to be 
active: Reumania’s pro- applied to a number of other States. In the 
oa draft Treaties with Austria and Hungary — 
clauses corresponding to Article 93 of the German Treaty were 
inserted binding Czecho-Slovakia, the Serb-Croat-Slovene State 
and Roumania. The Minorities Committee then wrote a letter to 
M. Bratianu, Prime Minister of Roumania, asking for his views on 
the subject and calling upon him to inform the Committee of the 
proposals which he had under consideration regarding the grant 
of local autonomy to the Magyar, Czekler. German and other 
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minorities proposed to be transferred to his State. The intention 
of the Supreme Council as then disclosed was greeted with suspi- 
cion and disapprobation by the smaller Powers affected by the pro- 
posed arrangement. An agitation was started. The movement 
of opposition was set on foot, And at the plenary session of the 
Conference which began on the 29th of May called for the purpose 
of considering the text of the Austrian Treaty M. Bratianu led the 
opposition against the contemplated interference by the Great 
Powers. He made it clear in a speech remarkable for force of 
expression and cogency of argument that he was prepared to ac- 
cept obligations in matters of minorities protection along with all 
the States constituting the League of Nations. There was no reason, 
he argued, why interference by the League should be restricted to 
the minor States. He looked at the proposal as an attempt to 
attack and assail their national independence which had no mean- 
ing without State sovereignty. The Council disposed of the 
Roumanian Prime Minister's case by stating that it did not claim 
to lay down principles of government for all the States of the 
world. What it was anxious to do was to deal with certain speci- 
fic eases which had arisen as a result of territorial re-distribution 
of Europe to which the Allied and Associated Powers had been a 
party. The Couneil added that the frontiers had been determined 
by the Great Powers and that they had thus taken upon themselves 
a responsibility towards the transferred minorities from which 
they could not absolve themselves. The Roumanian Prime Minis- 
ter's protest proved to be a cry in the wilderness. 


The position of the Allies was explained by President Wilson 


President Wiiteon ex in the course of his speech made on the 31st 
plain the position of the of May, 1919. President Wilson 


said 
among other things : 


‘Take the rights of minorities. Nothing, I venture to gay, is more 


likely to disturb the peace of the world than the treatment 
which might in certain circumstances be meted out to minori- 
ties. And, therefore, if the great Powers are to guarantee the 
peace of the world in any sense is it unjust that they should 


be satisfied that proper and necessary guarantee Has heen 
given? 
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** I beg our friends from Roumania and Serbia to remember that while 
Roumania and Serbia are ancient sovereignties the settlements 
of this Conference are adding greatly to their territories. You 
cannot in one part of our transactions treat Serbia alone and 
in all of the other parts treat the kingdom of the Serbs, the 
Croats and Slovenes as a different entity, for they are seeking 
the recognition of this Conference as a single entity, and if this 
Conference is going to recognise these various Powers as new 
sovereignties within definite territories, the chief guarantors 
are entitled to be satisfied that the territorial settlements are 
of a character to be permanent, and that the guarantees given 
are of a character to ensure the peace of the world. 

** It is not, therefore, the interventions of those who would interfere 
but the action of those who would help. I beg that our friends 
will take that view of it, because I see no escape from that 
view of it. . . . . . . . Im these circumstances, is it 
unreasonable that the United States should insist upon being 
satisfied that the settlements are correct? Observe M. 
Bratianu—and I speak of his suggestions with the utmost res- 
pect—suggested that we could not, so to say, invade the 
sovereignty of Roumania, an ancient sovereignty and make 
certain prescriptions with regard to the rights of minorities. 
But I beg him to observe that he is overlooking the fact that 
he is asking the sanction of the Allied and Associated Powers 
for great additiong of territory which come to Roumania by the 
common victory of arms, and that, therefore, we are entitled 
to say: ‘ If we agree to these additions of territory we have 
the right to insist upon certain guarantees of peace."  * 


President Wilson was a messenger of peace at the Peace Con- 
ference at Paris. His was a strenuous and 
fervent plea for amity and good-will among 
vone of discrimination not the war-weary nations of the world. But it 

oe is difficult to reconcile his appeal with the 
observations that he is reported to have made ° 
‘in connection with the protection of minorities in the small and 
“newly created States. That the War was won by the ceaseless 
efforts of the Allied and Associated Powers admits of little doubt. 
That they created the new States and made large additions ©! 


* Phe speech was ixsued from the White House, lith October, 1920, being 
aborthand notes of the President's stenographer on Slst May, 1919 
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territory to a number of old States is substantially true. That the 
transferred minorities who were seized with panic in view of their 
past history and the present position required some kind of safe- 
guards is also true. That elements of disturbance and discord should 
be removed as an essential condition of permanent peace of the 
world and internal security of the States concerned is further- 
more recognised. But the well-meaning President did not stop 
there. He claimed practically supervision of the Great Powers 
acting in concert over the smaller States as growing out of the 
right of conquest. He claimed on behalf of the Allied and Asso- 
ciated Powers the right to interfere with the internal affairs of the 
new States because they owed their existence to the work of the 
Allies on the frontiers and in the field of battle. . If it was really 
a peace move inspired by the highest of motives, then a similar 
policy ought to have been adopted at the Conference with regard 
to all the States which had minority populations within their 
borders. The smaller nations in such a case ought not to have becn 
given the impression that their legal and international status was 
not on a footing of equality with that of the Allied and Associated 
Powers. It was by no means a stroke of statesmanship on the 
part of President Wilson to create conditions in European politics 
under which the minor States were led to suffer from an inferiority 
complex and an acute sense of grievance. But the latter 
had to bow down to the inevitable and the doctrine that 
‘might is right’’ triumphed. Not only Poland = and 
Ozecho-Slovakia but also the older Balkan States had _ to 
submit to the principle of international intervention enunciated 
by President Wilson on behalf of the Supreme Council. Having 
laid down the general formula of intervention the Council pro- 
ceeded to consider the provisions of the Polish Treaty. An em- 
phatic protest was placed on record by M. Paderewski, the Polish 
representative at the Conference. In a memorandum submitted 
by the Pohsh delegation it was pointed out that the Treaty of 
Versailles did not contain any provisions regarding the protection 
of minorities in Germany, analogous to those which Poland was 
required to accept under Article 93 of the German Treaty for the 
protection of the German minorities in Poland. As a result of nego- 
tiations between the delegation, the minorities Committee and the 


» 
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Supreme Council, some modification of the original draft of the 
Treaty was made,* but the fundamental principle remained in- 
tact. , 


The amended Treaty was then sent on the 24th of June, 1919, 
Sy eae to M. Paderewski with a covering letter from 
lysis of the Treaty; the ©. Clemenceau, President of the Peace Con- 
now Be intervention ex» ference, explaining in some detail the motive 
= and purpose underlying the Treaty. In his 

letter the President wrote : 


‘*T would point out that this Treaty does not constitute any fresh 
departure. It has for long been the established procedure of 
the public law of Europe that, when a State is created, or even 
When large accessions of territory are made to an established 
State, the first and formal recognition by the Great Powers 
should be accompanied by the requirement that such State 
should, in the form of a binding international convention, 
undertake to comply with certain principles of government. 
This principle, for which there are numerous other precedents, 
received the most explicit sanction when at the last great 
Assembly of the European Powers—the Congress of Berlin— 
the sovereignty and independence of Serbia, Montenegro and 
Roumania were recognised............ 


‘The principal Allied and Associated Powers are of opinion that 
they would be false to the responsibility which rests upon them 
if on this occasion they departed from what has become an 
established tradition. In this connection I must also remind 
you that it is to the endeavours and sacrifices of the Powers 
in whose name I am addressing you that the Polish nation 
owes the recovery of its independence. It is by their decision 
that Polish sovereignty is being re-established over the terri- 
tories in question and that the inhabitants of these territories 
are being incorporated in the Polish nation. It is on the 
strength which the resources of these Powers will afford to the 
Leayue of Nations that, for the future, Poland will to a large 
extent depend for the secure possession of these territories 
There rests, therefore, upon these Powers an obligation, 


* Germany stated that for her part she was prepared to apply the principles of 
- tion to the minorities within her own territory. In the Allies’ note, dated June 
 1@%h, 191%, reference was made to the guarantees aseured fo German minorities in the 
ceded territorios, and the Allied and Associated Powrrs took note of the de laration rade 
y 4%, =) ; 
by the German delegstion. 
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: . which they catinot. evade, to secure in the most lasting and 
solemn form guarantees for certain essential rights which will 
afford to the inhabitants the necessary protection whatever 

- ghanges may take place in the internal constitution of the 
am Polish State. 

‘* It is in accordance with this obligation that clause 93 was inserted 
in the Peace Treaty with Germany. This clause relates only 

* to Poland, but a similar clause applies the same principles to 
Czecho-Slovakia and other clauses of the same nature have 
been inserted in the Treaty of Peace with Austria and will be 
inserted in those with Hungary and with Bulgaria, under 
which similar obligations will be undertaken by other States 
which under those Treaties receive large accessions of terri- 
tory. 

‘ It is indeed true that the new Treaty differs in fqym from earlier 
conventions dealing with similar matters. The change of 
forin is a necessary consequence and an essential part of the 
new system of international relation which is now being built 
up by the establishment of the League of Nations. Under 
the older system the guarantee for the execution of similar 
provisions was vested in the Great Powers. Experence has 
shown that this was in practice ineffective, and it was also 
open to the criticism that it might give to the Great Powers, 
either individually or in combination, a right to interfere in 
the internal constitution of the States affected which could be 
used for political purposes. Under the new system the 
guarantee is entrusted to the League of Nutions. The clauses 
dealing with this guarantee have been carefully drafted so as 
to make it clear that Poland will not be in any way under the 
tutelage of those Powers which are signatories to the Treaty. 

‘I should desire, moreover, to point out to you that provisions have 
been inserted in the Treaty by which disputes arising out of 
its provisions may be brought before the Court of the League 
of Nations. In this way differences which might arise will be 
removed from the political sphere and placed in the hands of 
a Judicial Court, and it is hoped that thereby an impartial de- 
cision will be facilitated, while at the same time any danger 
of political interference by the Powers in the internal affairs of 
Poland will be avoided................ 

‘** The situation with which the Powers have now to deal is new, And 
experience has shown that new provisions are necessary. The 
territories, now being transferred both to Poland and to other 
Atates inevitably include a large population speaking languages 
and belonging to races different from that of the people with 
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whom they will be incorporated. Unfortunately, the races 
have been estranged by long years of bitter hostilities. It is 
helieved that these populations will be more easily reconciled 
to their new position if they know that from the very begin- 
ning they have assured protection and adequate guarantees 
against any danger of unjust treatment or oppression, The 
very knowledge that these guarantees exist will, it is hoped, 
materially help the reconciliation which all desire, and will 
indeed do much to prevent the necessity for their enforce- 
ment.""* 





M. Clemenceau was a far more practical and thorough-going 
politician than the distinguished American 
Hie nnovation in prin Professor and statesman who was an idealist. 
al The former went straight to the problem 
with which he was confronted without ‘indulging in prefatory 
platitudes. He spoke like a lawyer and as one who meant busi- 
ness. The Polish representative was told straight away that in 
imposing the Minorities Treaty upon his country the Allied and 
Associated Powers were simply following the precedents already 
established in the public law of Europe. It had been the practice 
tmong European nations, the French Premier pointed out, that 
the smaller nations which owed their existence to the Great Powers 
had to aecept obligations of minorities protection determined by 
the latter. The post-war settlement raised an identical problem 
and an identical solution had to be provided. 
But certain alterations in the form and procedure of inter- 
te national intervention have been introduced 
Reng ee CaAthememarte in the post-war Treaties. In earlier settle- 
compared and contrasted. yoonts the Great Powers had the right to !n- 
tervene singly or in combination. There was therefore loophole 


for interference for political purposes. According to the _ post- 


war arrangement that defect has been sought to be removed 
Powers of intervention are now vested in the League ol 
Nations and cases of infr@ction of the minorities clauses 
are in certain circumstances required to be submitted for 


adjudication to the International Court of Justice. It ts clear, 
therefore, that, in the first place, interventipn ts intended only 
for specific enses of the breach of minorities elanses and 


* Treaty Series (1919), No. 8, CMD. 223 
e 
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not for political purposes. In the second place, the League is de- 
signated to act jointly as a single body, and not Powers indivi- 
dually. In the third place, for the settlement of disputes, a legal 
procedure has been adopted and a judicial machinery has replaced 
a purely political body. There is no doubt that the post-war settle- 
ment constituted a great and striking advance on the crude and cum- 

_ | 
brous arrangements of pre-war days. But it must be remembered at 
the same time that there are certain marked points of similarity be- 
tween the Minorities Treaties and the earlier settlements. The 
Le: gue, for example, has no right to interfere with the affairs of the 
Great Powers of Western Europe. Only the sovereignty of the 
‘minor States has been affected thus showing that the old line of 
demarcation between the large States and the smaller nations and 
between Western Europe and Eastern Europe has been main- 
tained. This has given rise to suspicion and mistrust among the 
smaller nations. M. Clemenceau was rather too optimistic when 
he expressed the view that the very knowledge of the existence of 
the Treaties would remove the necessity for their enforcement, and 
subsequent events have shown that the Treaties have not succeed- 
ed in giving full satisfaction either to minorities or to the States 
which contain those minorities and come within the purview of 
the Treaties. 

M. Clemenceau’s covering letter to the Polish representative, 
however, silenced for the time being all opposition. Protests made 
by the smaller Powers were of no avail. And on the 28th of June, 
1919, the Polish Treaty was signed at Versailles along with the 
German Treaty. The next Treaty signed was with Czecho-Slova- 
kia and this was done at the time of the signing of the Austrian 
Treaty on the 10th of September at St. Germain-en-Lave. Some 
difheulty was felt when Roumania* and Yugo-Slaviat came into 
the picture, but ultimately Treaties with them were signed on the 


* Cf. Bratianu’s protest at the Conferencn, Pp. 34 ante, 

t Cf. M. Pasic’s veg ar to the Treaty, particularly the clause which read as 
follows: '' Whereas wince the commencement of the year 1913 extensive territories 
been added to the Kingdom of Serbia,..... " He pointed out that the annexation rk 
districts won in the Balkan wars had been completed before the outbreak of the war, and 
that it was therefore beyond the competence of the Conference to deal in any way with 
those districts. (Temperley: A History of the Pence Conf | 
op. 148-247.) erence at Paris, wou 
* 





. 


MINORITIES TREATIES - 41 


5th of December, Then came Austria, Bulgaria and Hungary. 
Altogether the texts of minorities protection determined and ac- 
cepted by the League of Nations comprise (1) five special treaties 
concluded between the Allied and Associated Powers and Czecho- 
Slovakia,* Greece,t Poland{ Roumania § and Yugo-Slavia ;}| (2) 
four special chapters inserted in the Treaties of Peace of St. 
Germain (Austria), Neuilly (Bulgaria),** Trianon (Hungary), tt 
and Lausanne (Turkey);t{ (3) five Declarations made before 
the Council of the League by Albania,§§ Esthonia, |}|| Finland 
(for the Aaland Islands),49 Latvia*** and Lithuaniattf on or 
after their admission to the League and{{if (4) two special Conven- 
tions, viz., the German-Polish Convention in Upper Silesia$ §§ 


57 of the Treaty signed at Germain-en-Laye on September 10, 1919. 
of the Treaty signed at Neuilly-Seine on November 27, 1919. 
of the Treaty signed at Versailles on June 28, 1919. 
. 60 of the Treaty signed at Germain-en-Laye on September 10, 1919. 
of the Treaty signed at Germain-en-Laye on September 10, 1919. 
Arts. 62-69 of the Treaty of St, Germain. 
** See Arts. 49-57 of the Treaty of Newilly signed on November 27, 1919, 
++ See Arts 64-60 of the Treaty of Trianon signed on Jane 4, 1920. 
tt Bee Arts. 37-45 of the Treaty of Lausanne signed on July 2, 1923. 
€£$ See Arts. 1-7 of the Albanian Declaration made before the Council of the League 


of Nations on October 2, 1921. 
De Rio-Branco, Rapporter’s statement and M. Pusta’s declaration 


tember 17, 11723). 

@@ See Arta. 1-7 of the Guarantee given to the Asland Islands and adopted by the 
Council of the League of Nations on June 20, 1921. 

a . M. Walter's declaration on behalf of Latvia of July 7, 1923 (Document A. 
92, 1923. 1): 

#44 Bee Arts. 1-0 of the Lithuanian Declaration made on 12th May, 19232 (Vol, XXII 
of the Treaty Series published by the League of Nations). Iraq also made a declaration 
guaranteeing protection to her minorities in gaining admission to the League of Nations. 

ttt See Arts. 64-158 of the German-Polish Convention done at Geneva on 16th May, 
1922 (the ratifications were exchanged at Oppeln on June Jrd, 1922). 

€§§ See Arts. 11 and 27 of the Convention signed at Paria, May Sth, 1924 (the de- 
posit of the ratifications of this Convention by the Lithuanian Government took place 
at Paria on September 27th, 1924—Treaty Series Vol. XXIX). Art. 11 laya down that 
the declaration relating to protection of minorities made by the Lithuanian Government 
betore the Council of the League of Nations on 12th May, 1922, apples to minorities 
‘ within the Memel territory, with the exception of paragraph 4 of Art. 4 of the saul de 

aration which ia excluded in view of the provisions of Ast. 27 of Annex. ! 

: The procedure adopted by the Council of the League of Nations for dealing with 
‘ . petitions concerning the protection of minorities aball be ipso facto appiicable ta pet 
- — tions concerning the protection of minorities in the Memel territory. 
srt, 97 lays down that the Lithuanian and the German languages shall be re- 
« — eagnized on the same footing as official languages in the Memel territory, 
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and the Convention for the Meme! territory.* In addi- 
tion to the above, certain States have concluded special 
conventions safeguarding the rights of their respective 
minorities. These, however, have not been placed under 
the guarantee of the League of Nations, e.g., the Treaty 
concluded between Poland and Czecho-Slovakia, 1925. Then 
there is Art. 33 of the Convention of 1920 between Poland 
and the Free City of Danzig under which the latter undertakes to 
make provisions for the minorities analogous to those contained 
in the Polish Minorities Treaty. This Convention was supple- 
mented in 1921 by an Agreement between Poland and Danzig un- 
der which the question of language and education of the Polish 
minority in Danzig was dealt with. Furthermore, there are two 
other Conventions called the Greco-Bulgarian Convention of 
November 27th, 1919, and the Greco-Turkish Convention of 
January 30th, 1923. The former deals with reciprocal emigra- 
tiont and the lattert deals with exchange of Greek and Turkish 
populations. 


* Seo Extracts from the Treaty between Poland ana the Tr ‘ t ; 

claded at Paris, Novernber Sth, 1920 (Vol. VI of the Treaty Seri eo Spee om 
Hae gr fig ed mee ry cin 9 | 

: . XXXII of the Treaty Series (Arta. 1-19). ‘This Conv ae 

taken as forming part of the Treaty of Peace conc! dada with << ta a 





CHAPTER IV 
PROVISIONS OF THE TREATIES. 


In the preceding chapter an attempt has been made to give in 
brief outline a picture of the political reconstruction of Europe 
after the War involving as it has done the creation of new States 
and large accessions of territory to others and the transference of 
peoples and races from one State to another. The Allied and 
Associated Powers were instrumental in bringing about that state 
of things and they claimed to lay down in Treaties or Conventions 
in regard to the newly created States and those States which re- 
ceived large accessions of territory at their instance certain princi- 
ples of government in the interest of minorities. But although 
the States of Western Europe also benefited by territorial 
re-distribution, they were not asked to accept the principles of 
Minorities protection in Treaties or Conventions under the 
guarantee of the League of Nations. The reasong for this differ- 
ential treatment were stated in President Wilson's speech at the 
Peace Conference and also in M. Clemenceau’s covering 
letter to the Polish representative. Those arguments were not 
convineing and the discrimination contemplated caused suspicion 
and bitterness and wounded the susceptibilities of the minor 
States in Eastern and Central Europe. Protests placed 
on record by the representatives of those States were of no 
avail, and the Allied and Associated Powers ultimately made them 
agree to accept the Treaties imposed upon them. ‘Phe Treaties 
introduced no new principle in the public law of Europe, for it had 

_ been a long-established practice on the part of the victorious 
ae Powers to interfere with the affairs of the States of Eastern and 
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Central Europe for the purpose of protecting the rights of minori- 
ties. Certain alterations in form and procedure of international 
contre] and supervision were however effected under the post-war 
Treaties which will be discussed later on. The first Treaty in the 
series was concluded with Poland and that Treaty was the model 
for other minorities Treaties. 
The Polish Treaty is divided into two parts, the first part 
dealing with what may be called its pre- 
The Preamble to the amble and the second part dealing with 
Polish Treaty annlysed. actual provisions for the protection of minori- 
ties. The second part again contains two 
chapters of which the first part, consisting in all of twelve articles: 
forms the subject-matter of this study. The preamble begins with 
a declaration that the Polish nation owes to the success of the 
Allied arms its independence of which it had been unjustly de- 
prived. It refers to the fact that by the proclamation of March 
30, 1917, Russia had already assented to the re-establishment of 
an independent Polish State. In that proclamation the Allied and 
Associated Powers recognised the fact of Polish sovereignty over 
those portions of the Russian Empire where the Poles were in the 
majority. They referred to Clause 93 of the Versailles Treaty by 
which it was agreed that the boundaries of Poland not yet deter- 
mined should be fixed by them, making it clear at the same time 
that certain parts of the former German Empire would undoubtedly 
be incorporated in the territory of Poland. While thus recognising 
that Poland was an independent member of the family of nations 
the Allied and Associated Powers expressed their anxiety to sce 
that the provisions of Clause 93 of the Treaty of Peace with 
Germany were acted upon. Poland, in her turn, held out the 
promise that she would ‘‘ conform her institutions to the principles 
of liberty and justice, and give a sure guarantee to the inhabi- 
tants of the territory over which she has assumed sovereignty."’ 
It will be thus seen that although the procedure adopted in this 
case marks a departure from the ‘Treaty of Berlin in that Poland's 
undertaking is not made a condition precedent to her admission 
to the family of sovereign States, such admission is treated as a 


counterpart to certain engagements on th rt sal 
she had to fulfil. e part of Poland which 
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There is one point, in this connection, which ought to be 

) made clear. A case might be made out to 
Dede Pisa ene sover. show that Poland had received recognition 
nised, y mee’ before the War ended because public utter- 
ances had been made before the close of the 

War by the Powers, Allied as well as Central, of her right to m- 
dependence. It would appear, however, that her internal condi- 
tions were unstable. On the 5th November, 1916, the indepen- 
dence of Russian Poland had been declared by Germany and 
Austro-Hungary. But the Polish Regency Council, which ruled 
Russian Poland, was certainly under German or Austro-Hungar- 
ian control until the 11th of November, 1918, and after that date,’ 
a period of something like anarchy ensued which was not put an 
end to until the 30th of December, 1918. Consequently, Poland 
did not in fact fulfil the conditions of a State until that date, or 
perhaps, until some days later. It might reasonably be held that 
the final admission of Poland's Plenipotentiaries to the Peace Con- 
ference on the 18th of January, 1919, was the earliest date at 
which her independence was legally recognised. Some authori- 
ties even place that date as late as the date of the signature of the 
German Treaty (28th of June, 1919). Even then the Polish 
boundaries were not yet everywhere defined.* The conditions 
necessary for the existence of an independent State have provoked 
much controversy among international lawyers. They are, how- 
ever, agreed on the following points. A State, for example, must 
have (1) a definite territory with a population inhabiting that 
territory and (2) exercise internal and external sovereignty 
subject, where necessary, to certain international understandings. 
The contents of the Treaty may be examined under four heads 

as has been pointed out by Mr. L. Evans,t 

eats contents of the pamely, (1) fundamental principles of univer- 
sal application (in the Treaties with Aus- 
tria, Hungary and Bulgaria all the minorities articles or clauses, 
and not merely those defined in the Polish Treaty as fundamental 
principles, are recognised as fundamental laws),t (2) educational 


* Temperley : A History of the Peace Conference, Vol. V, p. 158. 
+ The British Year Book of International Law, 1023-24, pp. 101-105. 
I Art. 62 of the Austrian Treaty. 
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feailities at State expense ‘very much restricted in their applica- 

tion, (3) special clauses designed to meet the special needs and 

circumstances of the countfy concerned and (4) machinery and 

> procedure to deal with the problem of minorities protection. It 

may be noted in passing that almost all the Minorities Treaties 

contain similar provisions dealing with each of these heads. The 

following table will make the proposition clear and is intended to 

, show the identical clauses in the Treaties, Conventions and 
Declarations : | 







Concordance of the Minority Clauses.* 


Treaty with Articles, Council resolution. 
Poland L262 2 8. 9s 19: 3) heb... 1920 
Czecho-Slovakia I 2 6 7 8 9 14 29 Nov., 1920 
Yugo-Slavia > Wee? 6. 7.8 9-20: Nov... 1920 

' Roumania - 1 2 6 8 910 12 30 Aug., 1920 
Austria . 62 63 65 66 7 68 G9 22 Oct., 1920 
Hungary 94 55 57 58 58 59 60 30 Aug., 1921 
Bulgaria . 49 50 52 53 54 55 57 27 Oct., 1920 
Albania pai a Or Oy nag Beak ar ae 
Greece - 1267 8 9 16 26 Sept., 1994 
Lithuania 123e383 4 5 6 9 11 Dec., 1928 
Turkey . 37 38 0 39 40 41 44 26 Sept., 1924 
Upper Silesia 65 66 0 67 68 G8 72° 20 July, 1920 


. Provisions dealing with special rights of particular minorities are 
to be found in the following clauses : 


Special Provisions. 


- 
Poland o3° LOST 
; Czecho-Slovakia ~» 1048 
‘ Yugo-Slavia Seat (al 
Roumania ae 


* League Document, C. L. 110, 1927 (Annex 1); 
Pesce Conference, Vol. V. PRES UA PEK ialgcy af tho 


i. 
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Austria o= 64 | : 
Hungary oe 

Bulgaria ..- 61, 56 

Greece re 3, 4, 5, 10, 1, 12, 13, 14, 15 
Turkey .. 42, 43, 45 

Lithuania uo F8 

Upper Silesia 3h. 64-90; 71 


The general principles enunciated under the first head are de- 
signed to meet the elementary ideas of justice and liberty and ** re- 
present a necessary condition of State life and even of State exist-. 
ence in racially mixed districts."’ According to Article 1 Poland un- 
dertakes to recognise the stipulations contained in Articles 2-8 as the 
fundamental laws of the land and to observe that no law, regula- 

a tion or official action shall conflict or interfere with or prevail over 
these stipulations. Article 2 lays down that Poland must asstre 
full and complete protection of life to all inhabitants of Poland™ 
without distinction of birth, nationality, language, race or reli- 
gion and must not interfere with the exercise, whether public or 
private, of any creed, religion or belief not inconsistent with pub- 
lie order or public morals. In Article 6 it is clearly stated that all 
persons born in the Polish territory, who are not born nationals of 
another State, shall ipso facto be admitted as Polish nationals. The 
next article points out that all such nationals shall be equal before 
the law and shall enjoy the same civil and political rights without 
distinction as to race, language or religion and that differences of 
religion, creed or confession shall not prevent any Polish national 

from enjoying civil or political rights such as 
ustlanibtal Pini. admission to public employments, functions 
ples of protection. and honours or the free exercise of proles- 

sions and industries. It then goes on to add 
that no restriction shall be imposed on the free use by any nat ional 
of any language in private intercourse, In commerce, in religion, 
in the Press or in publications of any kind or at public meetings. 
Poland is given power to establish her national language, but 1. 


* Art. 2 secks to protect the civil rights of all inhabitants of Poland irrespective 
of their nationality. No discrimination in this respect is contemplated as between nationals 


| and non-nationals, 


an 
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shall not be made to interfere with the use by Polish nationals of 

any non-Polish speech, either orally or m writing, before the courts 
of law, for which adequate facilities must be given. 

All these provisions regarding civil and political rights incor- 

porated in the Minorities Treaty are con- 

Provisions in the Treaty firmed and reiterated in the constitution of 

incorporated in the eons 41, Polish Republic adopted on the 17th of 

March, 1921.* There we find all Polish 

citizens being treated in law on a footing of equality. Public 

employments are thrown open to all without distinction of birth. 


No privileges of creed or caste are recognised. t No law can deprive 


a citizen, who is the victim of executive wrong or injustice, oi judi- 
cial means of redress.t The rights of property are guaranteed. § 
The dwelling of the citizen is to be regarded as inviolable. |j 
Within the country every citizen is entitled to change his domicile 
or place of residence.{ He is given the right to express his ideas 
and opinions freely subject to the essential condition that thereby 
he may not violate the law of the land. There is also the liberty 
of the Press and it is distinctly laid down that the Press will not he 
subject to any kind of censorship.** Freedom of association or 
meeting is guaranteed and safeguarded.f¢t The right to safeguard 
his nationality and to cultivate his own national language and 
custom is conferred on every national. Special laws of the State 
guarantee to the minorities within its jurisdiction full and 
free development of their national customs. Again the racial, 
religious or linguistic minorities in Poland have equal nghts with 
other citizens in forming, controlling or administering at their own 
expense social, religious and charitable institutions, and therein 
they are entitled to the free use of their own language and un- 
restricted practice of their religion.${ Each and every national 
enjoys liberty of conscience and religion. Hig religion or reli- 
gious conviction cannot be used as a ground for denying him any 
rights to which a fellow national 8 entitled. The right to prac- 


* Select Constitutions of the World (Irish Publication), pp. 74-80. The conatituti 
Abas wince undergone considerable changes, ution 


1 Art. 06. € Art. 100. 
+ Art, 15. ** Art, 105. 
§ Art. 99, +} Art. 108, 
} Art, 100. TI Art, 110. 


a 
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tise his form of belief in public or in private and to follow the rites 
and precepts of his religion is admitted.* Every religious asso- 
ciation is entitled to hold its meetings and assemblies for the con- 
duct of religious services in public; it can freely manage its own 
affairs and maintain institutions for religious and charitable pur- 
poses.t The churches of religious minorities are to be governed. 
by their own laws which the State must recognise.{ The recog- 
nition of religious bedies, either new or not hitherto legally recog- 
nised, shall not be refused provided that the organisation, teach- 
ing and precepts of such associations are not opposed to public order 
or morality.§ Similar provisions are made also in the constitutions | 
of other countries which are bound by the Minorities Treaties. || 
In Czecho-Slovakia the matter has been carried a little 
further, particularly in regard to the linguistic rights of 
minorities and grants-in-aid to minorities schools. _ Article 29; 
for example, lays down that the principles upon which the rights 
of languages of the minorities shall be based shall be determined 
by special law which must form part of the constitutional charter 
of the land. Article 134 prohibits forcible de-nationalisation, and 
the violation of the principle therein laid down constitutes a 
criminal offence. Further, the rights guaranteed under Articles 
130-132 relating to the medium of instruction and grants-in-aid 
to minorities schools and institutions are to be provided for im a 
specific manner by special legislation. 

It is laid down in Article 3 of the Polish Minorities Treaty 
that the Polish nationals belonging to racial, religious or linguistic 
minorities shall enjoy the same status and treatment in law and in 
fact as other nationals. In particular, the former are given the 
right to establish, manage and control at their own expense chari- 
table, religious or social institutions, schools and other educational! 
establishments with power to use their own language and 
freely to exercise their own religion. The section containing 
Articles 2-5 is specially important inasmuch as it secures to all 
bona-fide inhabitants of the ceded districts of Poland the rights 


* Art. i111. [ Art. 115. 

+ Art. 1. . Art. LILA. 

) The Crecho-Slovakian Const., Arts. 3, (2). 106 (@), Ww7, 121, 122 peng (os. 
120, 130. 


7 
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and privileges of Polish nationality and citizenship. They cannot 
be treated as aliens in the land of their birth. The Germuns, the 
uthenians or the Jews resident in Poland, who were formerly 
Austrian, German or Russian subjects, are all thus admitted to 
Polish citizenship. The difficulties that arose in Roumania after 
the Treaty of Berlin, 1878, in regard to the acquisition of citizen- 
ship by the Jews, are thus sought to be solved in the case of the 
Polish minorities.* There is only one exception and that applies to 
those Germans who had settled in the Polish Provinces as a result of 
the Colonisation Scheme formulated by the Prussian Government, 
The Colonisation Commission was empowered to expropriate land 
‘owners and the power was freely and indiscriminately used with 
the result that the Germans benefited at the expense of the Polish 
citizens. Such Germans cannot claim Polish citizenship as a 
matter of right.T 

A word or two is necessary in this connection in regard to 
the Polish law of nationality. It is laid down in the Polish 
constitutiont that a Polish national may not be simultaneously 
a national of any other State. Polish nationality is acquired by 
(a) birth and (b) naturalisation granted by the competent 
State authority.§ With regard to the question as to how 
Polish citizenship or nationality is determined and acquired, 
the constitution of the 17th of March, 1921, was preceded by the 
law of the 20th of January, 1920,|| Regulations of the 13th of 
July, 1920, and lastly, Order No, 540 of the 11th of the same year. 
The law of the 20th of January, 1920, the enforcement of which is 
regulated by the order of the 7th of June, 
1920, has been, as the editors of Nationality 
Laws point out, the law governing nation- 
ality in Poland. It is still in force supplemented as it is by the 
law of nationality incorporated in the constitution. According to 
the laws al January, 1920, a Polish citizen cannot be at one and the 
same time a citizen of another coilntry.7 Citizenship is acquired 








The Polish law = af 
Nationality. 


* Cj, The Rowmanian Naturalisation Law of 1879, «upra, p, 23. 

{ Vide The Treaty of Peace with Germany. 

t Art. 87. 

6 Art. 88. 

Order of the Minister of the Interior, 7th June. 1020. 

#A Collection of Nationality Lawn edited by Flournoy and Hudson, 
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by (a) birth, (b) legitimatisation, recognition or adoption, (¢) 
marriage, (d) grant, (e) admission to public office or to military 
service in the Polish State provided that no stipulation to the con- 
trary is made.* It is lost by (a) acquisition of foreign citizenship 
and (b) acceptance of public office or military service under a 
foreign State without the consent of the Polish Government. T 
In certain exceptional cases citizenship may be granted to persons 
who do not satisfy the requirements: contained in Article 8 of the 
law of January, 1920, particularly in the territory of the former 
Russian Empire which has been ceded to the Polish State.} 


Under the second head come provisions for facilities of educa- 
tion at State expense. Article 9 of the Polish Minorities Treaty 
lays down : ‘‘ Poland will provide in the public educational system 
in towns and districts in which a considerable portion of Polish 
nationals of other than Polish speech are residents adequate facili- 
ties for ensuring that in the primary schools the instruction shall 
be given to the children of such Polish nationals through the 
medium of their own language. This provision shall not prevent 
the Polish Government from making the teaching of the Polish 
language obligatory in the said schools.’" We find further that 
‘* in towns and districts where there is a considerable proportion 
of Polish nationals belonging to racial, religious or linguistic 

minorities, these minorities shall be assured 
Provisions for the use an equitable share in the enjoyment and 
ed Rio ck tab. application of the sums which may be pro- 
Be eneeny foe a ucions vided out of public funds under the State, 
purposes. municipal or other budgets, for educational, 

religious or charitable purposes."’ Unlike 
the provisions regarding what are called. the Fundamental princi- 
ples, this clause ‘‘shall apply to Polish citizens of German speech 
only in that part of Poland which was German territory on 
August 1, 1914. '* Article 9 of the Czecho-Slovakian Treaty lavs 
down : ““Czecho- Slovakia will’ provide in the public educational 
system in towns and districts i which a considerable proportion 
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of Gzecho-Slovak nationals of other than Czech speech are resi- 
dents adequate facilities for ensuring that the instruction shall be 

given to the children of such Czecho-Slovak nationals through the 
medium of their own language. This provision shall not prevent 

“the Czecho-Slovak Government from making the teaching of the 
Czech language obligatory.'’ A provision similar to that contain- 
ed in the Polish Treaty is made in regard to the distribution of 
public money for educational, religious or charitable purposes. It 
is stated, for example, that ‘‘ in towns and districts where there 
is a considerable proportion of Czecho-Slovak nationals belonging 
to racial, religious or linguistic minorities, these minorities shall 

- be assured an equitable share in the enjoyment and application of 
the sums which may be provided out of public funds under the 
State, municipal or other budgets, for educational, religioug or 
charitable purposes.’’ It must be noted that the provisions in the 
Czecho-Slovakian Treaty are not restricted to certain definite 
territories as in the case of Poland for the obvious reason that 
Czecho-Slovakia emerged completely as a new State. But after 
having provided identical safeguards in Article 9, the Treaty with 
Yugo-Slavia follows the Polish precedent in the matter of restricted 
application of those safeguards and makes it clear that ‘‘ the pro- 
visions of ‘‘the present Article apply only to the territory transfer- 
red to Serbia or to the Kingdom of the Serbs, Croats and Slovenes 
since the first of January, 1913,"’ Corresponding safeguards have 
also been provided for Roumania, Bulgaria, Austria-Hungary and 
Turkey, and in none of those States does the principle of restricted 
application apply as in the case of Poland and Yugo-Slavia. Jt is 
interesting to add that so far as the three ex-enemy countries are 
concerned, namely, Austria, Hungary and Bulgaria, the provisions 
regarding educational f&cilities are included under what are called 
the Fundamental Laws; not so, however, is the case with the other 
old or newly created States. | 


' . 
Certain States have incorporated safeguards in their respective 
constitutions relating to educational facilities, 
Special , provisions | em- the use of the ‘minority languages as a medi- 
tutions. um of instruction and the distribution of pub- 
lic funds for educational, religious and chari- 
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table purposes. Thus in Article 131 of the Constitution of Czecho- 
Blovak Republic it is laid down : 


“In towns and districts where a considerable proportion of Czecho- 
Slovak citizens speak a language, other than the Czecho- 
Slovak language, facilities shall be guaranteed within the 
limits laid down by general educational legislation to enable 
the children of such citizens to receive instruction in their own 
tongue. Instruction in the Czecho-Slovak language may 
at the same time be made obligatory.""* 


The next Article provides that ** in towns and districts where 
a considerable proportion of Czecho-Slovak citizens belong to a. 
minority as regards race, religion or language and where sums 
of public money are set aside for educational purposes in the State 
or municipal budget or otherwise, a due share in the allocation 
and use of such sums shall be accorded to such minorities within 
the limits of the general regulations concerning public adminis- 
tration.’ f 


In the constitution of Yugo-Slavia minorities in race and 
language are guaranteed primary instruction through the medium 
of their mother-tongue ‘* under conditions to be preseribed by 
law.’’ It does not speak of ‘‘ a considerable proportion of the 
population,’’ nor does it lay down any law regarding the allocation 
of money out of State, municipal or other budgets, to the minority 
communities.t 


Tt will appear that no consistent policy has been followed in 
the Minorities Treaties regarding this subject.§ It is difficult to 


* Mark the difference between “ may ** and “ shall "* in legal instruments. As 4 
general rule the former is facultative while the latter 1s mandatory. But im certam cases 
‘*inwy *’ has the force of “ shall."" If, for example, a statute enacts that a HKarlway 
Company ** may *’ open a line, the power conferred is discretionary; for it is intended 
that the donee is competent to consult hi® private interests or convenience. If, on the 
other hand, » statute enacts that a judwiary ** may “ adjudicate upon certain cases, the 
power is mandatory; for it is its duty to secure justice and prevent wrong in public as 
well as private interests. In this clause it seems that “' may " should be read as “‘shall * 
(Maxwoll : Interpretation of Statutes, pp. 212-14.) 

4 Select Constitutions of the World (Irish pub.j, p. 167. 

tArt. 16. 

§ Supra, p. 52, 
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stn a special case of restricted application of edu- 
batoaid eational safeguards was made out for Poland 
and ‘Yugo-Slavia while no such limitation 
was insisted upon in the case of Austria, 
Hungary, and particularly Roumania. Mr. 
| Evans seems to suggest justification for this 
Rie differential treatment accorded to Austria 
and Hungary on the presumption that they were new States seek- 
ing recognition. But as a matter of fact Austria and Hungary 
® are no new States. Further, there is no reason why the whole 
article should apply to the old State of Bulgaria and not to old 
te - Serbia in view of President Wilson's observation to the following 
effect: ‘‘ You cannot in one part of the transactions 
treat Serbia alone and in all the other parts treat the 
Kingdom of the Serbs, Croats and Slovenes as a different 
entity.’ This discriminatory treatment read with the treatment 
accorded to the three ex-enemy countries which have been 
required to recognise these provisions as their fundamental laws* 
appears, as Mr. Evans puts it, ‘‘ to be making an invidious 
ee distinction not easily reconciled with the avowed objects of 
the Minorities Treaties themselves.”' T 


“S PONS Si : 


The difficulties in regard to the subject do not stop there. It 
is well-known that the expression ‘‘ a consi- 
derable proportion of the population *' which 

Expressions FE pitt had been left undefined in all the Minorities 
tion ‘of the popalaticn,” 2reaties subsequently gave rise to a consi- 
. Pha gr one ts ene” derable measure of confusion and _ trouble 
raise difficulties. which have, however, been sought to be 
solved by reference to the special needs and 

- circumstances of each case. The propor- 
tion of population entitled to protection under this head varies 

from State to State. Im Polandt the recognisable minority 


-amounts to 25 per cent, of the pbpulation. In Czecho-Slovakia§ 


ba - * Supra, p. 52. 
+ The British Year Book of International Law, 1923-24, p. 109. 


t A series of language Jaws passed on July 31, 1924, by the Grabeki Government. 
§ The Government reply dater the Mth Ang., 1922 (C. 668, M, 359, 1922.1). 








PROVISIONS OF THE TREATIES 55 


it is twenty-three per cent. while the minimum limit seems to. e 
twenty per cent. which prevails in Hungary.* In no case has — 


a lower proportion than twenty per cent. of the total population 


been accepted as creating a title to protection in such matters. 
But the difficulty in regard to ‘‘ districts and towns *’ has not yet 
been solved and cannot so easily be solved. Their boundaries | 


might be altered by an executive fiat thus rendering legal provisions 
for safeguards null and void for all practical purposes. ‘‘ Towns 
and districts,"’ as Mr. Evans remarks, ‘* are not immutable con- 
cepts.""t Moreover, “‘an equitable share’’ is an elastic expression 
so that it depends upon the executive authorities to decide what is 
equitable share and what is not. Last of all, it would be borne in 
mind that the language safeguard in schools is confined to the 
primary standard only; end here again the Government of each 
State has power under the law to make the study of the national 
language obligatory and that power seems to be mandatory despite 
the use of the term ‘‘ may.’’ It is therefore wrong to suppose 
that the majority and the minorities are treated on terms of perfect 
equality with respect to their respective languages. 


The problem of minorities was one of the most difficult and 
most acute of its kind in Czecho-Slovakia. 
Dericdine cin. Cakcko- There the Government had to deal with a 
Slovakia; Maye cr,  bighly cultured and powerful German 
of the problem: Liberal Minority amounting to 23 per cent. of the 
provisions for minorities : ; ‘ , 
—they are associated total population—a minority who had before 
with the administration. the War been an entirely sovereign people. 
But attempts to solve the problem there have met with a measure 
‘of success, as is pointed out by Professor Gilbert Murray. 
The success is due mainly to the liberal interpretation of the prin- 
ciples of minorities protection and to the generous spirit in which 
those principles have been and are being applied. Ample evidence 
of that spirit is to be found in the policy formulated by TT. G. 


* Hungarian Language Laws pasted in 1923 and 1924 (C.J. Aug. 25). 
4 The British Year Book of International Law, 1023-24, p. 107. 
+ Murray's Int:oduction to Miss Mair's The Protection of Minoritics, 
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Masaryk, late President of the Czecho-Slovak Republic, whose con- 
tribution to the unification of different elements in the population 
has been immense. ‘‘ The rights of race,’’ he observes, ** must 
be safeguarded. Local self-government and proportional repre- 
sentation may, in a democratic State, serve the purpose well. Each 
minority too must have elementary and secondary schools of its 
own.’* Then again, *' as a political entity and a military organi- 
sation our State and its army will use the Czech or Slovak language 
in accordance with the democratic principle that the majority de- 
cides. But while the State must be Czecho-Slovak, its racial 
character cannot be settled by the official language alone.’’ ‘“‘Tt 
is,’ he goes on to add, “‘ in the interests of the racial minorities to 
learn the State language, but it is also in the interest of the majori- 
ty to speak the languages of the minorities, especially that of the 
biggest minority. The teaching of languages in the schools will 
be arranged on this basis.’" Masaryk proceeds further and points 
out that “a proposal was adopted without discussion, as something 
self-evident, thata German Minister should be included in the 
Government."’ ‘* In a democracy,’" he says, ‘‘ it is obviously the 
right of every party to share in the administration of the State as 
soon as it recognises the policy of the State and the State itself. 
Nay, it is its duty to share in it."’ There is, therefore, no doubt 
that in actual administration Czecho-Slovakia has gone far ahead 
of the provisions of the Minorities Treaties. Tn the Treaties 
generally the use of minority languages as a medium of instruction 
was intended for primary schools. Masaryk, however, makes it 
clear that the Czecho-Slovak Treaty clauses are not confined to 
primary schools and it is remarkable and interesting to note that 
three million Germans in Czecho-Slovakia have got a University 
and two technical high schools. Masaryk, as we have already 
shown, accepted the principle of associating representatives of the 
minorities with the Government of the country and as an earnest of 
his intention he gave practica? effect to that principle by in- 
viling representatives of minorities to accept offices in his Cabinet 
at Prague. 


*T, G. Masaryk: The Making of State, pp. 387-300, 
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In this connection the Law of Hungary, which has a chapter 
on Minorities Protection in its Treaty of 
H Peace, is also instructive and important. 
minorities in regard to ‘The new Kingdom of Hungary issued a de- 
ae representation in cree in August, 1919—the decree is not of 

te course embodied in the Treaty—in which it 
laid down certain rules and regulations with 
a view to effective protection of racial, linguistic and religtous 
minorities. Those rules and regulations are large in number and 
deal mostly with what may be called the language safeguards. Of 
peculiar and special importance, however, are Clauses 13 and 15 of 
the decree. In Clause 13 we find that ‘‘citizens of the State belong- ~ 
ing to racial minorities and living in sufficiently considerable com- 
pact masses in the territory of the State may have facilities in the 
State educational establishments of the area where they reside for 
their children to be educated in their native language as far as the 
initial stages of higher education. In the Universities special 
Chairs will be established for the study of the language and litera- 
ture of each racial minority.""* The principle of Czecho-Slovak 
practice in regard to public employments emphasised by Masaryk 
in his book entitled The Making of State is embodied in Article 
15 of the decree which states ‘‘ that°the Government binds itself 
to see that judicial and administrative posts, especially those of 
subprefects are filled, wherever possible, by persons belonging to 
racial minorities and knowing their languages.”’ 


Now, we come to the third head, namely, special clauses 1m- 
posed upon certain particular States for the 

Special clauses to meee Purpose of meeting special needs and cir- 
special needs: the posi. cumstances. The position of the Jews, as 
and Rourmania, we have pointed out in connection with the 
earlier international settlements, caused con- 

siderable anxiety among the great European Powers. The Jews 
had claimed for long a nationalit¢ for themselves and their point of 
view had to be considered at the Conference of Paris in all its bear- 


* Read in this connection Numerous Clausue Law (XXV. 1920). © J... Nas eee 
Cc. 07 M. 62, 1922.T. 
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ings. The question provoked acute differences of opinion among 
the delegates themselves. The English Jews pressed for giving to 
their co-religionists nothing more than the widest possible personal 
liberty and the right to the free exercise of their religious beliefs 
and maintenance of their special customs, usages and traditions.* 
But a party arose which demanded the recognition of the Jewish 
residents or settlers in Poland and other States as a separate poli- 
tical entity, thus seeking to create what is known as imperium in 
imperio. That claim was turned down and M. Clemenceau made 
it clear that ** the clauses of the Treaty do not constitute any re- 
cognition of the Jews as a separate political entity within the 
Polish State.’’ It was, however, decided that if there was to be 
a separate and distinct Jewish nationality, the Jews should be 
given a local habitation and be enabled to establish a State of their 
own in Palestine. Any citizen of such a State should cease to be 
a national of Poland, or, for that matter, of any other State. So 
far as the question of protection immediately confronting the Con- 
ference was concerned, safeguards were provided for the Jews in 
Poland and Roumania. Safeguards were later guaranteed for the 
benefit of the Jews in Greece, Lithuania and Upper Silesia. 
Similar provisions were made for the Moslems in Greece and non- 
Moslems in Turkey. i 


So we find that Article 10 was inserted in the Polish Treaty 
in order to extend necessary protection to the Jews resident in 
Poland. The Article lays down: 


Educational Committees appointed locally by the Jewish com- 
munity in Poland will, subject to the general control of the 
State, provide for the distribution of the proportional share 
of the public funds allocated to Jewish schoola in aceordance 


with Article 9 and for the organisation and management of 
these schools."’ 


Then further, ‘‘ the provisions of Article 9 concerning the use of 
languages in schools shall apply to these schools.’ eS 


* Temperley : A History of the Peace Conference, Vol. V, p. 136, 
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It shows that Article 9 applies to the Jews as much ag to other 


Protection of the Jews 
in Poland: the Jewish 
Committees in ge of 
public funds for Jewish 


schools, 


minorities, being a considerable proportion of 
the entire population, and that they are en- 
titled to use their language in primary schools 
and get a proportionate share of public funds 
as other minorities. The clause not only 
lays down the broad principles but also indi- 


cates the specifie procedure for their application. The public funds 


allocated to them are to be distributed, subject to the general con- 


trol of the State, by local Committees appointed by the Jews and 


‘* Jews shall not be compelled to perform any act which constitutes 
a violation of their sabbath, nor shall they be placed under 
any disability by reason of their refusal to attend courts of law 
or to perform any legal business on their sabbath. This 
provision, however, shall not exempt Jews from such obliga- 
tions as shall be imposed upon all other Polish citizens for 
the necessary purposes of military service, national defence, 
or the preservation of public order. 


‘* Poland declares her intention to refrain from ordering or permitting 
elections, whether general or local, to be held on a Saturday, 
nor will registration for electoral or other purposes be compel- 
led to be performed on a Saturday.’ 


The troubles concerning the Jews in Roumania had not, how- 


The position of the 
Jews in Roumania: the 


new law of nationality 


removes @ long-standing 


grievance. 


ever, been solved since 1878, although the 
provisions of the Treaty of Berlin, so far as 
they related to that country, were intended for 
their protection. t Civil and political equality 
was guaranteed to all persons in Roumania 
and nationals as well as foreigners were 


assured religious toleration. Roumania did not sign the Treaty 


* The educational clause of the Lausanne Treaty (Art. 40) provides that the sums 
allotted by ¢he Government to minority communities shall be paid to qualifed repre- 
gortatives of the establishments concerned. 


{ Supra, p. 23. 


obviously inspiring their confidence.* The Jews are also given | 
ample freedom to observe their sabbath in accordance with their 
immemorial custom. And this freedom is guaranteed in Article 
11 of the Treaty which runs as follows : 
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and therefore the provisions remained a dead letter. The Rouma- 
- nian Naturalisation Law treated the Jewish residents ag aliens in 
violation of the Treaty of Berlin. But the Great Powers [ ailed 
to act in concert and had neither the time nor the inclination to 
enforce the Treaty. In the Minorities Treaty with Roumania, 
therefore, special care has been taken to define her nationality and 
- Articles 3-7 state the law on the subject.* The Jewish commu- 
nity are given special protection under Article 7 by which Roumania 
undertakes to recognise as her nationals tpso facto and without the 
requirement of any formality, the Jews inhabiting any Roumanian 
territory, who do not possess any other nationality. Thus in law 
at any rate the chapter of Roumania’s tyranny over her Jewish 
residents is closed for the time being. The general provisions of 
the Treaty are extended to Bessarabia by the Treaty of October 25, 
1920, which assigned that place to Roumania ; but the special sa‘e- 
guards provided for the Jews in the Treaty are however omitted. 


Article 11 of the Roumanian Treaty is relevant to the point un- 


der discussion inasmuch as thereby Roumania 
The Saxons and ‘ae: 
Czecklars in ‘Transyl- promises to accord to the communities of the 
vania given loca) sutono- | | . ; 
my in scholastic and reli- Saxons and Czecklars in Transylvania local 
ee eer autonomy in regard to scholastic and reli- 
gious matters. That provision is of course subject to the general 
control of the State. . 


The Treaty with Czecho-Slovakia is important in this connec- 
aay aks ssa s Tindbws tion not because it extended protection to any 
nia forms part of Cxecho- particular community but because one of the 

, two chapters, into which the Treaty is broad- 
ly divided, creates a separate administration for the Ruthene 
ternitory. Czecho-Slovakia’s position in that territory is some- 
thing like that of a ‘‘ special kind of mandatory.’’t In 
dealing with it the Conferenee of Paris had a large num- 
ber of alternative issues before it. Would Ruthenia be al- 
lowed to continue as part of the State of Hungary? The answer 


* Temperley : A History of the Peace Conference, pp, 456-57. 
+ The Britith Year Book of International Law, 1923-24, p. 110, 


- 
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was in the negative, for the old and offensive policy of Magyarisa- 
tion had to be put an end to at all costs. Would it be constituted 


into a completely sovereign and independent State? The answer 
was again in the negative in view of the scanty area that could be 
covered and of the general illiteracy of the people and of their racial 
characteristics. Nor was it possible in 1919 when the world had 
no definite idea of the Russian position to bring about a reunion of 
the Ruthene peoples, namely, the Ruthenians and the Ukranians 
who both belonged to the same racial stock. It was, therefore, 
finally decided to hand the Ruthene territory over to Czecho- 
Slovakia, subject to certain clear and definite safeguards, although 


the people of the territory did not speak the Czecho-Slovak 


language. 


The second chapter of the Treaty confers on Ruthenia a con- 
siderable measure of local autonomy not only 

“rg pores hy pena Recent religious, linguistic or racial matters but 
for effective representa: also in subjects relating to the administra- 


ti f R : eS SS 
lal Public Servier and tion. Ruthenia is given the fullest measure 


jee old Caccho-Slovak of self-government compatible with the unity 

of the Czecho-Slovak State.* It is given a 
special legislative body called the Diet with wide delegated powers 
from Czecho-Slovakia. The Governor of the place is to be a nominee 
of the Czecho-Slovak State but shall be held responsible to the 
local Diet.t The appointment of officials of the territory is vested 
in the Czecho-Slovak Staté, but it is stipulated at the same time 
that public offices should be filled up, as far as possible, by the in- 
habitants of Ruthenia.t ‘The in the Legislative Assembly of 
Czecho-Slovakia the territory is given adequate and perhaps effect- 
ive representation. The Deputies are, however, to be elected a- 
cording to the Czecho-Slovak constitution, but they have no right 


. 

* Art. 10. , 

* Art. 1x. The arrangement seems to be anomalona leaving aa it does room fr 
frequent eonflicta between the Diet and the Central authority. Note recent temlencn 
in the practice in the Dominions some of whom have successfully asserted their muht to 
nominate the Governor-General. 

Tt Art. 12. 


e 
A) 
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as] Gland npr Roumania, bind to deal with the pr oblem of 
Mere the Jews, so was Yugo-Slavia, otherwise 
-Yngo-Slavia makes pro. known as the Kingdom of the Serbs, Croats 
nee ite Nabi, and Slovenes, called upon to give protection 
citizens. to its Mahomedan citizens. It is well to re- 

eall that Yugo-Slavia did not accept the 

Minorities Treaty without protest. It pointed out that the an- 
nexation of the territories which had been completed before the 
War did not come within the purview of the Paris Conference. 

“To that the answer was given that the Powers had not recounised 
those accessions of territory and could therefore ignore them. 

So the Conference finally exercised its power to impose the Treaty 

on Yugo-Slavia without listening to its protest. After laying 

. down the general principles of protection and providing specif. c 
safeguards in the matter of medium of instruction in primary 
schools of the minorities and distribution of public funds for 
educational, religious and charitable purposes in certain definite 
districts and towns,f the Treaty; proceeds to give special protec- 

tion to the Mussalmans lchabiting the Kingdom. It lays down: 


‘ The Serb-Croat-Slovene State agrees to grant to the Mussalmans 
in the matter of family law and personal status provisions 
suitable for regulating those matters in accordance with 
Mussalman usage. 

‘The Serb-Croat-Slovene State shall take measures to assure the 
nomination of a Reiss-ul-Ulema, 

"* The Serb-Croat-Slovene State undertakes to ensure protection to the 
mosques, cemeteries and other Mussalman religious establish- 
ments. Full recognition and _ facilities shall be assured to 
Mussalman pious foundations (Wakfs) and religious and charit- 
able establishments, now existing and the Serb-Crout-Slovene 
Government shall not refuse any of the necessary facilities for 
the creation of new religious and charitable establishments 
guaranteed to other private establishments of this nature."’ 


* Art. 13. Note the provisions in the Government of India Act, 1938, relating to 
the representatives of the Indian States in the Federal legislature and their powers 
and the Britieh Indian demand in that behalf, 

. + Supra, p. 02, 
o)- ae 3 Art, 10, 
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Ample provisions for the protection of minorities in Turkey 

| and Greece were made in the Treaty of- 
The Treaty of . 
safeguards the rights of Sevres. They secured all the guarantees 
laid down in the Minorities Treaties, 
additional guarantees for the minorities in 
Asia Minor, retention or restoration of the old ecclesiastical and 
educational privileges extended to minorities under the Islamic 
law and provided for any other guarantees required by circum- 
stances. Elaborate arrangements were also contemplated for the 
restoration of the confiscated property of non-Moslems and invalid- 
ating, on certain conditions, the forced conversion to Islam effected 
after November, 1914. These points were emphasised by Lord 
Curzon in the course of a speech made in the House of Lords on 
the 30th of March, 1922. But that Treaty was not ratified in so 
far as it affected Turkey; and the Treaty of Lausanne had 
to be drawn up and signed.* The Treaty of Serves was 
signed on the 10th August, 1920, and the Treaty of Lausanne 
was signed on the 20th of July, 1923, but the provisions in both 
the Treaties came into force with effect from the 30th of August, 
1924. Safeguards for the Jews in Greece are to be found in 
Article 10 of the Treaty of Sevres,f which lays down: “ [n 
towns and districts where there is resident a considerable propor- 
tion of Greek nationals of the Jewish religion, the Greek Govern- 
ment agrees that these Jews shall not be compelled to perform any 
act which constitutes a violation of their sabbath, and that they 
shall not be placed under any disability by reason of their refusal 
to attend the Court of Law or to perform any legal business on 
their sabbath. This provision shall not exempt Jews from such 
obligations as shall be imposed upon all other Greek nationals for 
the necessary purposes of military service, national defence or the 
preservation of public order.” 

Then by Art. 12 Greece undertakes to accord to the com- 
munities of the Valachs of Pinflus autonomy under her control 
in respect of religious, charitable and scholastic matters. “! 
next article makes it obligatory on the part of the Greek Govern- 


;* 
“ 


* On the 2ith of July, 1925. 
‘This Treaty was signed in accordance with Art. 46 of the Treaty of Neuilly 


of November 27, 119. 








, 
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ment to recognize and maintain the traditional rights and liberties 


enjoyed by | the non-Greek monastic communities of Mount Athos 
which had been laid down under Article 62 of the Treaty of Berlin 
of 1878. 

The ‘protection to Moslems in regard to their family law and 
personal status is accorded by Greece under Article 14. It 
provides : 

‘‘ Greece agrees to take all necessary measures in relation to 
Moslems to enable questions of family law and _ personal 
status to be regulated in accordance with Moslem usage, 

‘* Greece undertakes to afford protection to the mosques, cemeteries 
and other Moslem religious establishments. Full recognition 
and all facilities shall be assured to pious foundations 
(wakfs) and Moslem religious and charitable establishments 
now existing, and Greece shall not refuse to the creation of 
new religious and charitable establishments any of the neces- 
sary facilities guaranteed to other private establishments of 
this nature.”’ 

Under the Treaty of Sevres Greece agreed to consider the 
claims of minorities in regard to the electoral system in so far as 
it applied to the new territories acquired by her since August, 
1914,* and also in regard to the composition of the Municipal 
Council of the town of Adrianople.t But these provisions were 
abrogated inasmuch as the relevant clauses were suppressed by 
virtue of the Protocol signed at Lausanne in July, 1923. 

It shall be noted that France and Great Britain renounced, 
under the Treaty, as far as they were concerned, the special rights 
of supervision and control in relation to Greece and the Tonian 
Islands which they had undertaken under the Treaty of London, 
1863, the Treaty of London, 1864, and similar rights conferred 
upon them by the London Protocol of 1830, to ensure the protec- 
tion of minorities. 

The Treaty of Lausanne adopts the general clauses of the 
aber y Vers ee ee European Menorities Treaties together with 
eanne Turkey andertakes % few special clauses to meet the peculiar 
Neen M08Meslera circumstances of the country. The third 

clause of Article 42 lays down that the 


* Art. 7 (2nd paragraph). * Aet. 15. 
+ Art. 2 of the Lausanne Protocol, 1923, 
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Turkish Government must give full protection to the churches, 
synagogues, cemeteries and other religious establishments of the 
minorities. All facilities and authorisationg shall be granted to 
the pious foundations and to the religious and charitable institu- 
tions of the minorities inhabiting Turkey and the Turkish Govern- 
ment will not refuse, in the formation of new religious and charita- 
ble institutions, any of the necessary facilities which are guaranteed 
to other private institutions of a like nature. In the same article 
we find that the Turkish Government undertakes to adopt “* as 
regards non-Moslem minorities, in so far as concerns their family 
law and personal status, measures permitting the settlement of 
these questions in accordance with the customs of those minori- 
ties."’ It is provided further that these measures will be elaborated 
by Special Commissions composed of representatives of the Turkish 
Government and of representatives of each of the minorities con- 
cerned in equal number. In the case of divergence the Turkish 
Government and the Council of League of Nations will appoint in 
agreement an Umpire chosen from amongst European lawyers. 


The Treaty made it clear* that the rights conferred by provi- 
sions contained therein on non-Moslem minorities of Turkey 
would be similarly conceded by Greece to the Moslem minority 
in her territory. Then, it is stipulatedt that Turkish nationals 
belonging to non-Moslem minorities shall not be compelled to 
perform any act or acts constituting a violation of their faith or 
religious observances, and shall not be placed under disability 
because of their refusal to attend courts of law or perform any 
legal business on the day of their rest. 

With the exception of the Treaty of Sevres and the Treaty 

of Lausanne, we have so long dealt with 
ria “yelp ee the Minorities Treaties which had heen con- 
Tibuanis, Latvis, sv cluded before the League of Nations came 
fall in line by declara~ into existence. At the first meeting of the 
hoa League in December, 1920, the view was 
expressed that all new members admitted to the League should he 
asked to sign similar Treaties. Lord Cecil introduced a mottor 


* Art. 45. 
S$ Art. 43 
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schools while offering facilities for the use, of the minority 
languages.* ‘There is sufficient reason for this departure from the 
normal practice in the Succession States. The Islands constitutes 
‘an autonomous unit and naturally any Finnish interference with 
the exercise of its linguistic rights might have been viewed with 
considerable suspicion. 

The Islands extended under Article 4 Provincial and Com- 
munal franchise to all persons domiciled there; the Award stipulat- 
ed that the franchise might be acquired by unmmigrants on the 
completion of five years’ legal domicile and not otherwise, 
thereby removing the possibility of Islanders being ever 
swamped by non-resident settlers from Finland. Domicile 
in Finland does not mean domicile in the Islands. Great 
Britain which has evolved Dominion autonomy and is pledged to 
the policy of politica! relaxation in different parts of the Empire 
would do well to bear in mind this provision when she demands 
the rights of citizenship for her nationals throughout the Empire. 
Then again, the Islanders (Article 3) were given the right of pre- 
emption in cases where landed property was offered for sale to out- 
siders. ‘The same right of pre-emption was extended to the Provin- 
cial Council or the Commune in which the real estate was situate. 
Further, the appointment of the Governor of the Islands was not 
at the absolute disposal of the Government of Finland; it was 
arranged that the appointment would be made by the head of the 
Finnish Government in consultation with the President of the 
Aaland Landstig.t The law of autonomy (Article 21) gave the 
Islands special powers of raising taxes in addition to the general 
State tax, under the contro] of the Finnish Government. The 
provision, it was pointed out, was meaningless in view of the 
extremely heavy scale of State tax. The Award has sought to 
solve the difficulty by laying down that fifty per cent. of the tax 
raised in the Islands (Article 6) would be allocated to the Govern- 
ment of the Islands. The Award, by the way, may bé of some use 


* Cf. Art. VY of the Polish Treaty, Art. 10 of the Rourmanian Treaty, Art. 9 of the 
Yuyo-Slavian Treaty, Art. 9 of the Cxecho-Slovakian Treaty and Art. 0 of the Greek 
Treaty, 

4+ Article &. 
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to those who in India are engaged in discovering a scientific and 


equitable formula for the distribution of financial resources between 


the Federal Government and the Provinces under the new consti- 
tution. 

Lithuania, Latvia, and Esthonia were admitted to the League 
in 1921. On admission each of them signed a declaration stating 
that it would take the League Council into its confidence in regard 
to the protection of minorities. Lithuania promptly carried out 
the promise by making a declaration in May, 1922, accepting the 
principles laid down in the Minorities Treaties. - 

It may be recalled in this connection that the Assembly of 
the League of Nations adopted the following resolution on. 
December 15, 1920: 


‘In the event of Albania, Baltic and Caucasian States being 
admitted to the League, the Assembly requests that they 
should take the necessary measures to enforce the principles 
of Minorities Treaties,*and that they should arrange with the 
Council the details required to carry this object into eifect.” 


Before the admission, on September 22nd, 1921, of Lithuania, 
to the League of Nations, her representative signed a declaration 
on September 14, 1921, in accordance with which the Lithuanian 
Government accepted the recommendation made by the League 
Assembly on December 15, 1920, which has been referred to above. 
Lithuania’s declaration before the Council of the League, 
dated the 12th of May, 1922, was therefore made in 
accordance with her previous declaration and the terms of the 
Assembly resolution of the 15th of December, 1920. The declara- 
tion is divided into nine articles, all of which save 7 and 8 deal with 
general provisions for the protection of minorities being identical 
in language and intent generally with the corresponding safeguards 
embodied in different Minorities Treaties. Articles 7 and & 
, . contain specific provisions for the Jewish 
The text of the Tithe Minorities resident in Lithuania. Article 7 
implications in law. lays down that the Education Committees 
appointed locally by the Jewish communities of Lithuania will, 
subject to the veneral eontrol of the State, provide for the atloca- 
tion of a proportional share of public funds to the Jewish 
schools in accordance with Article 6, and for the organisation and 
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management of those schools. The provisions of Article 6 con- 
cerning the use of languages in schools shal! apply to those’ schools. 
The Jews are therefore entitled to demand in towns and districts, 
in which they constitute a considerable proportion of the citizens, 
that adequate facilities should be given ensuring that in the 
primary schools instruction shall be given to their children through 
the medium of their own language. Here as in almost all other 
Minorities Treaties the State concerned reserves to itself the nght 
of making the teaching of the State language obligatory in the said 
schools. Article 8 provides that the Jews shall not be compelled to 
perform any act which constitutes a violation of their sabbath, nor 
shall they be placed under any disability by reason of their refusal 
to attend Courts of law or to perform any legal business on their 
sabbath. This provision shall not exempt them from such obliga- 
tions as shall be imposed upon all other Lithuanian citizens for 
the necessary purposes of military service, national defence or the 
preservation of public order. Lithuania further declares her 
intention not to order or permit elections, whether general or local, 
to be held on a Saturday; nor on that day will registration for 
electoral or other purposes be compelled to be performed. 

At a meeting of the Council of the League of Nations held on 
December 11, 1923, M. Galvanauskas submitted a note on 
behalf of the Lithuanian Government. In that note the Seimas 
expressed the opinion that the Lithuanian Government's declara- 
tion did not fall, under the terms of Article 30* of the Lithuanian 
Constitution, within the category of those international acts 
which in law required ratification, and that the Lithuanian 
Government alone was qualified to bind the action of Lithuania 
within the limits fixed by the declaration. It was also made clear 
in the Report that the Lithuanian Government took the occasion 
to renew before the Couneil of the League its undertaking strictly 
to conform to the terms of the declaration of the 12th of May, 
1922. The Council of the Leagué accepted on M. De Souza- 

“Art, XX. “ Seimas ratify the following State Treaties concluded by tho 
Government; Peace Treaties, Treaties concerning the sequiring, relinquishing or ceding of 
State territory, commercial Treaties with other States, foreign loans, Treaties entirely 
or partially abrogating or modifying existing legislation, Treaties imposing obligations 


upon Lithuanian citizens, Treaties involving monopoly rights, direct or indirect, or rights 
of expropriation.”’ 
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Danta’s motion the undertaking given by the representative of the 
Lithuanian Government, and the question was settled. 
But there was no plain sailing, so far as Latvia and Esthonia 


were concerned. The principal arguments 
Latvian stands against of su 


international guarantees: PUt forward by Latvia against international 
an angertending jurrel guarantees of the kind imposed on other 


ratement before the States were three. It pointed out, in the 

first place, that no State already recognised 
eould be bound down by the Treaties. In the second place, it was 
urged that the Minorities Treaties were no part of international 
Jaw as defined and understood and that Latvia could not be sub- 
jected to those Treaties unless all the members of the League 
accepted them. Lastly, it held that the protection of minorities 


“went beyond the rights assigned to the League by the 
Covenant.’’* 


The objections, however, did not stand and in July, 1923, an 
understanding was arrived at under which the Latvian Minister at 
Rome made a statement before the Council accepting the broad 
principles of the Minorities Treaties. In the course of his «peech 
M. Walters said : Tf 


** Considering that the regulation of the question of minorities in 
Latvia must take into account the constitution and sovereign 
rights of the Latvian State, as well as the social necessities 
and in view of the fact, that Latvia has of its own free will 
taken adequate measures to protect its minorities, and further 
in view of the fact that different aspects of the question of 
the protection of minorities in Latvia are still being examined 
by the Latvian Government, I have the honour to propose 
that the negotiations between the Latvian Government anid 
the Council of the League of Nations should now be termin- 
ated. The Council will nevertheless have the right to take 
up the question anew and to reopen the negotiations if the 
situation of the minorities in Latvia does not appear to it to 
correspond to the genefal principles laid down in the various 
so-called Minorities Treaties. The Latvian Government can 
on its side also demand that negotiations should be re- 


ak opened, 


* Misa Mair: The Protection of Minorities, p. 55 
+ Doc, A. 22, 1923, I, 
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**T further propose that these petitions which may from this date 
be addressed to the League of Nations concerning the situa- 
tion of persons belonging to racial, linguistic or religious 
minorities in Latvia be transmitted to the Latvian Govern- 
ment for its observations. It is obvious that the Secretariat 
of the League of Nations will be careful to put aside those 
petitions which come from anonymous or unauthenticated 
sources, or which are couched in violent language. Petitions 
which are recognised as being admissible together with such 
observations as the Latvian Government may desire to present 
will be communicated for information by the Secretary-Genera! 
to the Members of the Council. 

“The Latvian Government accepts in principle from this date the 
obligation to furnish the Council with any information which 
it may desire, should one of its members bring before it any 
question relating to the situation of persong belonging to 
racial, linguistic or religious minorities in Latvia. 

“ In case of a difference of opinion on questions of law or of fact 
concerning the present declaration the Latvian Government 
reserves the right to ask that the difference of opinion be 
referred to the Permanent Court of International Justice for 
an advisory opinion. It should be clearly understood that 
the Council will also have the right to ask for the question 
to be referred to the Court."’ 

» & di 7 
In view of the fact that M. Walters made the proposals as 
embodied in his declaration subject to the consideration and final 
approval of the Government he represented at the Council of the 


League of Nations, the latter adopted the following resolution : 


“ The Council of the League of Nations takes note of the declaration 
made by the representative of Latvia and is ready to accept 
the proposals contained therein, provided that the Tatvian 
Government informs it before the next session of the Council 
that it approves the declaration of its representative, 

“The Secretary-General shall communicate this decision to the 
Assembly of the League of Nations for its information,"’ 

erm |! 

In the telegram, dated the 28th of Tuly, 1923, the Latvian 
Government declared that it accorded its entire approval to the 
statement made by its representative on July 7 of the same year. 
This brought to a close the controversy between the League and 
Latvia with regard to the proposal for providing minorities safe- 


_ +. ...15 
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guards in Latvia under the auspices of the League of Nations. It 
may be noted that the Latvian Minister's declaration not only 
contains in general terms guarantees in regard to the protection. 
of minorities but also indicates the manner and extent of League 
supervision and control. That is perhaps due to the fact that 
already, apart from the provisions in the Minorities Treaties, the 
League had established by resolutions the procedure of its super- 
vision and control. 

It is necessary to note here that Latvia had already done 
much to give protection to its minorities. The constitution of 
November, 1918, for example, gave the country universal suffrage 
with proportional representation and voting by secret ballot. 
The right of association was assured by Kerensky to all Latvian 
citizens irrespective of their language and _ religion. Provision 
was made for the imparting of primary education through the 
medium of the mother-tongue of the children and for representa- 
tion of minorities on the local Educational Committees in places 
where there were minority schools. 

The Esthonian Government claimed that their constitution 
fa ie oe pe. eself contained more than adequate provi- 
thonia gives protection sions for the protection of minorities. They 
to minorities in respect = 
of languages and reli- Were, therefore, not prepared to acquiesce 
provides ene se) ay intervention by the League. In this 

1 bodies. connection reference may be made to the 
constitution of the Esthonian Republic adopted by the Constituent 
Assembly on the 15th of June, 1920. The Constitution lavs down 
that all citizens of the Republic are equal before the law.* It 
guarantees personal liberty to them and further provides that no 
person shall be prosecuted except in accordance with the procedure 
prescribed by law.t It gives to the citizens complete freedom of 

__ religion and conscience who cannot be forced to perform: any irreli- 
he gious act or to become members of any religious association or to 
h pay for its maintenance.{ It provides however that religious be- 


r * Art. 6. 
me . &. Pa 

ie we, i yt ll. Compare the provisions in the Government of India Act, 1955, relating 

we oi to the Ecclesiastical Department under which not only is that Department reserved bat 
r ‘. * 
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lief may not be pleaded “‘ in justification of the non-fulfilment 
of civic duties."" It guarantees to all racial minorities 
that instruction in primary schools is to be imparted through the 
medium of the mother-tongue of the children at State expense. 
Racial minorities have the right to establish autonomous institu- 
tions for the preservation and development of their national culture 
and to maintain special organisations for their welfare. But the 
exercise of that right must not be incompatible with the interests 
of the State.t The saving clause ‘‘ the interests of the State ”’ 

ay be used by the executive authorities not well-disposed towards 
the national minorities to nullify for all practical purposes the 
protection guaranteed in the constitution, a point which cannot 
be overlooked in view of recent developments in dictatorship 
in Europe. It lays down that in districts where the majority 
of the population is not Esthonian the self-governing institutions 
may use in their administration of public activities the language 
of the racial minority who predominates in the areas concerned. 
Every citizen has, however, the right to use the language of the 
State in his dealings with the local authorities. Further, the local 
self-governing bodies using the language of a racial minority are 
required to make use of the national language in their communi- 
cations with the Government and local bodies which do _ not 
speak the language of the same racial minority.§ Citizens of 
German, Russian or Swedish speech have the right to address the 
Government in their own languages. The use of those languages 
in courts of law and in dealings with local bodies is to be regulated 
by special laws.|| Then the Esthonian Code of criminal law 


treats inducement or persuasion brought to bear upon any person 
to forego his minority rights as a penal offence. 


the Chrictian religious establishments are made a ebarge on the Federal revenues. Theso 
however intraluce no new principle or policy ; athe | 


Company for spiritual miniat § systern ig @ legacy from tho Rast Indie 
; ) at ministrationa at State erne eo sas 
Geo. 5, Ch. 42, as. 11 and 960. rpense to troops and civilians, 25 and 26 


* Art. 12. 
* Art, Qi. 


TArt. 29. 
6 Art. 23. 
h Art. 45 (a). 
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The second argument raised by Esthonia against League 
intervention was that the minority rights 
| forming part of the constitution could not 
and states reasons: aon be rendered liable to supervision by the 
reached _and it makes a Powers without infringing the internal 

sovereignty of the Esthonian State. The 
answer was that the special articles dealing with the protection 
of minorities could be incorporated in a separate document thus 


Eathonia refuses to accept 
the 


leaving the constitution in no way affected, The third argument 


put forward was that the problem of protection was not very impor- 
tant in Esthonia inasmuch as its minorities were rather too small. 
It was suggested inter alia that if any modifications were proposed 
to be made seeking to infringe the rights of the minorities 
guaranteed in the constitution, it would then be for the League 
Council to intervene. It was pointed out in reply on behalf of the 
League that the proposal would give the Council no legal title to 
intervene as there was no Treaty to justify such intervention 
and would give rise to an anomalous pesition. Again the proposal, 
if accepted, would give the Council no right to intervene except 
when modifications of the constitution were under contemplation 
or effected. The Council, it was stated, would be powerless if the 
provisions in the Constitution were ignored by the Government. 
Thus in Esthonia’s case also the objections failed. And in 
September 1923, at the meeting of the League Council, a resolu- 
tion was adopted to which Esthonia agreed and which was followed 
up by a declaration on its behalf.* The resolution and the declara- 
tion cover all the points and principles embodied in Latvia's 
declaration accepted by the League. 
The resolution reads as follows: - 
I. “‘ The Council of the League of Nations notes the information 
on the status of racial, linguistic and religious minorities 10 
Fsthonia, which has been furnished by the Esthonian repre- 
sentative in his Report “of August 28, 1923, in accordance with 
which the protection of minorities in Esthonim is at present 
guaranteed under the Esthonian constitution in a manner which 
conforms to the general principles governing the protection 
of minorities. 
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ae jo _ “*For this purpose the Council may request the Esthonian Government 
ig Sa to supply it with the information which it may require on any 
- kee question regarding the conditions of persons belonging to 
racial, linguistic or religious minorities which may be submitted 

to it by one of its members. 
111. ‘* In the event of any difference of opinion on questions of law 
or of fact in regard to this resolution, such difference of 
opinion may be referred to the Permanent Court of Inter- 


national Justice for an advisory opinion.” 
On this resolution M. Pusta representing the Government of 
Esthonia at the Council of the League of Nations made the 
following declaration : 


‘‘T have the honour, on behalf of my Government, to accept the 
text of the resolution, submitted to the Council regarding the 
protection of minorities in Esthonia."’ 


~~ 


It is understood that the Council will not ask the Esthonian 
Government for information regarding the conditions of persons 
belonging to racial, linguistic or religious minorities, unless the 
question has been submitted to the Council by one of its members. 

Furthermore, the Esthonian Government desires to make 
it clear that any information forwarded to the League of Nations 
must, in the first instance, be communicated to it by the Secre- 
tariat, except in the case of any communication couched in violent 
terms or emanating from an anonymous or unauthenticated source, 
especially if there is reason to suppose that these communications 
come from a country other than Esthonia, which must simply be 
disregarded by the Secretariat. 

Only those communications which are recognised as accept- 
able, together with any observations which the Esthonian 
Government might consider it desirable to make thereon, would 
be forwarded for information to the members of the Council. 
Care was taken to emphasise that : | 

“In addition, it must be clearly understood that this declaration 
forms, together with the resolutions submitted to the Council, 
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an indivisible whole which must not, however, be regarded ag 
constituting a Minorities Treaty."’ 
‘On the motion of M. De-Rio-Branco the Council took note 
of the declaration and accepted the proposals contained therein. 
In this case also as in that of Latvia the procedure of League 
supervision and control was indicated as also the considerations 
which should determine the admissibility of petitions submitted 
to the League in regard to the protection of minorities.* The 
main argument put forward by Temperley seeking to justify the 
exclusion of Western European countries from the purview of the 
League in respect of the protection of minorities was that those 
countries had already developed the principles of constitutional 
government and as such required no League safeguards for the 
purpose. It will be seen that the first paragraph of the League 
resolution makes a clear admission that the Council of the League 
is not only aware of the provisions for minorities protection 
embodied in the Esthonian constitution but also recognises the 
fact that those provisions conform to the general principles 
governing the protection of minorities. If, therefore, Temperley’s 
argument is accepted, the League should have no justification for 
interfering with the internal arrangements of a sovereign State. 
The fact, however, is that the League was inspired by considera- 
tions other than those pointed out by Temperley. Now, as regards 
the last part of M. Pusta’s declaration, we cannot appreciate the 
difference it seeks to make out between the declaration and a 
Minorities Treaty. Generally, the provisions in both are practi- 
cally similar. Their implications are identical and the incidence 
from the legal or constitutional standpoint is the same. The 
fact that Esthonia is bound by a declaration and not by a Treaty 
does not absolve her from liabilities and responsibilities incidental 
to the Minorities Guarantee Treaties. pnt $i 
The arrangements 1n regard to the protection of minorities 
in Upper Silesia, in the Free City of Danzig and in the: Free Port 
of Memel, were not effected by means ol Minorities prenties or 
by Declarations but by means of what 1s called Convention 


* The Minorities Troaties do not mention  petitians Only the German Polieh 
r Silesia contains provisions regarding them. See Por! 1iT, 


Convention relating to Uppe 
Division IIT, of the Convention. 











According to the Versailles Treaty Upper Silesia was to be divided 
between Germany and Poland in consonance with the desire of 
the majority of the population expressed through a general plebi- 
scite. A special difficulty was encountered in attempting to carry 
out the provisions of the Treaty in that regard. Upper Silesia 
contains an industrial district composed of three principal towns 
and mainly inhabited by Germans and a country-side in which 
the inhabitants are principally Polish. Any partition would 
therefore leave the German towns isolated in the middle of the 
territory and an ad hoc scheme of partition therefore was consider- 
ed impracticable. Besides, the territory was economically a unit 
and it was not at the same time possible to assign it either to 
Germany or to Poland without violating the principles of  self- 
determination enunciated by President Wilson and sought to be 
enforced at the Conference of Paris. In the circumstances, a 
plebiscite was considered inevitable, for it was thought that Such 
a step would give less cause for dissatisfaction. The Supreme 
Council, however, failed to agree as to the manner in which the 
plebiscite was to be taken. The Council, therefore, ‘*‘ accom- 
| % panied its recommendation as to the actual 
anny Silesia by si boundary to be adopted with a suggestion 
Lonnan-Folish = Conven- that during a transitional period of fifteen 
years the economic relations of the two parts 
of the district and the treatment of minorities should be regulated 
by a special Convention between Germany and Poland.''* 

The Conference of Ambassadors decidedt on October 20, 1921, 
that the Treaty with regard to the protection of minorities con- 
bed yains, ios oat ae ene 

o, | pplicable to those 
parts of Upper Silesia definitely recognised as part of Poland; 
that the principles of equity and maintenance of the economic life 
of Upper Silesia demand that the German Government should be 
bound to accept, at least for the “transitional period of 15 
dating from the definitive allocation of the terri 
corresponding to Articles 1-12 of the Polish 
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years 
tory, stipulations 
Treaty as regards 


“Mies Mair: The Protection of Minorition, p. 58. 
t C, L., 1927, I Annexe, pp, 65-87, 
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those parts of Upper Silesia definitely recognised ag part of 
Germany, and that the provisions of the agreement to be concluded 
between the German and Polish Governments in order to put into 
force the above-mentioned principles, constitute obligations of 
international concern for Germany and Poland and shall be placed 
under the guarantee of the League of Nations in the same way 
as the provisions of the Polish Treaty. . 

Then the contracting parties, viz., Germany and Poland, 
agreed to sign a convention for the protection of minorities in both 
the German and Polish parts of Upper Silesia. The Convention 
is the most comprehensive document on the subject of minorities 
protection consisting as it does of about 100 articles. It is 
classified into three divisions. The first division contains provi- 
sions corresponding to those made in the Polish Treaty as has heen 
pointed out in a preceding table.* The second division analyses in 
detail the provisions made for the linguistic, religious and racial 
protection of minorities. This division again is subdivided 
into five chapters. The first chapter deals with general provisions 
(Arts. 73-74). The second chapter deals with civil and political 
rights (Arts. 75-83). In the third chapter are enumerated sate- 
guards with regard to religion (Articles 64-96). The fourth 
chapter is devoted to the enumeration of educational safeguards 
(Arts. 97-130). Detailed provisions are made in this chapter for 
(1) Private Education, (IT) Public Elementary Edueation, (ITT) 
Vocational Training and Extension Classes, (ITV) Secondary and 
Higher Education and (V) General Provisions. The fif th chapter 
deals with safeguards in regard to the official language of adminis- 
tration and the language employed in legal proceedings. The 
third division enumerates provisions dealing with the right of 
_ petition and methods of appeal. 3 

Of peculiar importance is Article 64 of the Convention under 
which the German Government qecepts for the transitional period 


eat 15 years the Minority provisions as being applicable tn the 
7 German portion of the plebiscite territory while the obligation 
ty imposed upon Poland in this regard in so far as the Polish part of 





- Upper Silesia is concerned 1s of a permanent character. ‘This 


* Supra, pp. 46-47. 
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differential treatment as between Germany and Poland it is 
extremely difficult to justify. If Germany could be depended 
upon, on the expiry of 15 years, as stipulated in the Convention, 
to behave with regard to the protection of her minorites, 
why not Poland? The only consideration which seems to have 
influenced the Conference of Ambassadors in according preferential 
treatment to Germany appears to us to be that the Allied and 
Associated Powers hesitated for obvious reasons to treat on terms 
of equality such an old and powerful State as Germany and a newly 
created State as Poland. Another reason was that the Allied and 
Associated Powers thought it necessary to placate Germany, 
especially in view of the fact that extensive German territories 
had already been taken from her and given over to Poland. 
These are the considerations also which had moved the Conference 
at Paris in excluding Germany from the purview of the League 
altogether. As it is, this discriminatory treatment seems to have 
given cause for offence to Poland and led to many troubles 
in the plebiscite territory—a subject which is discussed in some 
detail in Chapter VI. 

The Convention deals with the Fundamental rights, the 
acquisition of nationality, religious rites 
and observances, private education and public 
elementary education, the use of minority 
languages and, lastly, the right of petition and method and proce- 
dure of appeal. It is laid down that all German and Polish natives 
shall be equal before the law and shall enjoy the same civil and 
political rights without distinction as to race, language or religion.* 
Legislative and administrative provisions shall not establish any 
differential treatment of nationals belonging to a minority. Nor 
shall they be so interpreted as to give an opportunity to the 
Government to discriminate against any such persons. Nationals 
belonging to minorities shall not. be placed at a disadvantage in 
the matter of free exercise of franchise, notably in the case of a 
referendum, and of eligibility for election to representative 
Assemblies of the State as well as for election to other public 
bodies.t The Convention guarantees equality of status and treat- 


Minorities Treaties § are 
followed practically in all 
their details. 


* Art. 75. + Ant. 76. 
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ment to all nationals regarding admission to public employments.” 
Minorities are given the right to form associations and create 
foundations.t They have the same rights as other nationals as 
regards the exercise of agricultural, commercial or industrial 
callings or any other calling.{ They shall be subject only to those 
restrictions which are or may be applicable to other nationals. This 
article constitutes a clear and definite safeguard against commercial 
or economic discrimination as between a citizen and a citizen—a 
principle of public law which has in India given rise to a heated. 
contreversy between Indians and European British subjects. 
They enjoy the right to establish, manage and control at their own 
expense charitable, religious or social institutions.§ Full and 
complete protection of life and property is assured to all the inhabi- 
tants of the district without distinction of party, nationality, 
language, race or religion.|| They are entitled to the free exer- 
cise, whether in public or private, of any creed, religion or belief, 
the practices of which are not inconsistent with public order.4 
They are free to employ the language of their own choice in all 
affairs of the internal administration of religious institutions. ** 
With regard to private education, minorities are entitled to 
establish, manage and control at their own expense private schools 
and private edueational establishments.tt The official language 
cannot be imposed as the medium of instruction in such private 
primary schools.}¢ Regarding public elementary education, 
provisions made are more detailed and specific. The needs of 
‘minorities in respect of public elementary education are sought to 
be met through the following educational institutions : 


(a) Elementary schools employing the minority language 
as the language of instruction—i.e., minority schools; 


= 9 (b) Elementary classes employing the minority language as 


the language of instrpction, established in the cele- 
mentary schools employing the official language— 
i.c., minority classes; 


“@ Art. 77. + Art. 78. 2 Art. 80. § Art. Al. 
fl Art. as. @Art. §5. ** Art, 86. ft Art. &, tT? Art. D9. 
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-__ (e) Minority courses including (1) Teaching of the minority 


language (Minority Ianguage courses); (2) Religious 


_—s« teachings in the minority language (Minority reli- 
: gious courses). 


The authorities, for instance, are bound to establish a minori- 
ty school in any place where an application 
Educational safegaards. to that effect is made supported by persons 
{sr legally responsible for the education of forty 
children of a linguistic minority. If forty of these children be- 
long to the same religion, the State must give them, on applica- 
tion. a denominational school. If, however, for grave and suffi- 
cient reasons, such schools are not established, minority classes for 
teaching the language and religion of minorities must be pro- 
vided for.* Minority language classes are to be established pro- 
vided an application is made for same supported by persons legally 
responsible for at least eighteen pupils. The number is reduced 
to twelve in the case of minorities religious classes.— Almost 
identical provisions are made for secondary and higher public edu- 
eation (Art. 117). Minorities schools are assured of a share, 
proportionate to the number of their pupils, of the funds allocated 
out of the budgets, for the ordinary maintenance of elementary 
schools, apart from general administrative expenses and grants-in- 
aid.t Provision is made for adequate representation of minori- 
ties on the School Committees, and for the establishment of 
secondary and higher schools for minorities under certain 
conditions. It is laid down that where State secondary schools 
exist the Government must provide similar schools for linguistic 
or religious minorities upon the demand made by guardiang of at 
least three hundred children. With a view to ensuring a sufficient 
supply of teachers for the educational institutions of linguistic 
minorities, the contracting parties have adopted the following 
measures : 


1. As a general rule, only teachers belonging to the minority and 


perfectly acquainted with its language, shall be appointed to 
minority schools. Language courses shall Ge established for 


* Art, 106. { Art. 207. + Art, 110, 
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teachers appointed or ubout to be appointed to minority schools . 
who are not sufficiently acquainted with the minority 
language. 


2. A sufficient number of institutions shall be established, in con- 
formity with the legislation of the State concerned, for the 

Keneral training of future teachers, in which the language of 

‘ instruction shall be minority language. | 





3. The diplomas required of a teacher for appointment to a public 

elementary school of one of the contracting States shall be 
" sufficient to qualify him to act as teacher of the minority in 
the portion of the plebiscite territory belonging to the other 
State. The acquisition of that State's nationality may never- 
theless be required. (Art. 113).* 


Articles 70 and 71 deal with provisions for the protection of 
Jews in either part of Upper Silesia. 

Special provisions for Kiducation Committees appointed locally by 
the Jewish communities are to provide for the 

distribution of the proportional share of public funds allocated to 
Jewish schools in accordance with Article 69, and for the organi- 
sation and management of those schools. Provisions in 
Article 69 concerning the use of languages in schools shall apply 
to those schools. It is further laid down that Jews shall not be 
compelled to perform any act which constitutes a violation of their 
sabbath, nor shall they be placed under any disability by reason 
of their refusal to attend courts of law or to perform any legal 
business on their sabbath. This, however, shall not exempt -lews 
from such obligations as shall be imposed upon all other citizens 
for the necessary purposes of military service, national defence, or 
preservation of public order. Both Germany and Poland de- 
elared their intention to refrain from ordering or permitting elec- 
tions, whether general or local, to be held on a Saturday, nor will 
*1In educational mattera the German-Polish Convention, it is thns clear, goes very 

much beyond the terms and provisions of the other European Minorities Treaties, although 


in Hungary, according to the lawe passed in 1923-24, some attempt has been made to 


follow the German-Polish precedent. Kt is provided that minorities echools are to be 
= 1 in districts where either the majority of the populdtion belongs to a linguistic 


minority or where there are at least fifty children speaking the minority language. 
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registration for electoral or other purposes be panpellied to be 
performed on a Saturday. 


Ample consideration is shown to the languages of minori- 


ties in their individual economic relations and in their collective 


relations. No restriction is imposed on the use of minority languages 
in the Press and in publications and at public or pri- 
vate meetings.* In verbal relations with the civil authorities of 
the plebiscite territory, all persons are entitled to use either the 
German or the Polish language.t Petitions addressed to the 
civil authorities may be drawn up either in German or Polish. 
Replies by those authorities and all official communications are 


to be made in the official language. A translation in the minority 


language is, however, required to be attached to the replies and 
official communications (Articles 136, 139). Subject to the regu- 
lations concerning the use of the official language and in particu- 
lar, the language in which minutes, motions, etc., must be drawn 
up, nationals belonging to minorities may speak in their own 
language in the Kreistag, in the Sejmik Powiatotvy, and in the 
municipal and communal Councils of the territory. The same 
shall apply to the sejm of the Voivodship of Silesia and the Pro- 
vinziallandtag of Upper Silesia for four years from the date 
of transfer of sovereignty. (Article 138). 


In the ordinary courts of the territory any citizen is entitled 

to use verbally or in writing either the Ger- 

Linguistic Safeguards, man language or the Polish language instead 
of the official language. In the case o 

necessity, that part of the court proceedings which is not conducted 

in the official language is translated by the President of the court or 
by one of its members or by an interpreter appointed by the court. 
he court is to decide whether it is advisable to insert in the 
records or as an annex statements or evidence produced in a 

minority language or to attach to the records a translation certified 
by the interpreter. But no minbrity is entitled to insist that an 
annexed record should be drawn up in its language (Article 140), 
The Minister of Justice may decree that complaints, petitions, or 


* Art. 134, + Art. 185, 
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_ other declarations of the party drawn up in a minority language 
ancl officially notified ex-officio must be accompanied by the num- 


ber of copies necessary for such notification (Art. 141). The offi- 
cial notification of complaints or other documents, relating to a 
case drawn up in the minority language, shall only be valid if it is 


made in the other State or in the plebiscite territory. If the noti- 


fication in the minority language is without effect and if official 


notification is made ex-officio, a translation of the complaint or 
document in question must be arranged for by the court and for- 
warded for purposes of notification. A copy of the original must 
_ be attached and the notification of the translation must in this case 


have the same effect as a valid notification of the document transla- 
ted (Article 146). Without prejudice to the provisions of Article 
146 applications for entries in the land register or other registers 
kept by the courts, as well as declarations of consent 
relating to them must, if they are drawn up in the minority 
language, be accompanied by a translation by a sworn interpreter, 
whose text shall be taken as authentic in case of divergence (Article 
143). In the ordinary courts of the territory the Polish language 
may, if they deem necessary, be employed in the debates in the 
German part and the German language in the Polish part pro- 
vided that the parties, witnesses and other persons concerned, 
understand it sufficiently. Judgments, however, have to be deli- 
vered in the official language and the records shall be drawn up 
also in that language. A considerable amount of discretion 1s 
given to the courts as regards the questions of using the minority 


.language for the purpose (Art. 144). Article 146 makes it 


clear that the provisions contained in this section of the Conven- 
tion in no way invalidate any regulations which have already been 
issued, or which may hereafter be issued, authorising tn still larger 
measure the use of the Polish language in the German part cr the 
use of the German language in the Polish part. 


The articles in the Convertion relating to the use of the 


‘minority languages in legal proceedings and in deliberative assem- 


plies will not appear strange to those who are acquainted with 
the conditions prevalent in different parts of India. In this 
country, as is pointed out in Chapter XVI, «a good deal ol 


i Jatitude is given to minorities for the use of their vernaculars in 
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the: proceedin s of the courts, particularly of the lower grade and 

in the Provincial Legislative Councils.* 

re ae _ The Greco-Bulgarian Convention which came into force with 
‘effect from August 9, 1920, and the Greco-Turkish Convention 
which was signed at Lausanne on January 30, 1923, raise issues 
different from those dealt with in the Minorities Treaties, Declara- 
tions and other Conventions. These two Conventions contain 
provisions for reciprocal emigration and exchange of populations. 
The Greco-Bulgarian Convention contains sixteen articles and the 
Greco-Turkish Convention contains nineteen articles. They 
not only provide for the exchange of populations under certain con- 


ditions but also for the specific manner in which exchanges ure to 
take place. 


In Article I of the former it is laid down that the High Con- 
tracting Parties recognise the right of those of their nationals who 
belong to racial, religious or linguistic minorities to emigrate freely 
to their respective territories. The Contracting Parties undertake 
to facilitate the exercise of that right and not to place directly or 
indirectly any restriction on the right of emigration, notwith- 
standing laws or regulations to the contrary, which, in this respect, 
shall be considered null and void. The exercise of the right of 
emigration is not to affect the pecuniary right of the emigrants 
such as those that may exist at the time of emigration (Article 2). 
No obstacle is to be placed in the way of the departure of a volun- 

tary emigrant for any reason whatsoever, save 

ae Se pao ig in the case of a final sentence to imprison- ~ 
ior exchange of popula- ment for violation of ordinary law. In the 
case of a sentence which is not yet final, 
or of penal proceedings under ordinary law against an 
emigrant, he shall be handed over to the authorities of 
the country to which he is emigrating for the purpose 
of. his trial (Article 3). The. right of voluntary emigra- 
tion belongs to every person who is over eighteen years of age. 


al 


* It seems that the Indian vernacolara have pot been fairly treated vis-a-eie the 


Englieh Janguage in respect of proceedings in the legislatures, Cf. 25 and 26 Geo. 
Vi Ch. 48, aa, 30 and 86. | 
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A declaration of intention to emigrate on the part of a husband 
shall amount to a declaration by his wife and a similar declaration 
on the part of parents or guardians shall imply a declaration by 
their minor children or wards (Article 4). An emigrant shall lose 
the nationality of the country the moment he quits it and shall ac- 
quire that of the country of destination from the moment of his 
arrival there (Article 5). He is entitled to take with him or to 
have transported his movable property of every kind without any 
export or import duty being levied from him on account of trans- 
fer. Similarly where the right of emigration is exercise:l 
by members of communities (including churches, convents, 
schools, hospitals or foundations of any kind) the Mixed Commis- 
sion, appointed in accordance with the provisions of Article §%, is 
to determine whether and in what circumstances such persons 
shall have the right to take with them the movable property be- 
longing to the communities (Article 6). 

The Mixed Commission is charged with the duty of 
liquidating real property, rural or urban, belonging to 
voluntary emigrants or to the communities referred to above, 
it having full power to have a valuation made of real 
property, and the interested parties being entitled to be heard 
or to be duly summoned to a hearing. The Government of the 
country where the liquidation takes place shall pay to the Mixed 
Commission, under conditions to be fixed by the latter and tor 
transmission to the parties concerned, the value of the real pro- 
perty liquidated, which property shall then belong to the enid 
* Government (Articles 8 and 9). Persons who before the entry 
into force of the present Convention have left the territory of one 
of the contracting States and have already established themselves 
in the territory of the State to which they belong by race, religion 
or language, shall have title to the value of the property left by 
them in the country which they have quitted, the value of — the 
liquidated property being determined by a Mixed Commission 
(Article 12). 


eo. The Mixed Commission shall be composed of one member 


ominated by each of the contracting States and of an equal num- 
ber of members of a diferent nationality, from among whom 
‘also the President shall be chosen. The President shall, 
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moreover, De nominated by the Council of the League 
of Nations. The decisions of the Commission shall be by 


majority, the President having the casting vote. Its func- 
tion is to supervise and facilitate the voluntary emigration contem- 


plated in the Convention, to liquidate the real property of emi- 
grants and to fix the conditions of emigration and liquidation of 
real property. In short, it shall have full power to take measures 
necessary for the execution of the Convention and decide all 
questions to which the Convention may give rise (Articles 8 and 9). 
The expenses of the maintenance and working of the Commission 
and its agencies shall be borne by the Governments concerned in 
proportions to be determined by the Commission (Article 13). 
In the Greco-Turkish Convention, however, provision is made 
Bb, for a compulsory exchange of Turkish nation- 
ase ey the. grad als of the Greek Orthodox religion established 
oie pra ee) an the Turkish territory, and of Greek 
Caen Ty and ‘"State- nationals of the Moslem religion established 
| in the Greek territory. Such persons are not 
entitled to return to live in Turkey or Greece respec- 
tively without the permission of the Turkish Government 
or of the Greek Government respectively (Article 1). The 
Greek inhabitants of Constantinople and the Moslem inhabitants 
of Western Thrace are persons not to be included in the exchange 
(Article 2). Those Greeks or Moslems who have already, and 
since the 18th October, 1912, left the territories, the Greek and 
Turkish inhabitants of which are to be respectively exchanged, 
shall be considered as being included in the exchange (Article 3). 
No obstacle may be placed for any reason whatsoever in the way of 
the departure of a person, as in the case of the Greco-Bulgarian 
Convention, welonging to the populations which are to be 
exchanged. Again, on the Greco-Bulgarian analogy, in the event 
of an emigrant having received a definite Sentence of imprisonment 
or a sentence which is not yet defihitive, or of his being the object 
of Criminal Proceedings, he shall be handed over to the guthoni- 
ties of the country to which he is proceeding, in order that he ie re 
serve the sentence passed on him or be brought to trial (Art 6) 
The emigrants will lose the nationality of the country which they 
are leaving and acquire the nationality of the country of their des- 
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tination on their arrival in the territory of the latter country. The 
Convention, therefore, seems to have provided a safeguard against 
the acquisition of double nationality and the entire extinction of 
nationality on the part of the minorities concerned,—issues 
which have on occasion given trouble to the League and _ ren- 
dered claims of certain minorities to protection of doubtful legal 
validity. It is provided, for example, that such emigrants, as have 
already left one or other of the two countries, viz., Greece and 
Turkey, and have not acquired their nationality, shall acquire that 
nationality which they enjoy on the date of the signature of the 
Convention (Article VIT). 

A: in the case of the Greco-Bulgarian Convention, 
so in the Greco-Turkish Convention, emigrants are en- 
titled to take with them or arrange for the transport of their 
movable property of every kind without being liable for pay- 
ment of any export and import duty. This right 1s likewise con- 
ferred on the members of each community (including the personne! 
of mosques, tekkes, meddresses, churches, convents, schools, 
hospitals, societies, associations and juridical persons or other 
foundations of any nature whatsoever) that leave the territory of 
one of the contracting States under the present Convention. There 
is also provision for the liquidation of the movable property left 
by them, the emigrants in question being given an opportunity to 
be heard on the question of valuation for the liquidated property 
(Article VIII). Immovable property, whether rural or urban, be- 
longing to emigrants or to juridical persons mentioned in Article 
VII, as also the movable property, left by these emigrants or corm- 
munities, are to be liquidated in accordance with the provisions 
laid down in Article XI * (Article TX). 


**' Within one month from the coming into force of the present Convention o 
Mixed Commission shall be set up in Turkey or in Greece, consisting of four members, 
representing each of the High Contracting parties, and of three members chosen by the 
Council of the League of Nations from améng nationals of Powers which did not take 


part in the War of 1914-1915, The Presidency of the Commission shall be exercised in 
turn by each of these three neutral members. : 
- “The Mixed Commission shall have the right to set up, im such places os it may 
appear to them necessary, Sub-Commissiona working under its order. Each euch Sulr-Co: 
fission shall consist of a Turkish member, » Greek member, and a neutral Presidont ta 
be designated by the Mixed Commission. The Mixed Commission shall decide the powers 





- to be delegated to the Sub-Commissions.” 


12 


a 


“and immovable property of the transferred populations, to settle 
the methods to be followed as regards emigration and liquidation 








to carry out the liquidation of the movable 


and in a general way to exercise the power vested in it to take 
measures necessitated by the execution of the Convention and to 
decide all questions to which it may give rise, All disputes relat- 


ing to property, rights and interests which are affected by liquida- 


‘tion shall be settled definitely by the Commission. The decisions 
“of the Mixed Commission must be taken by majority. It is also 
its duty to cause the valuation to be made of the movable and 


immovable property liquidated under the Convention, the interest- 


ed parties being given a hearing on the issues involved. (Articles 
XII and XIII). The total sum due on the basis of the Commis- 


sion’s declaration constitutes a Government debt from the country 
where the liquidation takes place to the Government of the country 
in which the emigrants finally settle down, Emigrants are in 
principle entitled to receive in the country to which they emi- 
grate, as representing the sum due to them, property of a value 
equal to what they have left behind and generally of the same 
nature (Art. XIV), With a view to facilitating emigration, the 
States concerned are under an obligation to place funds at the dis- 
posal of the Mixed Commission under conditions which the*Com- 
mission alone will be competent to lay down. The expenses involy- 
ed in the maintenance and working of the Commission and of the 
Various organisations dependent on it shall be borne by the 
Governments of the countries which are parties to this Convention 
in proportions to be determined by the Commission. All these 
sum up the substance of the provisions contained in the Convention 
both as regards its substantive and procedural parts. 
3 Now, while there may be kttle objection. on principle to 
Bi fea 3/34 2 oy voluntary emigration, the system of compul- 
ple of frarnicy ex. SOTY emigration as provided for in the Greeo- 
& ee Turkish Convention is not absolutely free 
from evils. The State or States” concerned may under 
the Convention force minorities to leave places where they 


oa? 
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might have created large interests. -~It is, moreover, just — 
likely to put the State to which migrations take place in a very 
difficult and unenviable position. As a matter of fact, the emi- 
gration of Greeks involved Turkey in a great economic loss since — 
she was forced to take about one million refugees being about 
one quarter of her entire population. Nor can it be asserted with 
anything like confidence that the policy resulted in a corresponding 
gain to Greece. As Mr, Raymond Leslie Buell observes, ‘* the 
compulsory exchange of minorities not only defies economic laws, 
but it establishes a dangerous precedent which may act as an 
incentive to nationalistic oppression."** The system of compul- 
sory exchange should not be allowed to replace other obligations in 

respect of minorities protection to any considerable extent. It 
cannot be justified except as a last resort for the purpose of meeting 
emergencies and averting international or inter-racial conflicts. 
There is sense in the view taken by Mr. C. A. Macartneyt 
that the principle of exchange of populations is drastic 
and fraught with great dangers. Where the relations between 
majorities and minorities are happy and cordial, exchange ts un- 
necessary and would not be demanded by munorities. Facts 
seem to show again that voluntary exchange does not generally 
take place save under circumstances which, for all practical pur- 
poses, amount to coercion. The problem is one of great difheul- 
ty and complexity and should be sought to be solved only on a full 
and impartial examination of the circumstances of each case and 
the delicate issues involved. 
In the days of the Hanseatic League, Danzig was a Free City, 
prosperous and powerful and had commercial relations with 
* England. It lost its autonomous position and status and became 
part of the Province of Prussia with the growth of the German 
Beiahike. It may be recalled that President Wilson insisted as one 
of his famous Fourteen Points on the recognition of the sovereignty 
of Poland with direct access to the sea. Poland claimed the inelu- 
Bion Of the City of Danzig within her jurisdiction when in accord- 
ance with the provisions of the Versailles Treaty she was made sn 
4% . ii 


> Buell : International HKelations (Revised edition), pp. 201-2 
+ Macartney : National States and National Minorities, pp. 445 40 





access to the sea and at the same time to raise Danzig to the status 
of a Free City under the protection of the League of Nations. It 
was provided that Poland should have the right to free import and 
export by sea of all Polish requirements. 

The Port of Danzig is administered by a Board composed of 
Poles and Danzigers as members, and of a neutral President who 
is a Swiss Colonel appointed by the League of Nations. Its rail- 
ways, customs and foreign affairs are controlled by the Poles. 
The Free City is, however, administered by an Assembly of 
72 members elected on a broad democratic basis. It has deve- 
loped its own law of citizenship, its own coinage, its own Munici- 
pal Law Courts and has other visible symbols of an autonomous 
self-contained State. 

It has a population of about 400,000, of which 90 per cent. 

are German. The Poles and Danzigers have 
Provisions for minorities hardly ever been on friendly terms. Poland’s 
protection in Danzig. ofa p - i 

allegation igs that Danzig has _ consistent- 
ly betrayed reluctance to carry out the agreements to which it is 
aparty. She thinks that she is not the mistress of her own house 
so long as a considerable part of her overseas trade goes through 
Danzig which is outside her control; and on that ostensible eround 
she is engaged in creating a new port in her territory just a few 
miles from Danzig. The Polish claim to Danzig is based not only on 
economic grounds but also on grounds historical as well as politi- 
cal. On the other hand, it is difficult to ignore completely the. 
German point of view which is put forward with equal emphasis. 
To cut out of Germany a part of its territory with its long tradi- 
tion, German culture and national life is an unnecessary jnjus- 
tice since arrangements could bave been made to grant Poland 


facilities for a port which would not have r 


' equired a surgical 
operation performed as well as Polish interference in their inter- 
nal affairs.’’* 


* See Mervyn 8. MacDonnell in the Listener. 
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The Germans who constitute the majority of the population in 
Danzig are constantly afraid of being Polanized just as the trans- 
ferred Germans in Tyrol have been sought to be [taliamized by 
Signor Mussolini's drastic and ruthless policy; and so disputes 
between the parties concerned have been of frequent occurrence. 
It seems to us, however, that the cause of suspicion and mistrust 
should not be so strong as in the case of Italian Tyrol, for the cir- 
cumstances are not the same. Tyrol is under the direct control of 
Italy while Danzig has been removed ag far as possible from the 
political influence of Poland. The disputes in the territory arising 
between Poles and Danzigers are in the first instance referred to 
and taken cognizance of by the High Commissioner, who ts ap- 
pointed by the League Council and resides in the Free City. The 
present High Commissioner is a Dane.* He was preceded by 
three British, one Dutch and one Ltalian High Commissioners. 
Appeals against the High Commissioner's decisions are heard by 
the Couneil of the League and, in very complex cases involving 
intricate points of law, by the International Court of Justice. 
The Nazis are now in power in the City. If they res- 
pect the provisions of the Convention scrupulously, there 
is no fear of internal peace being disturbed and _ of 
Danzig’s autonomous status being ‘vitally affected. But 
much depends on the course of German-Polish relations in 
Upper Silesia and in other areas which have been carved out of the 
German Empire and made over to Poland under the Treaty of 
Versailles. T 

According to the constitution of Memel, there are two paral- 
The Memel terri re- lel official languages established and _ recog- 
presented on tne nea nised, namely, German and Lithuanian. The 
given local autonomy. Memel territory,t like Ruthenia in Czecho- 


* According to a Reuter message, dated the 26th October, 1933, Mr. Stan Lester, 
Trish delevate to the League, was sppointed High Commissioner for Danzig. 

+ The safeguards embodied in the German-Polish Convention hawe been practically 
adopted for Danzig. The Danzig Convention contains a special clause prohibiting dis 
¢riminatory treatment in legislation of administration to the 
the nationals of Poland and other pegsons of Polish origin or speech 
Article 104 (Paragraph 3) of the Troaty of Versailles (Article 33). 

t See Arts. 5, 9, 11, 16 of the Statute of the Territory and Arts 
the Convention. 
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as its own Council for local | affairs and also sends 

leputie e Lithuanian — Parliament. The Governor of the 
rritory is rappointed by Lithuania and has the right of veto in 

a ‘questions. The Governor appoints the Memel directorate but 

Jatter must command the confidence of the local Council. 


Certain points emerge from the analysis made, in the preced- 

ing pages, of the provisions in the Treaties, 

vy shay nationality: Declarations and Conventions. First, the 
in the Treaties. law of nationality has been definitely and 
a ) clearly laid down in each of those instru- 
ments of protection. The reasons are obvious. As we have seen, 
the territorial changes made after the War resulted in a change of 
nationality of many peoples. Seven States were practically created 
out of dismemberment of the old States, Kingdoms or EKmpures. 
Six States were radically transformed under the same process. The 
transferred peoples, who differed in race, language or religion, from 
the majority of the population inhabiting the Succession States 
wanted it to be made perfectly clear that they would be freely 
admitted to the rights and privileges of citizenship of the States to 
which they were transferred. But how could they enjoy the rights 
and privileges of citizenship unless they were citizens? For, it is 
a well-recognised principle of Municipal Law in every part of the 
world that nationals and aliens are not treated on terms of equality 
im all matters. In certain States of course the aliens enjoy greater 

rights than in others, But the fundamental principle is practically 
the same everywhere, namely, that there is some kind of discrimi- 

nation in favour of the nationals. It was the first task of the 

framers of the Treaties to lay down a uniform law of nationality 

for each Succession State* to which the transferred peoples, who 

were not born nationals of another State, would be admitted ipso 

facto and without any formality so that although belonging to the 

minorities they might not be in apy way unfairly and ineqvitahbly 

treated. There was an additional ground for this step. Tt will 

he recalled that after the Treaty of Berlin, 1878, the Roumanian 
Government had passed a Naturalisation Law which eit Goxmp: 


kes . 
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* Articles of the Treaties of Peace with Austria, Balgezia,: Hungary: ’ 
—- »whieli refer to nationality, bad sot been placed under guarantee of ‘the League’ 1 
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‘conditions which it was difficult for the Jews to fulfil.* Provisions 
for the protection of the Jewish minority were as a result rendered — 
nugatory for all practical purposes. The law of nationality was 
stated in the Treaties, and it was further stipulated that 
minorities would automatically be recognised as nationals as 4% 
safeguard against the tyranny of the majority. T 


Secondly, we have seen that provisions for what are called 
Fundamental Rights ana Fundamental Rights form a very important 
reir olen of tainoritice “0d essential part of the Minorities Treaties. 
protection. The question may be asked—what has a - 
charter of such rights to do with the question of minorities pro- 
tection which the Peace Conference was seeking to solve? Are 
not Fundamental Rights applicable as much to majorities as 
to minorities? The answer is simple. Unless the Rule of 
Law as it has developed in England is well established if is not 
unlikely that the majority which control the machinery of the 
State may seek to curtail the cherished rights of munortties, 
trample upon those rights and even deliberately deny these to mino- 

_rities. Madison once said that ‘* in all cases where a majority are 
‘inited by common interest or passion, the rights of the minority are 

in danger."’t The world has bitter memories of such abuse of 
power by the majority who so long as they continue as a majority 
require in actual administration no extraneous aid of a declaration 

of essential rights, for they have the final and decisive say in all 
matters of legislation and administration. It is not to be supposed, 
however, that the majority do not stand to profit at all by provisions 
for Fundamental Rights. But these are not so indispensable to 

, — them as they are to minorities. ~~ The guaranties of the Constitu- 
_tion,"’ remarked George Sutherland, ‘* are primarily for the pro- 
Yection of the minority. The majority can take care of 
itself.’’§ It is possible that minorities may be depriyed 
tof the rights and privileges guaranteed under the charter 
gE = by executive decrees or Ordinancés, and from this point of view 
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" Poe tt $+ Hudson and Flournoy: Nationality Laws in the Succession States and = the 
ie Pa‘rite Treaties, pp. 45-650. 

52 Debater, Avg. 13, June 20, June 6, 1757. 

§ U. 8. A, Senate Doc,, 828. 
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the guarantees may be considered useless. Are they actually 
useless? They are not. The Government of the day cannot and 
will not dare, except in special circumstances or emergencies, 
abrogate the guarantees provided in the constitution. This is one 
of the lessons of history. Again, these constitute a great 
and useful instrument of political education. They teach 
the people what are their legitimate rights and to what 
extent the executive may interfere with their liberty of 
action without violating the fundamental principles of jus- 
tice and fairplay. In other words, they serve as a 
warning to overzealous officials and a guide to the people. 
Hence special provisions for the protection of minorities are lkely 
to prove ineffectual unless they are based on or supplemented by 
guarantees in regard to Fundamental Rights. Indeed the latter 
give the political and juridical background of special mghts and 
privileges. When, therefore, the Peace Conference sat to lay 
down the terms of the Minorities Treaties they concentrated their 
attention as much on Fundamental Rights as on special privileges, 
and they were justified in following that procedure.*  Funda- 
mental Rights, as the name implies, seek to ensure individual 
liberty, freedom of conscience, liberty of the Press and equality 
of treatment; and they have been conferred on all inhabitants 
of the countries concerned irrespective of them nationality or 
citizenship. 





Thirdly, special provisions relate to the use of minority 
languages in primary schools and the allocation of public money 
to minorities establishments for educational, religious and charit- 
able purposes and guarantees of a similar nature for particular 
races in certain States, for example, the Jews in Roumania, the 
Mahomedans in Yugo-Slavia, the non-Mahomedans in Turkey, 
the Saxons and Czecklars in Tran-Sylvania. They include also the 
grant of a large measure of local autonomy to some places, for 
instance, Ruthenia under Czecho-Slovakia, the Aaland Islands 
under Finland and the Memel Territory under Lithuania. 


* Austria, Hangary and Rourmanin have been forced to treat ae Fundamental Rights 
special safeguards in regard to language and allocation of public money, 
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In the case of the Ruthene territory we have seen that al- 
The nature of special though public appointments are made by 
of minorities "in legisla thé Czecho-Slovak Government, it is stipul- 
oo oi ated that these must, as far as possible, go 
to the inhabitants of Ruthenia. Again, on the Legis- 
lative Assembly of Czecho-Slovakia the territory has been 
given adequate representation. In Albania the _ electoral 
system has been so devised as minorities may be represented 
on the legislature. Hungary has laid down by decree that the 
Government should, as far as possible, appoint to public offices, 
both judicial and administrative, persons belonging to minori- 
ties. Further, the observations made by Masaryk have been 
quoted at length to show that the Czecho-Slovak Government have 
accepted the policy of associating minorities with the adminis- 
tration and public services. Some of these safeguards, parti- 
cularly those in regard to the representation of minorities in the 
Government and Public Services, have not been provided in inter- 
national instruments but by local laws or decrees. But it cannot 
be ignored that persons for the time being in authority in some 
of the Succession States have come to recognise that for proper and 
adequate development of the nation and in the interests of its soli- 
darity co-operation among all sections of the people ts essential and 
that it is impossible to secure that co-operation unless minorities are 
permitted to associate themselves directly and actively with the 
Government, the Services and the legislature. This is @ point 
which it is well to bear in mind in connection with the Indian 
problem of minorities protection. 

If those are the rights guaranteed to minorities, what 
Obligations of minorities &FC the obligations they owe to the States 
defined. of which they form part? What are their 
duties? Rights cannot be conceived except in relation to duties. 
They are interrelated, although superficially and at first sight 
they contrast sharply. Now, fhe Treaties, Conventions, etc., 
which we have examined in this chapter, contain no stipulations 
regarding the duties or obligations on the part of minorities. 
In 1922, however, resolutions were passed at the Third Ordinary 
Assembly of the League which laid down principles of conduct for 
them. It is emphasised, for example, that it is incumbent upon 
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minorities to -eo-operate with their respective States as loyal 
fellow citizens. It is further stated that the Secretariat of the 
League should assist the Council in ascertaining in what manner 
minorities fulfil their obligations to their Governments. The 
information collected on the subject is to be communicated _ to 
the States-Members of the League of Nations if they so desire.* 
Those who are engaged in solving the Indian problem ought to 
take into consideration this aspect of the question when they lay 
down terms and conditions for the protection of minorities. 

It is necessary to enquire now how the provisions contained 
in the Treaties have been enforced and what procedure and 
machinery have been evolved for the purpose. This brings us to 
the last head, namely, the nature, form and extent of League 
control and supervision which are examined in the next chapter. 





* Encyclopacdia Britannica, Vol. 15, p- 671, 





CHAPTER V. 
Tue MACHINERY AND ProcepuRE or LEAGUE SUPERVISION. 


In regard to the machinery and procedure adopted by the 
Conference and the League to deal with the problem of minorities 
protection in accordance with the provisions made in the Minori- 
ties Treaties or embodied in Declarations and Conventions, the 
- Polish Treaty again serves as the model. Article 12 of that Treaty 
provides : 

“ Poland agrees that the stipulations in the foregoing articles so 
far as they affect persons belonging to racial, religious or 
linguistic minorities, constitute obligations of international 
eoncern and shall be placed under the guarantee of the League 
of Nations. They shall not be modified without the assent 
of the majority of the Council of the League of Nations. 
The United States,* the British Empire, France, Italy and 
Japan hereby agree not to withhold their assent from any 
modification in these articles which is in due form assented 
to by a majority of the Council of the League of Nations 

‘* Poland agrees that any member of the Council of the League of 
Nations shall have the right to bring to the attention of the 
Council any infraction, or any danger of infraction, of any 
of these obligations and that the Council may thereupon take 
such action and give such direction as it may deem proper 
and effective in the circumstances. 

‘* Poland further agrees that any difference of opinion as to questions 
of law or fact arising out of these articles between the Polish 
Government and any one of the principal Allied and Associated 
Powers or any other Power, a member of the Council of the 
League of Nations, shall be held to be a dispute of an inter- 
national character under Article 14 of the Covenant of 
the League of Nations. The Polish Government hereby 
consents that any such digpute shall, if the other party thereto 
demands, be referred to the Permanent Court of Internationa! 
Justice. The decision of the Permanent Court shall be final 
and shall have the same force and effect as an Award under 
Article 18 of the Covenant."’ 


© Having already withdrawn from the League the United Statea waa no signatory 
fo the Lausanne Treaty. 
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A glance at the first paragraph of the clause will make = it 
clear that the minorities to which the pro- 


racial, rel 

Bogviene retacrition. the League takes cognisance are racial, 
religious or linguistic minorities. In the Treaties, therefore, no 
account is taken of a political or an economic minority. It is also 
contended by a certain section of expert opinion that the obligations 
of the League in the matter of the observance of the Treaty, clauses 
are restricted to those provisions only which affect the specific 
rights of minorities as distinguished from the Fundamental Rights 
of the people. It is suggested by Temperley and in T'en Years of 
World Co-operation and also in the British Year Book of Inter- 
national Law that the League is denied any right ‘‘ to impose upon 
an existing State any principle of government however admirable +’ 
or to intervene in the general administration of that State. ‘‘ The 
League is called in,'’ observes Temperley, ‘' not as an authority 
with the general responsibility for imposing the principles of free 
and constitutional government or guaranteeing liberties of any 
kind, but solely and entirely as the guarantor of certain clauses 
in Treaties which have been made between certain sovereign 
States."* The authors of Ten Years of World Co-operation 
recognise the fact that the Minorities Treaties establish some 
very important rights such as the protection of life and property, 
but they point out at the same time that those Fundamental 
Rights “* are not under any international guarantees.’ t 


The clause seems to bear that interpretation at first sight. 
But no interpretation is complete and scientific unless reference 
is made to the context and to the various provisions made in the 
Treaties. It will be seen that eight articles out of twelve of the 
Polish Treaty contain stipulations regarding what are called 
Fundamental Laws, and it ig difficult to understand why those 
stipulations should be made along with particular provisions for 
minorities in one international instrument giving the League 
power to interfere in the case of infraction of the latter provisions 


— 


2a 


* Temperley: A History of the Peace Conference, Vol. V, p. 140, 
1 Ten Years of World Co-operation, pp. 36162. 
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and depriving it of any voice in regard to the Fundamental Laws. 
If the intention was to restrict the supervision of the League _ 
to special provisions, in so far as they affect minorities, the 
Allied and Associated Powers ought to have been satisfied with 
those provisions only without seeking to lay down in an inter- 
national document general principles of government stating the 
rights of people of admittedly sovereign States. Again, if 
the meaning sought to be put upon the Treaties by Temperley 
and the authors of Ten Years of World Co-operation be 
correct, there is absolutely no reason why no arrangement could 
be made for adequate and similar protection of the minorities in 
old, large and powerful States, i.e., for the protection of the 
Negroes of America, the Basques of Spain, the Welsh and the 
Scots in Great Britain and the new German subjects of Italy. 
Temperley's argument is that any such provisions would have 
created an innovation in the public law of Europe and as _ such 
would have provoked the strongest and bitterest opposition at the 
Conference of Paris from the big Powers concerned. It may be 
said in reply that there should have been no cause for fear even if 
they involved an innovation inasmuch as the intention of the 
League Treaties, according to Temperley, was not to lay down prin- 
ciples of government as contemplated in guarantees of the Funda- 
mental Rights. What perhaps is meant is that although the 
Treaties establish certain very important rights such as the right 
to the protection of life and liberty and equality of treatment—and 
these not only for the benefit of minorities but for that of all the 
inhabitants—any infringement of the provisions establishing 
those rights, to the prejudice of a person or persons belong- 
ing to a national majority, would “* not bring the League's 

guarantee into play ’’ as the guaran- 
ibe | oxplanation pte” tee in this regard applies to minorities, In 
atated in the Treaties other words, the League has no right to 
ig + ehear ageergeont intervene in the interests of ® majority 
‘crarta community. Nor, it should be added, has it 
any right to come to the aid of minorities belonging to countries 
not bound by Minorities Treaties or of non-national inhabitants 
of a Treaty State even if they constitute a minority. Temperley 
does not therefore seem to be correct when he says that the League 
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_ is solely and entirely ‘¢ the guarantor of certain clauses in the 


_ Treaties. ’’* Tt is, on the contrary, the guarantor of all the clauses 
incorporated in the Treaties in so far as they affecf the minorities 
as opposed to the majority community in countries which have 
accepted the Treaties or made declarations or signed conventions 
as the case may be. 


In this connection an important case relating to the 
| Ukranians in Lithuania deserves a close and 
porting aire ‘the onthedos careful study for the elucidation of the points 
ia involved, * In November, 1927, the 
Secretary-General of the League Council received a_ petition 
of complaint against the Government of Lithuania by 21 persons 
of Ukranian origin resident in Lithuania. The petitioners had 
been living in that State, where they had purchased land, since 
1910-1912. When Lithuania became an autonomous State 
these Ukranians agreed to become her citizens at the request of 
the local Police. Soon after the Lithuanian Government declared 
that those Ukranians were aliens and that in that view of the case 
they were going to take possession of their lands. This was done, 
although repeated protests were made by the persons affected. 
The petitioners affirmed that no such penalty was imposed on 
Lithuanians who had purchased land under similar conditions and 
that this drastic action was taken against them simply because 
they were Ukranians. 

In December, 1927, the Secretary-General, according to 
whom the petition satisfied the conditions of receivability laid 
down in the Council resolution of the 5th September, 1923, 
referred if to the Lithuanian Government for its observations. 
The latter on receiving the petition questioned its admissibility 
under paragraph IT of section I of the resolution in question. 
The question of acceptance was in due course submitted by the 
Secretary-General to M. Urrutia, the then Acting President of the 
Council.* The Acting President fave his considered opinion that 
the petition was receivable. Again, the Lithuanian Government 
was not convinced by the Acting President's decision and requested 
that the question of admissibility should be considered by the 


* Geo Document 0, 205, 1928, I. 
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‘Council. The matter was brought up before that body and the 
discussion thereon took place at its 50th Session on the 6th of June, 
1928. The Lithuanian Government put forward four arguments 
in support of its objection to the acceptance of the petition. The 
first ground was that the petition purported to have been signed by 
members belonging to a Ukranian minority in Lithuania whereas 
such a minority did not in fact exist. A minority, it contended, 
must have the two following characteristics : (I) it must belong 
to the country permanently, i.e., by origin and (II) it must be 
sufficiently numerous to constitute an appreciable percentage of 
the country's population. M. Urrutia in reply stated that the 
Lithuanian declaration of May, 1922, spoke of citizens generally 
and made no mention of any particular nationality of origin for 
the purposes of protection. The declaration, therefore, applied 
to them whatever their origin provided they were of Lithuanian 
nationality. Secondly, the declaration laid down no rule regard- 
ing the number of persons entitled to protection. The 
protection was expressly granted to any Lithuanian national and 
differences of religion, creed and confession were not to prejudice 
any Lithuanian national. Thirdly, when any emphasis was laid 
on the number of the beneficiaries, it was formally and clearly 
stated in the articles such as in those dealing with the allotment 
of public funds for educational purposes. 

The next principal argument raised by the Lithuanian 
Government was to the following effect : ‘* The plaintiffs are not 
appealing to the Civil Courts, but to an institution—the League of 
Nations—which is of great political and international importance. 
They ask it to defend their civil rights. They do not say that they 
are subjected to persecution on account of their religion but that 
their land has been taken away from them. ......- . The 
Government is in a position to realize from the petition that the 
matter concerns civil and not public law. It is for this reason 
that the Lithuanian Government considers that the petition should 
be declared irreceivable.’** It was stated in reply that an examuin- 
ation of any of the Minorities Treaties or Declarations under the 


*A aimilar argument was raised by the Roumanian Government during the 
exainination of tho case of tho descendants of the former Czeckler Pronticr Guard Regiment 
at the 66th seasion of the Council meeting held on the 29th January, 1002. 
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League of Nations would clearly show that they were intended to 
give protection to minorities both in respect of their civil and 
political rights. 

The other two grounds raised by the Lithuanian delegate in 
support of his objection to the acceptance of the petition are not 
relevant to the issues which we are considering here and are, there- 
fore, left out. It ought to be noted however that all the objections 
put forward by Lithuania failed to survive the scrutiny of the 
Council and that M. Urrutia’s decision was upheld. 


Three things emerge clear from the decision finally taken by 
the Council in September, 1928. The first point is that protec- 
tion guaranteed under the League is extended to a minority of 
any size in regard to rights in respect of which no specific provision 
has been made as is contemplated in articles which deal with the 
allotment of public funds. Secondly, protection is guaranteed to 
all minorities whatever might be their origin provided they are 
nationals of the State concerned. Thirdly, the Treaties, Declara- 
tions and Conventions deal with civil as well as political rights of 
the minorities entitled to protection under the League of Nations. 


The second paragraph of the clause gives any member of 

the Council the right to bring to its notice 

The method of seising ®0Y infraction or any danger of infraction of 
the Council. the minorities provisions. We have already 
referred to the fact that Greece claimed the 

right of drawing attention of the League to the infringement of 
minorities provisions in Albania and that the claim was ultimately 
rejected. The question of supervision was raised again in 1925, 
when the Hungarian representative at the Sixth Session of the 
Assembly of the League wanted it to be laid down that the 
supreme ecclesiastical organisations or the cultural or economic 
institutions of different countries should have power to notify the 
Council directly about infringements by means of petitions. The 
proposal was opposed by the Brazilian representative and failed to 
obtain the assent of the Assembly. The present position is that 
even States, which are members of the League but not of its 
Council, have no right of direct access to the Council in this 
matter. This seems to be a defect of the Treaties, for it 
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is just likely that members of the Council not directly affected 
may not take interest in the grievances of certain minorities 
and thus frustrate the object underlying the Treaties. 
On the Council being notified in proper manner of any 
infringement of the minorities clauses it proceeds to take 
such action as if deems necessary and effective in the cireum- 
stances. Tt is clear that this part of the paragraph confers general 
and wide powers upon the Council without any clear statement, or 
even indication, of the actual procedure to be followed. But the 
Council as a rule acts in accordance with the procedure defined in 
Article 4 of the Covenant which imposes on that body the obli- 
gation of inviting a representative of any member of the League 
not being represented on its Council, to discussions particularly 
affecting its interests. In actual practice the procedure followtd 
is one of friendly negotiations between the Council and the Gov- 
ernment concerned. 

Five basic principles seem to have been evolved under the 
Rey eas eras Treaties for the purpose of enforcing 

‘auspices of the the provisions. Of these, three were, 
Cysntt. as Julius Stone points out, present in 
the settlement as agreed upon at the Conference in Paris while 
the other two have been produced empirically as a resulf of years 
of the Council’s experience.* The first principle emphasises that 
the guarantee of the rights of minorities is a collective guarantee. 
Formerly, individual States forming constituent parts of the 
concert of Europe had the right of direct political interference in 
the internal arrangements of an autonomous State bound by inter- 
national obligations of minorities protection. That was a dangerous 
policy from the point of view of European peace, for interference 
was directed, as events showed, not towards safeguarding the 
rights of minorities but genérally towards satisfying political 
ambitions. It is true that certajn provisions for minorities pro- 
tection in the nineteenth century Treaties were embodied in col- 
lective instruments like the Paris and Berlin Agreements, but 
there was no stipulation for joint action by the Powers in the case 
of infraction of any of the provisions. ‘The Powers could, if they 


* Julius Stone: International Guarantees of Minority Rights, p 247. 
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have recourse to concerted action in the interests of Euro- 
ace but as each of them looked at the problem from the 
ndpoint of its material and political interests, the result actually 
was that individual interference inspired by polifical motives 
rather than collective intervention in the interests of peace and 
security was the rule. Statesmen assembled at the Peace Confer- 
ence of 1919, were confronted with this difficulty ; and they made it 
a point to eliminate, as far as possible, the dangers involved in the 
old type of intervention, But the danger of abuse of authority vest- 
ed in the Powers by politically motived action was not completely 
removed despite the best efforts on the part of the Conference. 
There is no doubt that under the text of the Treaties, action by 
the League for the protection of minorities cannot take the form 
of direct intervention. But the possibility of a State-Member of 
the League bringing before the Council any question relating to 
minorities under paragraph IT was not altogether ruled out. 
In such a case political motives might operate, thereby rendering 
the safeguards against direct political intervention infructuous for 
all practical purposes. The consequences involved in such action 
were obvious. In the first place, it was possible for an aggres- 
sive State to exploit the procedure for illegitimate purposes.* 
In the second place, there was the danger that’ members of the 
Council would refrain from seising the Council on account of the 
fear that political motives would be imputed to them.t The 


Council saw these dangers and sought to deal with them without 
violating the spirit of the Treaties. 


* In discussing the great fault of the nineteenth century avystern the Adactj | 
states: “' The result wae that any action taken by the Btaten in question 1 aie 
benefit of the minorities, was likely in fact to be based, or, at least, was certain to be 
generally believed to be based, not simply on the desire to see that the rights of the 
aed aa sufeguarded but on considerations arising from their individual 

+ Speaking before the Council on the 6th of March, 1920, Sir Austen Chamberlain ob- 
setved: “The Treaties contemplate that it chall be the friendly right of any State-mem- 
ber of the Council to draw the attention of the Council to what it might consider to he 
an infraction of any of the Minorities Treaties. That was an invidious and thankless 
task to impose upon the members of the Conncil...so invidious that individual State-membere 
of the Council might be unwilling to discharge it, and that if we relied on euch individaal 
initiative and on that alone, we might fail to watch over tho Treaties as it was intended 
we should do. By thia means (i.¢., the Minorities Committees) the dangers, the difficulties 


and the invidionaness of the individual in mtic ‘part. | . - ‘ 
(0.3., April, 1929.) Gon i ee ee 
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The Council decided that every petition concerning the protec- 
tion of minorities should be examined by three of its members. 
This examination is undertaken with a view to eliminating politi- 
cal intervention and determining whether one or more members 
of the Council should draw its attention to an infraction or danger 
of an infraction of the provisions incorporated in the Treaties. It 
may now be taken for granted that the resolution passed in 
October, 1920, has, as far as possible, removed the dangerg of 
politically motived action by members of the Council and made 
the seising of the Council almost an automatic process. But care 
has been taken at the same time to see that this procedure does 
not run counter to the spirit underlying the Minority clauses as 
would be clear from a study of the proceedings of the Council 
meeting of the 2nd of October, 1920. The parties concerned in dis- 
cussions relating to Treaty infractions are the Council of the 
League on the one hand and the State concerned on the other. 
Any other party has no locus standi in law in the procedure. 

The second principle is that no international personality has 
been conferred upon persons belonging to minorities. ‘They 
do not enjoy any juridical status either before the Council or the 
Permanent Court of International Justice. They must not be 
evonsidered vis-a-vis the State to which they nationally belong as 
litigants in a suit. Their function at best is to inform; and it 
does not produce any effect in law. 

It must be remembered that the procedure adopted by — the 
League has introduced permanent control and supervision. — It 
is the duty of the Council, according to the Tittom Report, 
to ascertain ‘‘ that the provisions for the protection of minort- 
ties are always observed.’’ “The new machinery of con- 
trol has opened a new chapter in the history of minorities protec- 
tion. The seeds of this permanent control were present in_ thie 
nineteenth century procedure but it is only during the post-War 

eriod that they have developed. into plants and are producing 
fruits. The vesting of powers in the Council for the protection 
of minorities under the Guarantee Treaties implies, if it implies 
anything, that the Paris Conference intended that the rights ©! 
eontrol, formally vested in the Powers individually, must hence- 
* forward be exercised by the Council of the League as a collective 
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oy. The Pinter has been explained at considerable length in 

M. Clemenceau’ s letfer addressed to the President of the Polish 
Republic.* | 

‘The third principle evolved is the introduction of the judicial 
element. This is entirely a novel feature. In the earlier Treaties 
the interpretation of the provisions Was left to the Sig- 
natories themselves. No provision was made for an un- 
biassed consideration of the complex issues which might have 
anisen in connection with the violation of the protection clauses. 
The result was that the States bound by Treaty obligations were 
enabled to interpret them to the prejudice of minorities and 
that each signatory Power had the right to intervene on the ground 
of alleged infraction of the clauses as interpreted by those States. 
The dangers involved were clear. It is now accepted as a general 
principle that States shall not be judges in their own suits. 
That principle was emphasised in the report of the Committee on 
New States on the memorandum submitted by the President of the 
Polish Republic.t| The report observes: ‘“The establishment of 
the League of Nations of which Poland is a part, moreover, re- 
moves as a consequence all interference of a foreign Power in her 
internal affairs, for it assures to her the guarantee of an shea 
examination by the Court of Justice of the League of Nations, i.e. 
by am Assembly which is judicial and not political.’’ 

The three principles discussed above are implicit in 
the terms of the Treaties themselves. Two other princi- 
ples, as we have already pointed out, have been evolved 


as 
a result of experience.  Ifirst 


, the Council came to be convinced 
that the most effective method of achieving its end was to persuade 
the parties concerned to a policy of co-operation and not to impose 
its will on them. It has therefore been the constant endeavour 
of the Council to seek co-operation even where law does not rule 
out dictation. But as Julius Stone says, it bas its dangerous 
aspect also, for collusion may take the place of co-operation. For 
its suecess such a policy depends in a large measure on trust and 


* Supplement No, 73, p. 44. 
+ Miller: My Diary at the Peace Conference, Vol. XIII, pp. 190-1. 
+ Julius Stone; International Guarantees of Minority Rights, p, 248. 
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r 
eonfidence and a spirit of accommodation and the sincerity of the 
parties. Secondly, the sanction of public opinion is con- 
sidered essential to a smooth and _ satisfactory working of 
the league’s guarantees in regard to the protection of mino- 
rities. The Council has taken upon itself the task of exchanging 
views with the parties in the friendliest possible manner 
and issuing a large mass of literature bearing on the issues dealt 
with for the purpose of educating and enlightening public opinion. 
It is an effort worthy of being persevered with in the interests of 
peace and of the protection for minorities. But it cannot be said 
that it has met with absolute success. Such a policy has an ob- 
vious limitation in the fact that after all and in ultimate analysis 
the most effective sanction for nations as well as individuals is 
physical pressure. 
The subject-matter relating to the alteration or modification 
of the provisions made in Article 12 and in 
Sriel Wis Mieke ‘clatees the preceding articles falls under two heads. 
may be modified; differ- The first deals with modifications of the 
ence in method between sats z : 
xybstantive clauses and provisions as to substantive rights and the 
Riper eran, ConUeen: second with modifications in the  proce- 
dural provisions. So far as the former is con- 
cerned, para. 1 of Art. 12 lays down clearly the specific manner in 
which modifications may be effected. A careful study of the pro- 
visions already quoted would show that three general rules may be 
deduced from them. In the first place, it is not possible to bring 
about any change in the provisions as to substantive rights 
without the consent of the majority of the League Couneil. 
Secondly, if the majority of the Council agree to a particular 
change proposed, the principal Allied and Associated Powers who 
are signatories to the Treaties, are not entitled to withhold the 
approval. ‘The article leaves hardly any room lor doubt as to the 
legal validity of these principles. Thirdly, some jurists are of 
opinion that the incidence of the clause includes, by intendment, 
though not expressly, the sanction of the State concerned to Any 
changes in the provisions. ‘This is supposed to follow from the 
absence of any provisions to the contrary in the Treaties. ‘The 
idea is that had the authors of the Treaties intended to exclude the 
State from having any voice in the alteration or modification of 
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the clauses, their intention would have been expressed clearly in 
Axt.12% The Jurists’ Report of the 6th of March, 1929, throws 
some light on the matter. According to that Report, the State or 
States concerned will not be invited to participate in discussions 
round the Council table as being specially interested in the subject 
for discussion. Only when the Council's decision has been finally 
taken it will be forwarded to the State or States for its or their 
necessary assenf,* 

Now, as regards the procedural part, ng specific provision has 
been made. Hence it is necessary to deduce the essential condi- 
tions for a valid modification from the general principles of inter- 
national law. Accepting the general thesis that in the absence 
of any definite direction in the law, each of the three parties is 
entitled to resist any modification or alteration, it follows that 
Whereas the consent of the majority of the Council is sufficient to 
justify any change in the substantive rights of minorities, a 
unanimous decision is required for the purpose of altering Article 
12 itself. In other words, the Council must vote unanimously 
and the States concerned must give their assent in favour of any 
change in regard to procedure if it is to be effective. In the Adactei 
Report? we find: *‘ Without the express consent of the parties to 
the Treaty the League can neither relieve the members 
of the Couneil of their responsibility nor extend it to any other 
body."’ The parties referred to here are: (1) the Council, (2) the 
signatory Powers and (3) the State or States affected by any 
change in the Article. For all practical purposes, at any rate. 
now or for some years to come, there is no difference between the 
Signatory Powers and the members of the Council, for all the 
Signatory Powers are represented on the Council. If the Council, 
therefore, accepts any modification, the assent of the signatory 
Powers may be taken for granted. 

| The J urists’ Report, however, has rejected the view express- 
ed in the Adactei Report and holds that there should be two 
parties and not three to an agreement, viz., the Council, 
and the State or States bound by minorities obligations.+ 


aon t= FF April, 1929. 
! Supplement No. 73, p. 47. 
2 OJ., April, 1020. 
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But as we have explained above, it is a distinction without a differ- 
ence. Adactci emphasises the theoretical aspect of the issue 
involved while the Jurists lay stress on its practical bearing. 


The question as to whether minorities themselves have any 
locus standi in the matter of the pro- 
“Berk ag Amana efec- cedure as regards modification, abrogation 
me Bae ere Foteek. “SS OF enforcement of the provisions em- 
bodied in the Treaties, Declarations or 
Conventions, has often been raised. Does 
a statement or a declaration, for example, made by minorities in 
anv State, bound by international obligations, to the effect 
that the provisions in Municipal Law are sufficient for 
their protection and that they require no international 
supervision or control, absolve the State. coficerned from 
the responsibilities which it has undertaken under a Mino- 
rities Guarantee Treaty? The answer must be in the negative 
hoth from the point of view of law and from the point of view of 
practical common sense and expediency. The legal nexus created 
is between the Signatory Powers, the State bound by Treaty obli- 
gations and the League of Nations, and in the case of Declarations 
to which reference has already been made, between the State con- 
cerned and the League. Minorities do not come in at all in this 
respect, and it is therefore clear that their renunciation of rights 
incorporated in a protective instrument has no legal effect upon 
the State’s international obligations. Those obligations remain. 
An important case illustrating the point has been 
reported from Turkey.* Under Article 42 of the Treaty 
.of Tausanne Turkey undertook, in respect of her non- 
Moslem citizens, to adopt ‘‘in so far as concerns their 
family law and personal status, measures permitting the settle- 
ment of these questions in accordance with the customs of those 
minorities.”’ It is stated that petitions by representative Com- 
“mittees of various minorities, oviz., Armenians, Greeks. 
‘Orthodox, Jewish, Protestant and Catholic, were addressed 
to the Turkish Minister of Jastice expressing the view 
that they were ‘‘ convinced of the uselessness of the provisions 


*M. W. Royse: Internationa! Protection of Minorities, New York, 1932, 
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laid down in the Tiausanne Treaty for the minorities the futility 
of which is obvious.’” They were apparently encouraged to take that 
view by the modernisation of the Turkish legal system under the 
new Republic which is held to conform to fair standards of equity 
and natural justice. The League does not seem to have 
taken any serious notice of the situation created in Tur- 
key. There is no doubt that in law such _ petitions can- 
not justify Turkey's release from minorities obligations. 
If. however, such a mode of relief is sanctioned by the 
League, the results are likely to be disastrous. Minorities 
physically weak and economically backward, may be coerced or in- 
timidated into addressing the League asking for withdrawal of 
international obligations on the part of the State or States con- 
cerned. The League must guard against these dangers in, the 
interests as much of the minorities as of the peace of the world. 
The third and last part of the clause places questions of fact 
and of law, arising out of differences between the Allied and Asso- 
ciated Powers or any member of the Council on the one hand and 
# signatory State on the other regarding the provisions of the 
Treaties, within the purview of the Permanent Court of Inter- 
national Justice. The signatory State with the consent of the 
other party must refer the disputed points to the Court for arbi- 
tration. The decision of the Court shall be final and conclusive 
and it shall have the same force and effect as an award under 
Article 13 of the Covenant.* In this matter the disputes which 


*" The members of the Leagne agree that, whenever any dispute shall arise 
between them which they recognise to be auitable for submission to arbitration or judicial 
settlement, they will enbmit the whole subject-matter to arbitration or judicial settlement. 

" Dispmates as to the interpretation of a Treaty, as to any question of international 
law, as to the existence of any fact, which, if established, would constitute a breach of 
any international obligation, or as to the extent and nature of the reparation to be made 
for any such breach, are declared to be among those which are generally suitable for sub- 
mission to arbitration or judicial settlement. 

** For the conmderation of any wuch dispute, the court to which the care is referref 
shall be the Permanent Court of International Justice, established in sccordance with 
Article XTV, or any tribunal agreed to by the parties to the dispute or stipulated in any 
convention oxisting between them. 

“The members of the League agree that they will carry ont in full good faith any 
award or decision that may be tendered, and that they will not resort to war against any 
member of the League that complies therewith. In the event of any failure to earry ont 


euch an sward or decision, the Council shall propose what d to 
oo fe steps shoud be taken to give 
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are of an international character under Article 14* are, in the 
words of M. Clemenceau, “* removed from the political sphere and 
placed in the hands of a judicial body.”’ 


If is necessary to point out the difference between the advi- 
sory opinion of the Permanent Court and the 

Difference between inter- opinion of that Court which is binding upon 
rities aesetiaes ‘ex the parties. There is a sharp division he. 
se vcd eit) pag the tween minorities questions proper and dis- 
putes arising between individual States as to 

questions of law or of fact relating to the relevant provisions in the 


Treaties. In the case of the minorities questions proper, the Coun- 


‘cil's freedom is extensive after it has been seised of the business, 


and extends reference to the Permanent Court of International 
Justice for an advisory opinion upon the legal issues involved. 
In the case of disputes between a State and a State-Member of the 
Council the latter is entitled unilaterally to refer the question or 
questions to the Permanent Court whose decision must be accepted 
as final by both the contending parties. It is difficult to observe 
this clear separation of disputes between States from the minorities 
questions proper, but on one or two occasions the line of demarea- 
tio has been sought to be preserved. Reference may be made in 
this connection to the long dispute between Poland and Germany 
regarding the eviction of German settlers by the Polish Govern- 
ment from former Prussian Poland. One of the points raised 
in the dispute had a bearing on the meaning and = incidence of 
Polish nationality, a subject for which provisions have been made 
in Articles 3 and 4 of the Polish Treaty. The dispute might have 
been considered either from the point of view of minorities pro- 
tection or fram the point of view of a conflict between two 
States. As a matter of fact, at the Council meeting of 
the 4th of July, 1923, M. De-Rio-Branco, Rapporteur for 
minorities questions, made both, the alternative suggestions. T 


**“' The Council shall formulate and submit to the members of the League E. 
adoption plans for the eatablisliment of a Permanent Court of International mers hee 
Court shall be competent to hear and determine any dispate of an international chorveter 
which the parties thereto submit to it. The Court may also give an al visor f 
upon any dispute or question referred to it by the Council! or by the Assembly. 

t OW. July, 1023. 
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‘The Polish representative contended that it was not a minorities 


question proper and opposed the reference of the matter to the 
Court. The Council, however, held the view that it was not an 


-inter-State dispute and, in exercise of its competence under para- 


graph II of Article 12, it referred the question of law to the Court. 
According to Julius Stone, ‘* once the Council has been seised of 
a minorities question under the Treaty provisions it should pro- 
ceed to its examination as such, regardless of the fact that a dis- 
pute exists between certain States on the very points involved. 
On the other hand, if a minorities question is brought to the notice 
of the Council under Article 11 or 15 of the Covenant relating to 
disputes, the Council should proceed to deal with it as a dispute and 
ignore the fact that it happens to concern the protection of mino- 
rities.."* The first point was illustrated in the German- 
Polish case already referred to and an example of the 
second proposition is afforded by an important case which arose 
between Greece end Turkey in 1924 regarding the expulsion of 
Greeks from Constantinople. t In the second case the 
Council decided that it was an inter-State dispute and 
not a dispute relating to the protection of minorities and the ground 
adduced was that the question was raised not by a member of the 


Couneil but by the delegates of the Greek and Turkish Govern- 
ments. t 


We think that the procedure evolved is likely to lead to a 
considerable amount of confusion and is bound to complicate the 
situation. It seems to be desirable, if the guarantees provided 
for in the Minorities Treaties are to be effective, that any question 
relating to the protection of minorities brought before the Council, 
should be treated as such and not as an inter-State dispute under 
Art. 11 of the Covenant. The Council should try to keep the 

arties under effective control so that the provisions for the pro- 
tion of minorities may not be rendered null and void by resort 
to the procedure under that article. Herein lies ample 
room for further development in the Council procedure. 


* Julins Stone: International Guarantees of Mi Richts 
1 O.J., November, 1924. nority Rights, pp. 192-53, 


+ OJ., February, 1926. 
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This view is supported in the report of the Committee composed 
as it was of M. Zaleski, Sir Austen Chamberlain and M. Adactei, 
which was published in 1928.* The Committee observe : 


** One of the main objects of the system of the protection of mino- 
rities would be frustrated, and an important purpose of the 
Minorities Treaties themselves would be defeated if the 
Council consented to accept as normal an appeal based on 
Article 11 in lieu of the minority procedure. 

‘** Article 11 should only be invoked in grave cases which produce 
the feeling that facts exist which might effectively menace 
the maintenance of the peace between nations. In normal 
eases, on the other hand, an appeal to Article 11 would create 
the very dangers which the Minorities Treaties were intended 


to avert."” 


That pronouncement was made by the Committee on the case 
of the Albanian minority in Greece raised by the Albanian Govern- 
ment. Albania appealed to the Council under Article 11 of the 
Covenant and not according to the usual minorities procedure. 
The Council accepted the opinion given by the Committee of 
Three. In our considered judgment, the decision was what 1t 
ought to be. 

In exercise of the powers conferred upon it the League has 

laid down the procedure for the purpose of 

The controversy regard- enforcing the provisions of the Minorities 

ne ee ee os power’ "Treaties. The article or the articles in 

| the Treaties concerning the League's 

powers of intervention provoked a good deal of controversy, and 

different interpretations were sought to be put on them by dif- 

ferent authorities. The report on the subject drafted by M. Titton 

and accepted by the Council in 1920, embodies the official inter- 

pretation of the clauses. In the course of his report M. Titton1 
remarked : 7 


‘The provisions for the protection of minorities are inviolable—that 
is to say, they cannot be modified in the sense of violating in 
any way rights actually recognised and without the approval 
of the majority of the Council of the League of Nutions 


*oJ., July, 1928. 
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Secondly, this stipulation means that the League must ascer- 
tain that the provisions for the protection of minorities are 
always observed, 

‘The Council must undertake action in the event of any infraction or 
danger of infraction, of any of the obligations with regard to 
the minorities in question. 

‘ The right of calling attention to any infraction or danger of infrac- 
tion is reserved to the members of the Council."’ 


According to that text, certain forms of procedure grew up 
Tis German. - Govern. reearding the nature and extent of the 
ment demand o perma- League's supervision, the petition of com- 
nent Minorities Commit- = | : we | 
tee; objections against Plaint on behalf of the minorities, the 
ners pecatnss. disposal thereof by the League and _ its 
Secretariat and so forth. These forms of procedure did not satis- 
fy the German Government, although they had been applied for 
vears. And in the March and June Sessions of the Council in 
1929, Dr. Stresemann pointed out that the clauses gave the League 
powers of intervention not only in specific cases of infraction but 
also powers of permanent supervision over the position of mino- 
rities in various countries which were bound by the Treaties. He 
quoted precedents to show that the League would introduce no 
innovation if it went beyond the specific cases submitted to it for 
disposal. Accordingly, he proposed the creation of a permanent 
Minorities Commission to take up on behalf of the League the work 
of general supervision. It was suggested that such a Commis- 
sion should have for its function the task of collecting material on 
the subject out of sources of information placed at its disposal, 
particularly from the countriés or communities concerned, and of 
submitting it with its own observations to the competent constitu- 
tional authorities. Such a procedure, Dr. Stresemann urged, 
vould in no way abrogate the Treaties, Declarations made 
or Conventions signed. In* order to avoid misunderstand- 
ing he made it clear that if was not his intention to 
create a body for the purpose of impairing the authority 
of any particular State and of restricting its internal 
sovereignty. Almost the same view "had been expressed by Pro- 
fessor Gilbert Murray in 1921, and a proposal embodying that 
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view had been sponsored, but it was ultimately withdrawn.* 
The reason assigned by the German Government in support 
of this procedure was stated thus : 


“The method...... of simply entrusting this duty to the Secretariat 
would appear to be satisfactory. This observation does not 
of course, in any way, imply a criticism of the manner in 
which the Minorities Section has discharged its duties. The 
reason for this inadequacy must rather be sought in the fact 
that in accordance with its constitutional status the section is 
a purely executive body and cannot, on its own authority, 
take any initiative or decision. The constant supervision of 
the minorities situation is a task, which, by its very nature, 
requires a special organ which should within certain limits be 
capable of taking independent action.’ 


The translation of this view into practice presupposes 

' an obligation onthe part of the States bound by mino- 
rities guarantees to supply information whenever asked for. It 
implies further that the proposed Commission will have power to 

make personal investigation into the questions that arise 

on which to base its reports to the Assembly and the 
Council. Without these the Commission is bound to be 

in the same position as the Minorities Section. It would lead 

to a mere duplication of machinery and in no way increase the 
efficiency of the delicate and complicated work undertaken by the 
Council. It is clear that the States bound by minorities under- 
takings, with the exception of Austria and Hungary, are stub- 
bornly opposed to the setting up of a Permanent Commission, and 

there is no sign that they will revise their attitude and willing- 

ly undertake any obligation to supply the Commission with de- 
tailed information or to allow personal investigation by it. 

In this view of the case, the Adactci Committee appointed 

to examine the proposal put forward by the German Government 

cab! expressed their dissent from the opinion held by the latter.T 
- ‘he Committee concluded that ‘“‘the Treaties contain no 
. | provisions permitting the Council to exercise constant supersision 


| « © Miss Mair : The Protection of Minorities, p. 03 
Bs | + Supplement No. 73, p. 62. 
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rd to the situation of the minorities, i.e., a supervision 


being exercised apart from cases in which a member 
of the Council has drawn the latter's attention to an infraction or 


danger of infraction of the Treaties.’ They added that 


‘‘ any supervision outside the examination of cases of infraction 
or danger of infraction......would be outside the scope of 
the Council.** 


The decision taken by the Adactci Committee seems to be 
justified in the present circumstances. In the first place, the 
German proposal, if given effect to, would give rise to suspicion 
and mistrust which it is the duty of the Council of the League to 
eliminate. In the second place, the object aimed at may be 
attained by strengthening the personnel of the Minorities Section 
in accordance with paragraph I of the Assembly resolution of Sep- 
tember 21, 1922, and by giving the section power, in addition to 
its normal functions, to prepare and submit to the Council and 
the Assembly periodical reports on the general position of 
minorities without reference to any particular case. But here 
again the co-operation of the State concerned is essential and 
where that co-operation is available the Minorities Section may 
be asked to make personal investigation. In any case, the time 
(oes not seem to be yet ripe for imposing on an unwilling State 
4 permanent Commission of investigation. Any such action 
would produce deadlocks. 


The controversy regarding the procedure of supervision and 
The procedure adoptea the machinery of control seems to be closed 
in 1920, stands. for the time being and the procedure adopted 
in 1920, stands, subject to certain subsequent changes in form. 
The League has taken steps to form two bodies—one is called 
the Minorities Committee and the other the Minorities Section 
which is a special department of the League's Secretariat. All 
communications between the Minorities Committee or Committees 
and the Government concerned pass through the Minorities 
Section. It is the business of the Section to collect information 
on relevant facts and data from the petitions of complaint and 
from the observations of Governments and also from ether sources 
and to prepare special memoranda for the Committees. 





+ 
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There are various methods by means of which the Section 
procures information regarding the questions of minorities pro- 
tection. First, petitions sent to the League bearing on minorities 
grievances serve as a source of information. The second method 
is the maintenance of a special Press Information Bureau. About 
twenty newspapers, representative of the interests of both the 
minorities and Governments, are regularly received by the League 
from the States concerned. Summaries of the articles contained 
in these papers dealing with the grievances of minorities are 
made and preserved and circulated among all members of the 
Section. Thirdly, information is obtained and verified by 
personal visits of the members of the section to the countries 
which request the section to undertake journeys for the purpose. 
These are not in the nature of official enquiries, nor are they made 
in pursuance of any resolution of the Council. They are friendly 
visits. Tt must be remembered at the same time that the 
patronage of the Government under which such visits are under- 
taken tends to detract from their value as instruments of investi- 
gation for the purposes of minorities protection. Members of the 
section are liable in such circumstances to ignore the standpoint 
of the minorities affected. Lastly, the door of the section 1s 
always open to those who express any wish to communicate tnfor- 
mation or an opinion on the situation of group minorities or 
on the general question of minorities. 

A Minorities Committee is formed for each petition of com- 
plaint submitted to the League. The Committee generally con- 
sists of the President of the League Council and two other 
members who are the President's own nominees. His choice of 
colleagues is subject to two conditions.t In the first place, they 
cannot be representatives of the State or States to which the 
minorities in question belong. In the second p:ace, no representa- 
tives of a neighbouring State or of a State the majority of whose 
population is of the same racial stock or of the same 
religious persuasion, can sit in the Committee. Even the Presi- 


- * An example of this kind of enquiry by the section is afforded by the 
concerning the monasteries in Greece. (See O., Feb., 1952.) 
+ Seo the Resolution of 10th June, 1925. 
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‘dent has to retire in favour of an impartial and third party if he 





; 
himself falls within these categories. Although it is a Committee 
of Three, the President has power in exceptional cases to invite 
four instead of two members of the Council to co-operate with him 
im the examination and disposal of petitions. 

The Committee, as soon ag it is constituted, receives a memo- 
randum from the League Secretariat. The points raised in the 
petitions and observations thereon by the Governments concerned 
are embodied in the memorandum. The Committee has power 
to dismiss a petition on the ground that it is not substantiated by 
facts. When the Committee holds the view that the complaints 
received are not serious enough to call for the Council's interven- 
tion it decides that some sort of negotiations is necessary for the 
purpose of removing any cause of misunderstanding or suspicion. 
In such a case it places itself in communication with the State 
to which the complainant party nationally belongs. The Com- 
mittee may refer the matter to the Council for necessary oetion. 
If, however, it decides not to place the petition in the agenda for 

| the Council, it has to inform the members 
Duties and functions : es . 
of the Minorities Com- Of that body of its decision in the matter. 
sane Whether the question is referred to the 
Council or not, any member thereof is entitled to raise it at its 
meetings. In order that the subject may receive adequate 
publicity the Secretary-General has to publish annually in the 
Official Journal of the League statistics regarding the number of 
petitions declared unacceptable, the number of petitions brought 
to the notice of the Minorities Committee, the number of Minori- 
ties Committees constituted for the purpose and the number of 
meetings held by them. 


The petitions are addressed to the League of Nations and 
The tions thar 2®Y emanate from any persons or a group 
petitions of complaint Of persons whether belonging to the minority 


A eet ee. OP pt oe wary any Government. In July 
1923, the Government of Czecho-Slovakia pointed out that if all 


petitions were entertained by the League, there would be no relief 
against factious attempts by designing parties to give the League - 
unnecessary trouble, The point was urged with considerable 
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emphasis. The Council thereupon laid down five conditions 
4 which a petition must satisfy before it could establish its title to 
- consideration. It may be remembered that since 1921,* most of 
. these conditions had been insisted upon as the determining 
standards. In 1923, they were adopted formally by the Council. - 
_ The conditions are : 


I. That a petition must have in view the protection of minorities 
in accordance with the provisions of the Treaties; 

Il. That it must not emanate from an anonymous or unauthenti- 
cated source; 

Ill. That it must not be submitted in the form of a request for the 
severance of political relations between the minority io 
question and the State to which it nationally belongs; 

IV. That it must not be couched in violent or intemperate language; 
and 

¥. That it must contain information or refer to facts which have 
not recently been the subject of another petition. 





* The Adactci Report, T classifies these conditions as follows : 


I. As to origin. The petition must not emanate from any anony- 
mous or unauthenticated source, 

Il. As to form. ‘The petition must abstain from violent languaye 
Ill. As to content. (a) The petition must have in view the protec- 
tion of minorities in accordance with the Treaties. 

(6) In particular it must not be submitted in the form of a request 
for the severance of political relations between the minority 
in question and the State of which it forms a part. 

(c) It must contain information or refer to facts which have not 

recently been the subject of a petition submitted to the 
ordinary procedure, 


a 


a 


It must be noted that the work of the Secretariat is only to 

examine the form of the petition, and not the questions of sub- 

% stance which the allegations contained in the petition raise. Tlie 

| observations made on the subject, in the Adacteci report deserve 

notice. The report states that “‘ the Secretary-General has 
merely to carry out @ cursory examination Of the facts and wilor- 

(1 mation submitted by the petitioner. He cannot verify any of the 


* See C. 517, M, 366, Mill, 
* Supplement No. 73, p. 57. 
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facts or even undertake to examine the substance of the questions 

raised in the petition. In principle where the statement of facts 
in a petition i is prima facie in accordance with the three conditions 


required it is declared acceptable.’’ There is, however, provision 


for exceptional cases. If a petition is addressed by a member of 
the League, or if, in the opinion of the Secretary-General, it is 
‘‘exceptional and extremely urgent,’’ if will be immediately 

communicated to the Members of the Council and submitted for 
consideration to a Minorities Committee.* 

If and when declared admissible, the petitions are generally 
How petitions are deatt forwarded in the first instance to the Govern- 
with. ment complained against for its opinion and 
then sent with that Government's observations to members of the 
Council for their information. Any State-member of the 
League is entitled to receive copies of petitions addressed to the 
Council. In 1929, it was decided that when a petition would be 
certified as unreceivable the Secretary-General should inform the 
petitioners accordingly and acquaint them with the essential con- 
ditions of receivability. It is to be noted that liberal and generous 
interpretation has been put upon the condition which insists upon 
avoidance of abusive or violent language. Allowance is made for 
persons who have not yet learnt to value decorum in speech and 
writing ; and hardly is a petition rejected on the ground that the 
form does not correspond strictly to the rules. 

The law af procedure in Upper Silesia is slightly different. t 
It provides for two methods—one might be called the local method 
and the other method is one according to which petitions are 
directly addressed by minorities to the Council of the League. 
The sie method is defined clearly in the German-Polish Conven- 
tion.} Each of the two Governments, namely, the German Gov- 
ernment and the Polish Government, is required to establish a 
Minorities Office in its part of the plebiscite territory in order that 
petitions from members of a minority may receive uniform and 
equitable treatment from the administrative authorities.§ The 


* Cf. the procedure adopted in regard to Upper Silesian Election Petitions of ~230. 
+ Articles 147-168. 


t Arte. 148-150. 
§ Art, 143. 
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Minorities Office forwards these petitions to the President of the 
Mixed Commission for his opinion, the President himself being 
appointed by the Council of the League. The Minorities Office 
has power to reject any petition if, in its opinion, the petition fails 
to satisfy those conditions.* Reference to the President has. 
however, to be made in cases where the action of the Minorities 
Office has failed to give satisfaction to the petitioners.— The 
President is entitled to make enquires into matters raised in the 
petition. He gives the Members of the Mixed Commission an 
opportunity of expressing their views. Nor are the Minorities 
Office and the petitioners themselves debarred from exercising that 
right, namely, the right of presenting their views. The President 
then communicates his own opinion to the Minorities Office. 
That office forwards it in its turn to the conpetent 
administrative authorities and informs the President of the 
Mixed Commission of the view taken by those authorities on the 
opinion expressed by him.§ The proceedings are strictly confi- 
dential. The President may however order or allow publication 
of the proceedings if he thinks that such publication is essential 
to the discharge of his responsibilities.|| If the petitioners are 
satisfied with the action taken in the matter by the administra- 
tive authorities who represent the Government, they may appea! 
to the Council of the League of Nations.7 


The direct method of appeal to the Council is provided for tn 
Article 147 of the Convention which states : 


‘“* The Council of the League of Nations is competent to pronounce 
on all individual or collective petitions relating to the provi- 
sions. . . and directly addressed to it by members of 4 
minority. When the Council forwards these petitions to the 
Government of the State in whose territory the petitioners 
are domiciled, this Goverfment shall return them, with or 
without observations, to the Council for examination.” 


* Art. 149. § Art. 154. 
} Art. 152. 4 Art. 155. 
Tt Art. 153. © Art. 149. 


Tt is thns cl 
. eation or arbitration which is not included in the general Treaty 
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thus clear that apart from the local method of adjudi- 


procedure of the Council, the direct method differs from the provi- 
sions contained in the Polish or other Minorities Treaties in two 
important respects. First, the right of petition in Upper Silesia 
is restricted to members belonging to the minority community 
unlike in the case of other European Treaties under which the 
right may be exercised by any person or a group of persons pro- 
vided the conditions of receivability are fulfilled. Secondly, petitions 
under the provisions of the German-Polish Convention go 1mme- 
diately before the Council, while according to the Minorities 
Treaties, the Council takes cognisance of the petitions when a 
member thereof raises the question at its meetings. As pointed 
out in Ten Years of World Co-operation, the German-Polish 
procedure led to the inclusion in the Counc! 
The special procedure agenda of an enormously large number of 
followed in regard to RR ‘ ‘ pam 
Upper Silesia gives rire petitions from Upper Silesia many of which 
fo an unwieldiy seen’ were not of such a grave nature as to warrant 
the intervention or even examination by the 
Council.* In April, 1929, hewever, in order to put an end to this 
sort of unnecessary harassment to the Council the German and 
Polish Governments arrived at an understanding simplifying and 
improving the local procedure. The agreement reached has con- 
ferred upon the Council Rapporteur power to decide with the 
consent and approval of his colleagues which of the decisions 
should be forwarded to the Council. It must be borne 
in mind that the general conditions of receivability of a 
petition except that relating to the source of its origin 
apply in the case of Upper Silesia also. The procedure 
under the Convention differs in certain important respects 
in its preliminary stages from the ordinary procedure fol- 
lowed under the Treaties, as,has been sought to be made ont 
in the preceding pages. But once the Council has been seised of 
the business, the line of demarcation fades away and there is no 
sufficient reason for keeping the two classes of cases completely 
separate. 


* Ten Yeara of World Co-operation, p. 874, 
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To sum up: The Couneil has constantly felt while dealing with 

the problem of minorities that it is one thing to lay down provi- 
sions in an International Treaty and it is quite another thing to 
give effect to them. Since the inauguration of the system after 
the Great European War it has spared no effort to make the 
machinery for enforcement of the obligations and responsibilities 
by which the Succession States are bound, as effective as possible. 
Attention may be drawn, for the purposes of illustration. to the 
Tittoni Report adopted by the Council on October 22, 1929, the 
Council resolution of October 25, 1920, the Council resolution of 
June 27, 1921. the Council resolution of September 5, 1923, the 
Council resolution of June 10, 1925, the Council resolution of 
June, 13, 1929, and the Adactci Revort submitted in 1929. All 
these documents deal with the procedure of League supervision 
and control and are collected along with the discussions on them 
in League Document C. 8, M. 5, 1931, T. 


There are three main stages through which a _ minorities 
question has to pass after if has been taken 
Different stages of note of by the Council. These stages may be 
national adjustment. ‘es : f : 
called investigation, persuasion and settle- 
ment. ‘The principal object of the Minorities Treaties is to bring 
about conditions of stability and peace in the Succession States of 
Furope by avoiding or eliminating the possibility of inter-State 
antagonism arising from the oppression of minorities. Fixpert- 
ence shows that certain States have attempted to have recourse to 
Articles 11 and 15 of the Covenant which provide for the settlement 
of inter-State disputes even when the questions involved were 
directly and principally concerned with the protection of minorities 
etinnlated in the Treaties. Very rightly, the Ceuncil has sought 
to frustrate these attempts by resort to the special procedure pro- 
wided for in the Treaties. 
But there is another aspect of the problem which cannot be 
ignored. If it is suspected by the 
Seeetessons- States concerned that the League has 


- neither the will nor the capacity to enforce the guaran- 


tees in a spirit of detachment and impartiality, there is hardly any 


‘ doubt that the moral authority of the League will be considerably 
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ot hy leaped = 5 gain it will prove its” worthlessness if it is found 
it that the object of its diverting genuine inter-State disputes to 
the minorities. procedure is not to settle but to evade the delicate 
and complicated issues which may arise from time to time. As 
a writer has pointed out, ‘‘A State will consent to waive its quarrel 
if, and only if, it can feel assured that the legal rights which are 
subject of the quarrel will nevertheless be safeguarded.’’"* <A 
guarantee is not enough, nor can a machinery set up to enforce it 
serve the purpose for which it is intended unless the guarantors 
wake up to their responsibilities. The Council has taken upon 
itself very onerous obligations, but no less onerous are the obliga- 
tions of its constituent members. Sometimes it has been felt that 
States not directly interested in the question of minorities protec- 
tion do not take their responsibilities seriously and seek instead to 
throw the burden entirely on the State er States concerned. Such 
an attitude it is difficult to justify and dangerous to adopt, for it 
tends ultimately to give issues relating to minorities protection the 
character and complexion of inter-State disputes which the 
Treaties are intended to avert. Mr. Henderson gave, on behalf of 
Great Britain, a wise and courageous lead in this direction in the 
well-known Polish elections case of 1931. 


Co-operation is undoubtedly a better method than coercion. 
But it is after all a method, a means to an end and not an end in 
itself. And it is wrong to mistake a means for an end. Tf co- 
operation does not succeed, attempts to secure for minorities 
the rights guaranteed to them under an international instrwnent. 
must not be given up in despair. Persuasion may be carried to 
an exeess and it is a scandal that about two years were spent in 
attemnting to solve the German settlers’ case in Poland by a 
method of fruitless persuasion. In defiance of the ear- 
nest efforts on the part of the Council, the Polish Gov- 
ernment carried out its scheme of expropriation in the 
case of at least 2,000 out of 3,000 German settlers in- 
volved. If a case like this comes up before the Council. 
and if it is not possible to rie it immediately or within reason- 





*Julias Stone: International Guarantees of Minority Rights, Pp. 265, 
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able time, it is its paramount duty to compel the State or States 
concerned to maintain the status quo where there is no assurance 
that the violation of the rights of minorities will be adequately 
compensated. In no case shall the State or States be permitted 
during the period of negotiations to carry out its or their intentions 
which form the subject-matter of dispute before the League and 
create faits accomplis and produce them before the League to pre- 
judice the case of minorities. If the League fails to show 
courage and determination in such a case, the proceeding before 
it is likely to prove at best meaningless and at worst a mockery. 

It has been pointed out that one of the great achievements of 
the post-War settlements in respect of minorities protection is the 
introduction of the judicial element into the sphere of League 
supervision and control. Every care was taken to state the rights 
of minorities under the Treaties in a language susceptible to juridi- 
cal treatment. A Permanent Court of International Justice has been 
created for the purpose and its range of jurisdiction has been clear- 
ly defined. It was claimed by M. Clemenceau in his letter to the 
Polish delegate that the judicial machinery is the main pillar on 
which the system of minorities protection rests. But if form is 
to be distinguished from substance, it cannot be said that the 
hopes raised in 1919 have been fulfilled and the promises all 
redeemed. Deeisions delivered by the Court of International Justice 
have been used generally for the purpose of securing co-operation 
rather than of deciding the points at issue once and for all. This 
has robbed the judicial decisions of the force and sanctity which 
ought to attaeh to them. It may be said in reply that allowance 
must be made for the existing circumstances and the temper ol 
nations. While that contention is perfectly reasonable in view 
of the present state of things, it is necessary to make the States 
bound by international obligations realise that the judicial 
machinery for the enforcement of those obligations is an essential 
and vital part of the system itaugurated under the ‘Treaties ol 
Peace. In other words, the League should see that the decisions 
of the Court of International Justice on questions which 
are referred to it occupy @ conclusive part of the system. 
Furthermore, the judicial machinery should be utilised for the 
purposes of minorities protection as readily as possible and ™ ithout 
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secure consideration of their petitions by a suitable body. 
that end in view, provi 
_ the Minorities Committees c 
sibility of petitions have been laid down. 





CHAPTER VI. 


THe ACHIEVEMENTS OF THE LEAGUE. 


The Treaties, as we have seen in the preceding chapter, have 
not only laid down provisions stating rights 


The Lesgue’s guacantee for minorities but have also stipulated ; 


ia * F ™™r that the protection clauses constitute ob- 
ligations of international concern and that 


they shall be under the guarantee of the League of Nations. The 


League cannot however act if any Treaty Government infringe any 
of the provisions to the prejudice of a majority community, for 
the League's guarantee is not intended for the latter but solely 
and exclusively for minorities. |The provision regarding the 
guarantee has made it clear how the Council of the League may be 
notified of any violation or infringement of the clauses and when 
and to what extent the Council can take action. Should any 
differences arise as to law and fact between the parties concerned, 
the points of dispute, at the instance of either party, may be re- 
ferred to the Court of International Justice whose decision in cer- 
tain cases must be final and conclusive. 
The Council itself has provided a machinery of control and 
supervision within the framework of the 
The object aimed at is ‘Treaties enabling the minorities to appex! to 
the League by means of petitions and to 
With 
sion has been made for the constitution of 
and conditions regarding the admis- 
The procedure as it 


evails to-day was not established all at once; it is the result 
6x0 to the needs 


of perience and has been adapted from time to time 





and circumstances as they arise. The system 1s not intended 
to lay undue emphasis on the points of difference be- 


The object 1s 
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about reconciliation between the parties by discussions 





to the International Court for final judicial arbitration. In no 


case are frivolous petitions or appeals by the minorities direct to a 
foreign Power encouraged. Such attempts are bound to be inter- 
preted by the Governments concerned as being acts of disloyalty on 
the part of the minorities which it is the duty of the Council to 
prevent. These are, moreover, incompatible with the ideas and 
principles underlying the present organisation of States. The 
Powers are not permitted to intervene singly but only 
in the name and under the auspices of the League. Nor 
is interference permissible or justified save in matters 
specifically mentioned in the Treaties, and according to 
the procedure laid down. Thus the juridical aspect of 
the League's supervision is emphasised. How far the League 
has succeeded by that procedure in securing protection for the 
minorities in Europe to which under the guarantee thev 
are entitled, it is now for us to investigate. In _ this 
chapter, therefore, we propose to give a short review of some 
typical cases which have been disposed of and the points of dis- 
pute involved therein. ‘The review is not intended to be exhaustive; 
the idea is to illustrate the principle which has been accepted by the 
League in regard to the protection of minorities. 


Altogether some three hundred and fifty petitions have been 
communicated to the League since 1921.* 

Disputes efore the This number, of course, excludes petitions 
Krcague and the aumber received from Upper Silesia. Of these cases 
almost fifty per cent. were dismissed as 

having failed to satisfy the conditions of admissibility laid down 
by the Council. Again, most of these cases were settled by the 
Minorities Committees themselves and only fifteen cases were put 
on the agenda of the Council and dealt with by it showing that only 
in exceptional cases was intervention on the part of the ; Council 
needed for the purpose of settling disputes arising out of the 
Minorities clauses. On two occasions the opinion of the Perma- 
nent Court of International Justice was sought on points of law. 


* The figure has considerably mounted up since the book was written. 
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Disputes in most of the cases arose out of questions relating 
to the acquisition of nationality, the use of 
the minority languages, provisions for 
education for the children of minorities, personal liberty, freedom 
of worship and equality of treatment in law and in fact under 
the agrarian laws introduced in some of the newly created States. 

In Poland two important cases arose regarding the acquisition 
of Polish nationality and liquidation of property of Polish 
nationals.* Both these points were settled by means of direct 
negotiations between the Governments concerned under the direc- 
tion of the League of Nations. 


Attempts were first made through the instrument of a Con- 
vention to decide points in connection with 
Acquisition of citizenship the acquisition of citizenship and the right 
and the mght of option - r : , 
in Poland, of option. Those attempts failed because 
of acute differences of opinion between the 
German and Polish Governments. Ultimately in June, 1924, M. 
Kaeckenbeek, President of the Upper Silesian Mixed Arbitral 
Tribunal, gave his award with regard to the issues raised. He 
decided that the possession of two domiciles did not disqualify 
persons from Polish nationality. Continuity of residence in ~ 
Poland was not deemed essential, although the continuous posses- 
sion of domicile was insisted upon. Germany's contention that op- 
tants for Germany were not under obligation to leave Poland was 
rejected. It was further decided that persons who left Poland for 
good after the Treaty had come into force and those who settled 
in other countries and not returned to Poland during the four end 
half years since the conclusion of the Treaty ought to be presumed 
to have given up their claim to Polish nationality. They were, 
however, given some time in which to express their definite view 
whether they wanted to retain it or not. On the basis of the 
award a Convention was drawn up and signed in August, 1924, at 
Vienna and subsequently ratified’ at Warsaw in 1925. The term 
‘* habitual residence '’ was defined and details were drawn up 
indicating what action might be interpreted as giving rise to a 


The issucs involved. 


* See the Permanent Court of International Justice, Series C; C.J., November, 


1923, ibid, February, 1924. 
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have given up the Polish nationality unless they definitely claimed 
it and had a parent resident in Posen. 
A more important question raised was with regard to land 
settlements. A telegram was addressed to 
The Polish Land Settle the Council of the League of Nations by the 
ments. i : 
Germanic League for the protection of 
minorities in Poland, appealing on behalf of thousands of peasant 
families of German origin who had been ordered by the Polish 
Government to leave their Polish homes. This scheme of the 
Polish Government may be traced to the Bismarckian policy of 
Prussianisation adopted for the first time in 1886 and sought to be 
carried out to its logical conclusion in the years immediately pre- 
ceding 1914. As Miss Mair puts it, ‘* this policy consisted in the 
systematic settlement of German colonists throughout Prussian 
Poland on land bought up and leased out to them by a Commission 
“appointed for the purpose.""* The Polish Government were 
anxious to restore such lands to Polish owners and thought that 
in so doing they were simply righting a palpable wrong which had 
been in existence for generations. A large number of evictions 
were made. And when the matter was brought before the Council 
of the League the Polish Government opposed the complaint on the 
ground that it was beyond the jurisdiction of the Council. The 
question was then referred to the Court of International Justice 
which expressed the view that Poland had no right to call in ques- 
tion the competency of the League.t The Court held also that 
Poland's action in evicting the German colonists was not in 
accord with her international obligations. The view was further 
expressed that the residence of a° person’s parents in Poland on 
January LO, 1920, could not be made a condition precedent to the 
acquisition of Polish nationality. The Polish Government refused 
to accept the competence of the Council in the matter and 


* Miss Mair: The Protection of Minorities, p. 77. 
+ See the Permanent Court of International Justice, Series FE. 
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abide by the declaration of the Court. They were however willing: 
to find outa practical solution of the question. They said that their 
orders for evictions were final, but that they were prepared to pay 
some sort of compensation to the colonists who had been affected 
by those orders and to withdraw the orders of expulsion against 
those in respect of whom judgment had yet to be executed. After 
a prolonged discussion in the Council in which Lord Robert Cecil 
took a very prominent part, it was agreed that the Council should 
reserve to itself the right to insist on the withdrawal or expulsion 
orders provided no agreed solution could be arrived at between the 
parties In regard to compensation. The terms of compromise re- 
garding compensation were discussed and considered by the Polish 
representative on the one hand and the Council's Sub-committee 
of three on the other. It was decided that a lump sum should be 
fixed for the purpose of awarding compensation, that sum being 
increased or diminished according as the number of persons con- 
cerned was greater or less than 500.* The average payment pro- 
posed to be made to each German affected was fixed at a minnnum 
sum of.£ 220. The persons who could claim Polish nationality 
on the day when the Land Law was passed were entitled to this 
consideration. This settlement was confirmed by the Council in 
June, 1924, and the first payment was made by the Polish (jovern- 
ment in the course of a month. Under the terms of the agreement 
the Polish Government distributed to 500 German settlers of 
Polish nationality compensation to the extent of 2,700,000 ztoty 
(gold franc). t 
Provisions made with regard to the application of language 
lawst deserve careful study. On November 
ae angares Laws i = 19, 1926, a circular was issued by the Polish 
Government in the Ministry of Education 
language laws of 1924. 
al insti- 
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indicating its desire to give effect to the : 
The directors of schools were informed that the education | 
tutions under their control and management must be conducted in 
the interests of all citizens without distinction of religion or race. 
They were told also that an attempt should be made to compe! 


* oO. J., July, 1934. Rt 
3 * Ten Years of World Co-operation, p- 375 


or Cf. Grabaki Laws issued in 124, 
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a dren belonging to the minorities to assimilate Polish culture 


d learn the Polish language. School teachers were enjoined to 
acquire knowledge of local languages so that there might be no 
difficulty on their part to talk with the scholars in the latter's 
mother tongue. In communications with the authorities and 
as & medium of instruction in schools the use of minority languages 
including Yiddish was admitted and recognised in a circular issued 
in February, 1927. 
Then according to an agreement arrived at by the Jewish 
representatives in consultation with M. 
patios) Se. the Pilih Grabaski, representing the Polish govern- 
ment, certain concessions were extended to 
the Jews which may be divided into four sections, viz., economic, 
political, cultural and religious. All restrictions which had been 
imposed upon the Jews in respect of the formation of trade guilds, 
co-operative associations and chambers of commerce, were abolish- 
ed. The Jews were exempted from the Sunday closing law. No 
discrimination was to be permitted against them in trade «nd in- 
dustry and in the matter of the regulation of monopoly concessions. 
They were to be admitted in due proportions to public employ- 
ments, and non-commissioned ranks in the army were thrown 
open to them. Government schools were to be set up with Jewish 
as a language of instruction and hours set apart for Jewish 
studies. Subsidies were to be specially provided for particularly 
deserying professional schools. Jewish school children were not 
to be compelled to do any work on their sabbath day or on the 
occasion of other Jewish festivals. They were to be allowed to 
attend their own prayers and the Jewish soldiers were to be re- 
leased from duties during religious ceremonies. 

On July 11, 1925, a part of this agreement embodied in a 
series of regulations was submitted to the Cabinet and accepted 
by them only five days later. The resolutions thus homologated, 
however, contained none of the economic provisions.* 

The problem of the minorities in Czecho-Slovakia is reported 

to have been solved satisfactorily. Such a 
Se parmyiy Dat e NF 09 view has been taken by no less a distinguish- 
ed authority than Professor Gilbert Murray 

* Miss Mair: The Protection of Minorities, pp. 06-98, 
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and is supported by the policy adopted by Masaryk to which 
reference hag already been made.* In April, 1922, the German 
Minority in Czecho-Slovakia submitted a petition enclosing a de- 
tailed list of their grievances.t The petitioners pointed out that 
their community was not represented adequately on the Constitu-. 
ent Assembly, that owing to the Czech language being used for dis- 
cussions in the Assembly the German representation was practi- 
cally ineffective, that the language law of February 29, 1920, 
permitting the use of minority languages in official business in 
districts where twenty per cent. of the population belonged to the 
minorities ran counter to the provisions of the Treaty, that the 
German minority were forced to use the Czech language in tele- 
phone, advertisements, etc., and that the fact of the landed pro- 
perty exceeding 150 hectares having been placed under the State 
administration showed that the intention of the Government was 
to transfer the entire land of that size from the German to the 
Czechs. 

The Czecho-Slovak Government stated in reply that the 
pee Germans were not represented on the Consti- 
Be cent nent tuent Assembly because of their refusal to be 

so represented. They had, however, more 

than their proportionate share of representation on the National 
Assembly which meant that they could alter the composition of 
the Constituent Assembly, if they liked. Of course, Czech was 
treated as the official language in deliberations in the Assembly, 
but the minorities were permitted to speak their own languages on 
the floor of the Assembly. The Government insisted upon a 
minimum of 20 per cent. of the total population in regard to cer- 
tain minority privileges inasmuch as it was administratively im- 
practicable and inconvenient to consider the claims in this regard 
of isolated individuals belonging to the minorities and scattered 
over large tracts of territories. Special care was taken to sce that 
the telephone numbers called in’ German were dealt with by 
operators knowing both the Cyech and German languages. The 
land reform, the Government added. had nothing to do with 
the oppression of the German minority; it was undertaken and 


* Supra, Chap. IV. 
* ©. 568, M. 389, 1972. 
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: cr : carried the peasants irrespective of their race or religion, .- 
hats ve We have already referred to President Masaryk’s observations 
oT. ae with regard to the facilities his Government 


“The German minority in placed at the disposal of the minorities. 
Crete See ae One or two sentences in which the policy of 
sca minorities protection adopted by the Czecho- 
. Slovak Government is reviewed by him may 
be added. ‘‘ Our policy towards the minorities,’’ Masaryk told a 
correspondent of the Daily Telegraph on October 25, 1926, ° 
only be one of absolute justice and equity. And by that [ mean 
not only that they must be free from oppression but that they 
must have a share on terms of full equality in the positive benefac- 
tions of Government.’’ He pointed out that in Czecho-Slovakia 
protection of the culture and languages of minorities was not a 
serious problem, for that problem had already been solved by the 
Minorities Treaty. The question with the minorities was actual 
share in the entire Government and in the control of the destiny 
not only of the persons belonging to smaller communities but of 
the whole country. Masaryk made it clear that they ‘' possessed 
all the necessary conditions for this in Czecho-Slovakia."’ 

There was reluctance at first on the part of the minorities to 
share the burden and responsibilities of government. They conti- 
nued to be in the position of a permanent opposition. But that 
feeling did not last long, for the Cabinet formed in October, 1926, 
included two Germans as Ministers, one being in charge of 
Justice and the other of Labour. There is, therefore, no denying 
the fact that Professor Gilbert Murray is right in thinking that 
the actual position of the minorities in Czecho-Slovakia is on the 
whole satisfactory. 

Steps have also been taken in Austria, Hungary and Rouma- 

. ma to enforce the provisions of the Minorities 

Baltic’ Btates ; oe Treaties and pass laws, bye-laws and regula- 
fade ip the Hongarian tions thereunder providing for the protec- 

tion of the minority interests in respect of 

language, racial peculiarities, observance of religious rites and 
forms of worship. Complaints have now and then been addressed 

to the League by the representatives of minorities and, in most 
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* 
eases, the points of difference have been amicably settled between 
the minorities themselves and their respective Governments. To 
take a specific case, the legislative enactments of the Hungarian 
Government relating to language are based on large-hearted sym- 
pathy and broadminded statesmanship.* Under those laws 
twenty per cent. of the population is treated as constituting a 
considerable proportion establishing a claim to recognition; and in 
districts where there is a minority of that size the Government 
officials, both of the executive and the judiciary, and the Munict- 
pal authorities are required to speak the minority languages. The 
free use of minority languages is guaranteed in private tntercourse, 
in commerce, in religion, in the press, in public meetings and In 
communications with the State and Municipal authorities. 
Much as one would appreciate the splendid and magnificent 
work done on behalf of the minorities in 
The oppression of the ; 
Geunan inimeritiee in Central and Eastern Europe through the 
Hs I intervention of the League of Nations, the 
picture is not complete unless one reviews In some detail the com. 
plaints that have been published throughout the world regarding 
repressive acts to which the minorities have been subjected 
in some parts of Poland and in Upper Silesia. On Decem- 
ber 3, 1930, the Berlin correspondent of a Calcutta nationalist 
dailyt discussed the position of the German minority in Upper 
Silesia. Terrible assaults, the correspondent pointed out, had 
been committed upon the Germans, their property 1n some places 
had been looted and excesses of various kinds had been resorted to 
by the Polish nationals. The German Government took a 
serious view of the situation and the German Consul at Kattowitz 
was asked to draw up a full report of the excesses. On the receipt 
of the Consul's report the German Government decided to make 
a representation to the League Council for necessary action. 
The Polish papers pointed out that proceedings had been 
taken against those responsible for the out- 
FR ag naga rages, that a number of arrests had been 
made and that 3,500 zlotvs had heen ear- 


marked as compensation for the victims. Polish excesses against 
* Adeanee, Dee. Nh, 1s) 
+O. J., August, 10925, 
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sive ar ye o cause for complaint till the excesses in U 

Silesia were broadcast. The situation seems to have changed as — 
on Ger ech, a distinguished German pacifist, admits. Accor 















seen cag in a certain district 400 members of the Stanlehelm broke 


up a Polish children’s festival, tearing down flags and doing 
damage to the Polish schools, besides assaulting individuals. Tn 


another district a meeting organised by the Poles was broken up 


by Hitlerites and still, in a third district, a Polish child was hit 


by a German and further again the windows of a Polish school 


were smashed and individual Polish citizens were assaulted by 
the Nazis. 


A Socialist newspaper in Germany sounded a note of warning 


in the course of a leading article and ob- 
A oo etalist newspaper = served that the rabid nationalists on both 
ames Europe. - ; 
sides of the German-Polish Frontier might 
any day come to blows and create a frontier disturbance. That 
newspaper further observed that the Germans should not think of 
the German minority in Poland alone because the fate of the 
Ukranian minority was even more intolerable, and that if the 
Council did not do anything the protection of minorities would 
be reduced to a mere farce. The paper concluded that it was not 
Pilsudski who was alone responsible. ‘* Europe,’’ we are 
told, “° is also responsible, specially the Great Powers who created 
Poland as an independent State."’ 
The view expressed in Berlin has been confirmed and 
strengthened by the New Statesman and Nation which 


published a few months later a lengthy article on the 
oppression in Poland. It wrote : 


“ The facts about the pacification of Eastern Galicia are now so 
familiar and so indubitably established that. they 
“a eat gar ee description need not be repeated here. The outrages com. 
mitted in Polish Upper Silesia are equally fam 

liar, Well-known, too, are the attempts at denial first, an 
then, when denial was found to be useless, at excuse and — 
palliation—the wretched stuff produced iar. the Heh Press 
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a Bureau in London, for example, and the frothy stream off — 
ee m propaganda that pours down on newspaper offices and on 
ae members of Parliament. Less familiar ig the terrorisation of © 


the white Russian minority by the Poles, though it may not 
always remain so, for a primitive peasant population that is 
hardly aware of the League's existence and has never had 
any experience of democratic institution may find other and 
more dramatic means of calling the world’s attention to its 
wrongs......... But whether familiar or not, the facts are 
there. Some of them—for example, the Silesian outrages— 
have been established by the League itself. And yet the 
violations go on as though the Minorities Treaty, the League 
and public opinion did not exist......Even the rulings of the 
Polish Court will sometimes flout the Treaty......One only has 
to imagine what would happen if Germany were to pass a 
law contravening the Treaty of Versailles, to realise that there 
are still two measures of international Justice to-day......-.- 
one for the victors, another for the vanquished......... But 
apart from any judicial considerations, how can there be any 
confidence in Poland's future if the minority—who make up 
a third of her population—are driven to think only one thought 
above all other thoughts, namely, how to shake off intolerable 
oppression ? 


The allegations made in the New Statesman and Nation 
quoted above are serious in all conscience. They are allegations 
not only against the Polish Government but also against the 
League of Nations. It is apprehended that if the present state of 
things continues with impunity in Upper Silesia the result would 
be disastrous. Poland is a new State which has been created 
under the provisions of the Versailles Treaty. Obligations were 
imposed on her, when extensive territories were assigned to her, 
to give adequate protection to her nationals belonging to racial, 
linguistic and religious minorities, particularly the Germans. 
Ter future depends to a considerable extent on the manner 1n 
which those obligations are discharged. The presence in her 
territory of a permanent community like the Germans groaning 
under wrongs Is @ menace to her stability as a State, if not to her 
very existence. She is on her trial. The German-Polish Con- 
-yention for Upper Silesia which contains a larger number of 
provisions for minorities protection than any other Minorities 


‘Treaty is an indication of the nature and extent of the League's 
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rritory. It is the duty of the League to make its guarantees 


is admitted on all hands. It is proved by the abnormally large 
number of petitions that come up before the League of Nations 
on behalf of the German® and Polish minorities in the Plebiscite 
territory. Some of the petitions go before the Council and a 
larger number are dismissed for some reason or other. There 
have been in all about 60 Upper Silesian petitions on the Council's 
agenda, 45 from Polish and 15 from German Upper Silesia. t 
Charges made in the German petitions against the Polish 
Government are of a much graver nature than those made in the 
Polish petitions against the German Government. Most of the 
petitions deal with grievances of the minorities in regard to the 
violation of educational, religious and linguistic clauses of minort- 
ties protection. Some of the recent cases which were brought 
before the Council raised the question of admission to German 
Primary Minority Schools,t acts of terrorism, especially by the 
Union of Insurgents which had deliberately planned and carried 
out a campaign against the Germans,§ the Polish elections of 
1930. || the situation of the German minority in the Voivodie of 
Upper Silesia,S and of that in the Voivodies of Poznan and 
Pomorze, the liquidation by the Polish Government of the pro- 


* A useful tabulation of petitions, Upper Silesian and other, is to be inne: in 
Von Trouharto's Volkerbund and Minderleiten— petitionen, 

{The German Government has informed the Hague Court that, os ao 
result of Germany's withdrawal from the League of Nations, it had no in- 
terest im prosecuting ite action before the Court against Poland which inclades 
a complaint against the treatment of German minorities in Poland. ax 

t O.J., April, 1927. 

§ OJ,, February, 1931. 

| OF ., Pebruary, 1931. 

% 0.J,, November, 1930, 
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perty of a number of Polish nationals belonging to the German 
minority® and the non-renewal of contracts of 32 doctors by the 
management of Spolka Bracks at Tarnowskie-Gory.t These 
cases are illustrative and by no means exhaustive. 

An anaylsis of some of these important cases seems to be 
ee Ra oe ee called for. Taking the consolidated case 
Far eae arising out of the Polish elections of 1930, 

. which merits close attention, we find that in 
their seising letters the German Government alleged that a large 
section of the German minority had been deliberately prevented 
by arbitrary measures of the authorities from exercising their 
right to vote, and even when able to use it, could not record its 
vote by secret ballot and that they had been subjected to a reign 
of terror. It was alleged, further, that the highest official in 
Polish Upper Silesia was the Honorary President of the Insurgents’ 
Union which was responsible for terroristic activities and many 
high officials were its leading members and that the police consis- 
tently neglected their duty by either not interfering at all or by 
taking very inadequate measures to prevent the violence to which 
the German minority had been subjected. These facts were 
exhaustively supplemented by a _ petition from the Deutscher 
Volksbund under Article 147 of the Upper Silesian Convention. 
It called upon the Council to resolve :t 


(1) That Article 75 (dealing with civil and political equality, 
equality before the law, and equal treatment by the authorities’ 
and Article 83 (assuring full protection of life and liberty) of the 
Geneva Convention had been violated, 

(2) That the Polish Government should take such steps 
against the authorities responsible for permitting the violation as 
would demonstrate to the Polish and German populations that 
there could be no repetitions of such offences and 

(3) That the Polish Government should examine whether the 
pri ‘ileged position of the Unton of Insurgents could be 
mfitained. § 


© OJ... July, 1489, and OJ, February, 151. 
ho yx oJ unre and Novewnsber, Liao), 

* O.J., February, 131, 

§ O.J., February, toa. 









= Bey races né ee KS ’ orze a wilaged in the German 
note of I ieisb >» , 1930, ‘ arenes ie: ars of the German 
<a : rity : vere » excluded from the exercise of their votes by arbi- 
‘ach jion on- the part of the Polish authorities which cannot be 
boss aut ed with the existing regulations. Where the minority 
= was. able to exercise their votes the free expression of their wishes. 
was subjected to the most powerful pressure. This conflicts with 
Article 7 of the Polish Minorities Treaty.""* — . 

The Polish Government in reply stated in the course of a 
letter, dated January 6, 1931, that the minority had not been 
deprived of electoral freedom arbitrarily. They admitted, how- 
ever, that disorders had taken place but denied that they were 
more serious than those incidental to important elections else- 
where and promised that all complaints would be investigated. 
that public officials implicated would be punished and that in- 
jured persons would be compensated. f 

On January 21, 1931, M. Zaleski, referring to the Volksbund 
petition regarding the election disorders in Upper Silesia, declared 
that : 


(1) The meidents in connection with which the memorandum 
affirms that Articles 75 and 83 have been violated are pri- 
marily offences against Polish legislation, and proceedings 
‘have been taken against the offenders."’ 

“ (2) Again, in conformity with the second of the conclusions in the 
memorandum severe penalties have been inflicted on the 
officials incriminated. Indemmities have been allowed in all 
cases where real damage has been shown.’' 

(3) As regards conclusion 3 concerning the Insurgents’ Union T 
wish to declare that to my knowledge this Union occupies 
no special or privileged position. In its anxiety to maintain 
public order my Government will not tolerate any effort on 


the part of a private association to arrogate special rights or 
occupy a dominant position,’ 


** 


“ The Polish Government will use every means within its power to— 
bring about peace and tranquillity in Upper Silesia. It has 
acted with severity, and will continue to do so agatiss all 
instigators of disorder, whatever their origin.”’ *) 


Ch 
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* O., February, 1031. 
; OS, February, 193i. 
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It will thus appear that there was no substantial disagree- 
ment as to the truth of the allegation that there had been infrac- 
tions of the relevant clauses in the Convention, nor as to the need 
for action by the League to safeguard the interests of minori- 
ties. But the immediate question for determination by the 
Council was whether the assurances of the Polish Government 
could be considered adequate reparation for every part of the wrong 
which had been committed. ‘*‘ The Council,”” it was observed, 
** must take all measures that the position may call for in order to 
ensure that reparation is actually effected...... Precautions must 
be taken to prevent the recurrence of similar incidents. The 
Council will have to go thoroughly into the question of the 
Insurgents’ Union and its relations with official cireles.”’ 

In his report, dated the 24th of January, 1931, M. Yoshizawa, 
the Council Rapporteur, remarked that the responsibility of the 
authorities was twofold, direct and indirect. As regards the direct 
responsibility, he expressed the view that the Council ought to 
receive from the Polish Government before its next session a 
complete and detailed statement of the results of the enquiries set 
up to invesigate into these cases, and also of the penalties imposed 
on the offenders and measures of compensation that might have 
been taken. As regards the indirect responsibility, the Rapporteur 
stressed apropos of the alleged activities of the Insurgents’ Unton 
that ‘‘ it is obvious that in regions like Upper Silesia with a mixed 
pepulation, no association with an accentuated national tendency 
should occupy a privileged position of such a kind as to prejudice 
the interests of the minority....... The Polish Government should 
take the steps required to remove any special connection that 
might exist between the authorities and the associations engaged 
in political activities, such as the association referred Co..... lathes 
The Council will certainly desire to be informed in due time be- 
fore its next session of any decision which the Polish Governmern| 
has felt right to take in this matter.” T 

The question came up before the Council in its May session. 
‘The Polish Government communicated the information desired tn 


* See Speech if Dr. Curtin (O.J,, February, Ir) 
t O.3., February, 19391, p. 297, 
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Ath of May, ne och i Seached the members 
| tin ‘ee course of the session. Regarding the con- 
ter Is “of that. ee the Repporteur observed that ‘' the measures 


rept dik ry i Polish Government did not include the one, which, 


»at 


in the opinion of certain members of the Council, would have 
afforded the most appropriate and effective means of severing such 
special bonds as might exist between the authority and the 
Insurgents’ Union. This statement shows that the Polish 
reply was not deemed satisfactory so far as the charge of the 
Polish officials’ connection with the Union was concerned. The 
Rapporteur recorded however that ‘* there had been real and defi- 
nite relaxation of the tension, and a very marked improvement tn 
the relations between the authorities and the minorities,’” and 
suggested inter alia that the Council should close its examination 
| of the matter.* The proposal came os 
bere ete avid «= -sSurprise upon some members of the 
Council, particularly Dr. Curtius. Te 
made it clear that the results of the Council's action were 
neither clear nor adequate so as to warrant optimism. The atti- 
tude of Dr. Curtius gave rise to a heated debate in which the re- 
presentatives of Poland, France and Yugo-Slavia fought for the 
adoption of the Report. The Polish representative went so far as 
to hold out a threat to the Couneil. ‘“ He was authorised to 
state,”’ observed M. Sokal, “* that the Polish Government would 
decline all responsibility if the Council having decided in 
favour of adjournment, any further tension arose.’t This 
indiscreet observation made by the Polish representative provoked 
a sharp rebuke from Mr. Henderson, the Acting President of the 
Council. Mr. Henderson declared ‘‘that he was not in 
4 position to satisfy himself that the information viven was 
complete enough and sufficiently satisfactory in character, to 
enable him to say that the Council was now entitled to dismiss the 
question entirely from its agenda,"’t 
The matter was then adjourned to the September session 
of the Council. In that session, however, a unanimous 


* O.1., July, 131, 
1 O.J., July, 1991, p. 1149, 
t O1., July, 1991, p. LIS0, 
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report was adopted noting the assurance of the Polish Govern- 
ment that they would make every effort to give the minority ‘‘the 
feeling of confidence without which it will be impossible to estab- 
lish that co-operation between the minority and the State,...... 
which is a duty equally urgent for the State and the minority 
ecoucerned.’"* The examination of the matter was accordingly 
declared closed, 

Tt is difficult to justify the action of the Council which was 
as hasty as it was ill-advised. There is nothing to show that the 
grounds which had weighed with Mr. Henderson in May did not 
stand in September. It may be stated that the complainant 
party, namely, Germany also did not make any comment on the 
September decision of the Council. Her failure to do so may be 
explained by the fact that she was aware that she was fighting 
against great odds, the majority in the Council being opposed to 
her. Dr. Curtius, the German representative, it onght to be 
further noted, was shortly to vacate the position of the German 
Foreign Minister. He was pre-occupied with Germany's 
domestic problems. But that is no reason why the Council should 
have failed to discharge her obligations. The explanation for 
the Council's action may be sought in the general poli- 
tical and economic pressure at that time. The Council having 
been engaged in that session in the consideration of the Sino- 
Japanese dispute regarding Manchuria had not sufficient time to 
devote to the German-Polish problem. Besides, Mr. Henderson 
who had upheld the cause of the German minority in Upper Sile- 
sia in the May session of the Council was over-burdened in Sep- 
tember with domestic polities on account of his exclusion from the 
British Cabinet, which was then reconstructed under the leader- 
ship of Mr. R. Macdonald, and of the impending general  clec- 
tions. 

Another very important issue that is involved in the election 

petitions of 1930 and the petition submitted 
The procedure of Gov- bw Lwo deputies of the Polish Serm on be- 
ernmenta seising ihe : ; 
Council of complaints by half of a large number of persons 1s the 
Cea aiics interest that a particular Government are 
entitled to take in the position of their 


* Minutes of the 65th Session of the Council. 
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former oul who tinve under the Minorities Treaties 
been transferred to a different Government. In the latter 


case, it may be recalled, the deputies of the Polish Seijm raised 


the question of liquidation by the Polish Government of the pro- 
perty of a number of Polish nationals belonging to the German 
minority.* It was pointed out in the petition that the 
matter was very urgent but the observations of the Polish 
Government on the allegations made in the petition did not reach 
the Council until about four months later,t i.e., the 5th of June. 
On the 7th June the petition and observations thereon were com- 
municated to the members of the Council then in session ut 
Madrid. On the 8th June the late Dr. Stresemann addressed a 
letter to the Secretary-General in which he said : 


‘ The petitioners submit that the petition is urgent. Accord- 
ing to information published by the Polish Government, measures 
for the execution of the liquidation have already been instituted. 
I consider therefore that the matter calls for urgent treatment. 
For this reason I have felt compelled not to await the usual pro- 
cedure before a Committee of Three. 

In accordance with paragraph 2, Article XII of the Treaty 
between the Allied and Associated Powers and Poland, I have the 
honour to request that the petition be placed on the agenda of the 
Council of the League."’ 


The President of the Council, M. Adactci, read out Dr. 
Stresemann’s letter and the Council decided on June 10, that the 
petition should be placed on the agenda. It is therefore clear 
that Germany was the seising member. 

Thus in the Polish elections case of 19380 Germany did not 
wait for the minority lodging a petition of complaint and seising 
the Council by normal procedure. This somewhat extra- 
ordinary procedure called forth an angry protest from the 
Polish representative. ‘* The German Government,’’ wrote 
M. Zaleski, ‘‘ has not hesitated to give to its action the 
character of a subjective and political intervention. The 


4 :-—~ "ap 6 u a € 
* OT,, July, 1929. 
' The petition was dated the 25th September, 1929, 
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German Government has itself altered the moral and legal 


basis of its action and described its Notes as ‘° Com- 
plaints;’ these Notes although forwarded direct by the Reich 
Diplomatic Representatives to the Governments-Member of 
the Council independently of the official distribution, should. 
none the less, have retained the character of communications made 
by a member of the Council to the Secretary-General.’"* 

M. Zaleski persistently stressed this point of view and made 
it clear that although he was furnished with Notes from the 
German Government,.be would take the memorandum addressed 
to the Council by the Volksbund representing the German minori- 
ty in Poland as the basis for discussion. Dr. Curtius, however, 
replied to M. Zaleski in the following terms : 


“While there is no doubt that we are acting in this matter in our 
capacity as members of the Council, and that our aim is to 
give more effect to the obligations assumed under the 
League's guarantee, we do not dream of denying that we are 
bound by close and intimate tics to the Germans who now 
live beyond our borders under foreign sovereignty. But this 
deep sympathy on the part of Germany in no sense afferts 
the fact that the Government of the Reich, in appealing to 
the League, has acted in accordance with the letter and the 
spirit of the existing law in respect of minorities. I do not 


find « single argument to invalidate this point of view."'! 


The basis for discussion of the election cases of 1930 was of 
course the Volksbund petition, but there seems to be no reason to 
hold that individual seisin in eases of an urgent character will 
not be used for the purpose of protecting minorities. But it 
cannot be ignored that in the cases under review the German 
Government and their representative in the Council were guided 
_ primarily by their interests in the fate of their former nationals. 
‘It is significant that Dr. Curtius admitted that they were bound 
by close and intimate ties to the Germans who now live beyond 


their border under foreign sovereignty. While individual seisin 


cannot but be held to be a legitimate method, there must be some 


limit to the doctrine that any Government should have power to 


* Letter, dated the 6th January, 1051, 
+ O.J., February, 1931, p, 166. 
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ay a ghbouring Government even fo 
‘ : § foxonet a BI Such intervention may 
ch wap ie Sed sy F hbeurd and dangerous lengths and may produce acute 
int ernatic nal conflicts. The League should define the spheres in 
wh ich each intervention would be permissible so that there should 
be ne doubt as to the actual position of different Governments 
inter se regarding the question of minorities protection. 

The case concerning the admission of children to the Primary 
German Minority Schools in the Voivodie of Silesia which was 
considered by the Council in 1927 raised two questions, namely, 
(1) the consideration of the points of fact as well as of law iny ‘olved 
in the petition; and (2) the consideration of setting up of a super- 
visory machinery for settling doubtful cases in accordance with the 
decision of the Council. It may be reealled that on September 
25th, 1926, the Deutscher Volksbund, an organization represent- 
ing the German minority in Polish Upper Silesia, lodged their 
petition of complaint with the Polish Munorities office at 
Kattowitz, in accordance with Articles 149-157 of the Geneva 
Convention. ; 

As regards the facts of the case, entries for new schools were 
received between June 20th and 26th, 1926. Two groups of 
pupils were entered : 


? 
. 
i 


Sue pao 

e a h vi 
ORS 
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(a) children attending schools for the first time, and 


(b) pupils who had previously attended the Polish schools 


and were being transferred to the German minority 
schools. 


In conformity with the notices issued by the Polish 
Voivoideship,* parents or guardians, ete., had to enter the names 
of their children or wards, verbally or in writing to the competent 
headmasters. The total number of pupils entered for the minority 
schools was 8,829 according to the statements of the Minorities 
office and 8,560 according to those of the petitioners. — Some- 
times after these entries were completed the supreme educational 
authority ordered an administrative enquiry for the purpose of 


* Documents, 45-48, 
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examining all parents and guardians who had entered children for 
the minority schools. By order of the educational authorities, 
the enquiry was carried out in 67 communes. In the course of 
their examination the parents and guardians had to state the 
mother-tongue of their children and also to declare whether they 
desired to enter their children for the German minority or for the 
Polish majority schools. They were asked further whether they 
recognised the signatures on the entry forms as their own and to 
point out in what form they had made written applications. As 
a result of these enquiries the competent authorities declared 
7.114 entries for the minority schools invalid for seven different 
reasons. 


At the beginning of the academic year 1926-27 all the pupils 
whose entries had been declared invalid were 
The issues raised in eXcCluded from minority schools. Many of 
connection with the 4, these children ceased to attend schools, their 
marl ot “the Polish parents or guardians maintaining that in 
Polish Upper Silesia. virtue of Article 131 and the practice 
of the Mixed Commission as _ recog- 
nised by the competent authorities they were not required to send 
to Polish schools their children or wards whom they had entered 
for minority schools. Many of these parents or guardians as a 
consequence received summary police orders for neglecting to 
send their children to schools. They appealed against these 
orders, but the local court at Krolewska-huta rejected the appeal 
of the parents concerned and sentenced them to fines for infring- 
ing the law on compulsory education. 
The petitioners then apphed for findings on the following 
issues : 

** (a) The inatructions of the Silesian Voivodieship declaring school 
entries invalid on the ground that the chiklren entered do 
not belong to the linguistic minority are illegal.” 

“(by The Silesian Voivodieship is under the obligation immediate! 
to admit to the elementary minority schools all children re 
gularly entered.” 


© O.J., April, 1927, pp. 491, 492. 
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msible for the education of children or against the 
ae children themselves until a final decision has been taken on 
“the petition. ""e 


The petition was carefully considered by the Mixed Com- 


mission, and President Calonder expressed the view that 


(i) in view of Articles 75 and 131 of the Geneva Convention, the 
yeneral administrative enquiry of the Summer of 1926 was not 
justified and (ii) certain entries for the minority schools were 
ngfully rejected, namely, all entries of children whose parents 
or guardians, upon examination, formally expressed the desire to 
send their children to the German minority schools, irrespective 
of whether they stated the mother-tongue to be Polish, German 
and Polish, or German; all entries of children whose parents or 
guardians, upon examination, made no declaration as to schools 
they desired their children to attend, irrespective of whether they 
stated their mother-tongue to be Polish, German and Polish, or 
German; all entries of children whose parents or guardians, upon 
examination, expressed the desire to have their children taught in 
German and Polish but did not specify whether they were to be 
taught in German minority schools or in Polish majority schools 
irrespective of whether they stated their mother-tongue to be 
Polish, German and Polish, or German; the entries of 1,307 chil- 
dren whose parents or guardians did not respond to the summonses 
to appear for examination in the summer of 1926, and whose 
entries were annulled on that ground. 

The President of the Mixed Commission made it clear that 
all the children described above should immediately be admitted 
to the minority schools with the exception of those excluded on 
grounds that they did not possess Polish nationality, that 
they had been entered by persons not legally responsible 
for their education, that they did not belong to the 
school districts concerned, that they should have  attend- 
ed schools other than those for which entries had been 
made and that they were no longer subject to the obliga-— 





oa » ~ O.J., April, 1927, p. 492. Sve = : 
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tion to attend schools under the law of compulsory education. ‘It 
was however added that the petitioners should submit special 
petitions with regard to children refused on those grounds. 

The view was further expressed by M. Calonder that compet- 
ent authorities should be requested to issue no police summonses 
for failure to comply with the law regarding attendance at school 
to parents or guardians of children who ought to be admitted to 
the minority schools. The authorities were also requested to 
withdraw the summonses if the latter had not already been pro- 
nounced upon by the Court.* 

An appeal was however preferred before the Council of 
a | the League under Articles 149-157 of the 
The contents of the 7 : : : 
Council decision and the Geneva Convention. The Council ap- 
eee ees: ® sy DHointed by its resolution of the Sth of 

* March, 1927, the representatives of Italy 
and the Netherlands to assist M. Urrutia, the Rappor- 
teur, in the preparation of a report concerning the subject- 
matter of the appeal. The Committee thus constituted 
examined the various aspects of the question and the Rapporteur 
submitted a draft resolution for acceptance by the Council. The 
resolution directed the attention of the Polish Government to the 
desirability of not insisting upon the measures taken by its local 
authorities to exclude from minority schools the following cate- 
gories of children for whom applications for admission had been 
received : 


= 
(1) Those whose demands for admission invalidated because 
the parents or guardians did not comply with the invitation to ap- 
pear at the enquiry held during the summer of 1926, and 
ss (2) Those whose demands for admission invalidated on the 
ground that the children to be admitted whose mother-tongue wis 
stated at the time of the enquiry to be both German and Polish, 


did not belong to the German minority. 


The desire was expressed that an opportunity should be given 
to children in these two categories to enter the minority schools 


* ©.7., April, 1927, pp. 503-504. 
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as soon as possible and without fresh applications save when 
the child (a) did not possess Polish nationality, (b) was entered 
for the minority school by a person who was not legally respon- 
sible for his education, (c) did not belong to the school district 
concerned, (d) should have attended another school and (e) was no 
longer of compulsory school age. 


It was directed further that all proceedings should be sus- 
pended that might have been taken against any person respon- 
sible for the clild’s education because the child did not appear at 
the Polish school when he should have been admitted to a minority 
school, 

The resolution then recommended the institution of a system 
of enquiry into the concrete cases falling under the two categories 
named above which might appear doubtful to the Polish school 
authorities. It was also suggested that a similar system of en- 
quiry might be applied in the case of any fresh demands for the 
admission of children that might subsequently be received from 
persons legally responsible for their education, in the event of such 
cases appearing doubtful to the Polish school authorities. The 
object of the enquiry was to ascertain whether or not the child 
spoke the ‘* school *’ language used in a minority school so that 
he could usefully attend that school. 


The method of enquiry laid down in the draft resolution 
was that in every doubtful case, the Polish educational authori- 
ties should refer the matter to the President of the Mixed Com- 
mission assisted by a Swiss national who musts be an expert in 
educational matters. If, in view of the expert’s opinion as to 
the child’s knowledge of German, the President declared that it 
would be useless for the child to attend the minority school, he 
should be excluded from the school. This method of enquiry 
was also recommended to be applied in the case of children in 
respect of whom persons legally responsible for their education 
had declared, at the enquiry held in 1926, that their mother- 
tongue was Polish, should these persons express a desire for such 
an enquiry. In such cases children in question should be allow- 
ed to enter minority schools if, in view of the expert's opinion as 
to their knowledge of German, the President declared that they 
could usefully be admitted to these schools. 


>>. 





THE ACHIEVEMENTS OF THR LEAGUE 153 


The procedural part of the resolution was to be treated as an 


exceptional measure to meet a defacto situation not covered by 
the Geneva Convention and not to be interpreted as in any way 


modifying the relevant provisions of that Convention.* 

The Council accepted the resolution on March 12th, 1927. 
It is necessary in this connection to add a few words on the legal 
question which was left open by the Council Rapporteur and 
discussed by the President of the Council. From the legal stand- 
point, the President stressed apropos of Articles 74 and 131 of tire 


Geneva Convention which have laid down that the statement of 


the children’s parents may be neither verified nor contested that 
there could be no question ‘* that even a child which knows no 
language but Polish, must be allowed admission to the minority 
school.’ He added that ‘* the principle that the decision as to 
which school the child is to attend depends solely upon its parents’ 
wishes must in future be rigidly maintained, irrespective of the 
language spoken by the child.”’T The legal issue was not, how- 
ever, decided by the Council at that time, but the desire was 
expressed that should that position be called in question, Germany 
would be obliged to press for a fundamental and final decisien 
with regard to it. 

It is well known that the procedure recommended in the 
Council resolution was given effect in April, 1927, and a Swiss 
educational expert was appointed in the same month. But the 
machinery set up failed to solve satisfactorily the problems which 
had arisen in the Polish part of Upper Silesia. In February. 
1928, the German Government being disatisfied with tts opera- 
tion, had recourse to the legal right guaranteed to them by the 
President of the Council to reopen the questions of law involved. 

It appears, therefore, that the conflicts bet ween Germans and 
The conflicts between Poles in the plebiscite territory and also in 
Germany and signee other German areas which have been trans- 
ae eal sannes, x ferred to Poland are as f requent as they 
With all their efforts the League has not vet been in 


are acute. 
| There seems to be 


4 position to restore peace in those areas, 


¢ O.J., April, 1987, p. 401. 
+ OJ., April, 1927, p. 402. 
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oper ation and neighbourliness between Poles and 
_ This tension of feeling is to be traced to historical and 


political causes. It may be noted that as the result of post-war 


reconstruction a large mumber of German districts including the 
administrative district of Posen and a part of Upper Silesia were 
transferred to Poland, an arrangement in which the Germans 
have acquiesced with the greatest reluctance. 

The German Census of 1910 has often been quoted to prove 
that West Prussia had never been an ‘‘ indisputably Polish area,”’ 
for according to that census out of a total population of 989,715, 
421,033 were Germans as against 439,014 Poles. In the tevo 
administrative districts of Posen, viz., Bromberg and Posen 
Proper, the Census returns revealed that in the former territory 
there were 315,945 Germans as against 377,245 Poles and in 
the latter there were 352,560 Germans as against 885,226 
Poles, thus showing that in the district of Posen Proper only 
there was a large Polish majority. Upper Silesia is ethnographi- 
cally a mixed area. In certain areas the German culture is pre- 
dominant while in others it is the Polish culture that holds sway- 
It is, however, difficult to estimate the comparative strength of 
the German and Polish populations because the statistics given 
by the two parties do not correspond and are not, therefore, 
reliable. But it is a fact that when the plebiscite was taken in 
1921, a considerable majority voted for Germany. The Germans 
claim that it was a 60 per cent. majority for them. Generally, 
the rural areas voted for Poland while the town and industrial 
centres voted for Germany. It is also alleged that considerable 
French pressure was brought to bear upon the voting as againat 
the Germans. 

In a book entitled Sufferings of Eastern Russia by F. 
Warner it is stated that by the Treaty of Versailles ** Germany 
lost in the East 5,100,000 hectares (13,770,000 acres) of territory 
or 28 per cent. of the total, and 4,375,000 inhabitants, or 31 per 
eent. of the total population.’’ In other words, Germany lost 
more than } of its area, almost 4 of its producing power, in- 
cluding in Upper Silesia 53 hard coal mines (of a total of 67), 10 
zine and lead mines (of 15), 22 blast furnaces (of 25), 9 steel worke 
(of 12) and 9 rolling mills (of 12)."" The loss seems to be appall- 
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ing, but some allowance must be made for the fact that the book 


referred to is one of a series of propagandist literature that Ger- 
many has been publishing since the conclusion of the Treaty of 
Versailles. There can, however, be no denying that Germany has 
been afflicted by a sense of grievous wrong. This in a large 
measure explains the strained relations between Germans and 
Poles on the frontier and in several German districts assigned to 
Poland. . 

It is generally admitted that there are no longer as many 
Germans living in Poland as the Census figures taken in 1910 
indicate. There have been large migrations since partly on ac- 
count of the anti-German policy of the Polish Government and 
partly on account of the anxiety on the part of the Germans to 
settle down under their own Government. It is signt- 
ficant to note that in the two Voivodeships of Pomerellen and 
Posen the number of votes polled for German lists at elections 
rose from 169,209 in 1922 to 187,217 in 1928, the number of 
German members of Parliament rising from 3 to 7. It ts also 
claimed that in the last Municipal elections about 45 per cent. 
of the votes polled were cast for German lists. Besides, there Is 
a big German majority in the industrial district around Kutto- 
wity and that fact is not seriously contested by the Polish authort- 
ties. According to the recent Polish census returns, 69-2 per cent. 
of the population belong to the Polish race and 63'S per cent. to the 
Roman Catholic Church, while the Germans claim that at least 
40 per cent. of the population of Poland belong to the national 
minorities. As has been pointed out, these conflicting figures 
cannot be relied upon in their entirety, but the fact that the Allied 
Powers found it necessary to impose on Poland international 
obligations of minorities protection amounted to recognition by 
them of the existence of a considerable minority in that State. 

The German view regarding Upper Silesia is that there is 
no racial division of nationalities there. The Upper Silesian, it 
is contended, regards himself primarily as an Upper Silesian. 
Economic, religious and ‘cultural considerations determine [is 


© Dr. Axel Sclumidt: The Germans in Poland, p. &. 
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political affiliations.* Upper Silesia had been politically severed 
from Poland centuries ago. It is true that it owes its economic 
and cultural development to Germany to a considerable extent, but 
it is also true that this was brought about at the cost of Polish 


national consciousness. Reference may be made to the German 
Colonization Scheme under which a Commission set up for the 
purpose not only had power to expropriate Jand-owners but exer- 
cised that power freely and indiscriminately with the result that 
the Germans benefited at the expense of the Poles. And that 
seems to be the reason why the Polish Government have excluded 
from the rights of citizenship those Germans who were settled in 
Polish districts in accordance with the Colonization Scheme. 

The Germans allege, on the other hand, that the effective 
denial of equality of rights is not confined to educational 
matters. It extends to the whole of publie life, and in support at- 
tention is drawn to the dissolution of the German organizations in 
Poland, the exclusion of Germans from public offices, the pressure 
brought upon industrial concerns not to employ German em- 
ployees, the differential treatment accorded to them in the matter 
of contracts, State subsidies, ete., and the violent interruption of 
the religious meetings of German Catholics and the removal of 
German Canons from office and their expulsion from the country. 
As compared with these grave allegations some of which have 
been proved to be true on independent investigation by the League, 
the Polish complaints from the German part of Upper Silesia are 
mostly trifling. It 1s ridiculous that the League allowed its time 
to be taken up with the amusing case of a railway booking-office 
clerk who had requested a woman to ask for her ticket in German. 
But it cannot be ignored that nearly 20,000 German children 
attend minority schools in Polish Upper Silesia while not even 
1,000 elnidren go to minority schools in the German province, 
Conditions vary in Ger- Pianeta ples aig soneia by oe Setrdan 
any and. Pond. | 5 may be mentioned further 

that in the Polish Parliament the number 
of representatives of national minorities is about one quarter of 
the total number of deputies. In the elections of 1928 the 


* H. Lukaschek; The Germans in Polish Upper Silesia, p. 6, 
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German minority were able to increase their representation in the 


legislature from 17 to 19 seats. On the other hand, not a single 


representative of a national minority sits in the German Reichstag. 
The two Polish deputies who had been in the Prussian Landtay 
failed to secure re-clection in 1928. And both Germany and 
Poland follow the system of direct and secret proportional repre- 
sentation. These facts have been sought to be interpreted im 
different ways by Germany and Poland. The Germans use these 
in support of their contention that they represent really a minority 
in Poland while the Poles under Germany are satisfied with the 
existing arrangements. The Poles, on the contrary, use these as 
evidence of their liberal policy towards the Germans and of the 
German oppression of the Polish minority. Both these conten- 
tions cannot be true. The fact seems to be that the Poles under 
Germany have practically ceased to be Polish in their outlook on 
aecount of the Policy of Prussianization pursued for centuries and 
that the Germans under Poland still retain their allegiance to 
German culture and constitute a virile minority fully conscious ot 
their pre-war position and their high state of intellectual and 
cultural efficiency. It means, in other words, that the Germans 
in Poland are giving the new State the trouble which is not pos- 
sible in the case of the Poles under Germany. The German 
oppression is to be traced back to past history wlile the Polish 
oppression of the German minority appears to be an act of re- 
venge. Neither Germany nor Poland can, therefore, wash their 
hands clean of the acute and frequent conflicts that have oecurred. 

Wherein then does the remedy lie? Does it he, as Germany 
Re ia aaa contends,* in the revision of the Versailles 
Treaty revision or more Treaty? Or does it lie in a greater and 
empebag eacats us more systematic control by the League over 
Btinorives, quatantecs t the difficult and complex position in the 
territories affected? The revision of the Versailles Treaty de- 
sirable as it is in many respects is, in our considered judgment, 


* Mor an oxtrente German view read Axel Schmidt's ‘* The Preposterous Corridor © 
(English Edition, 1933). “ No passage of years,”’ says the author, © con ever out lav 
Germ anys claim to the Polish corridor, the Netze district, Danzig sad Polish Upper 


Silesia,” p. 37. 
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out of the question for the present, for such a step would involve 
the reopening of all the issues which were considered and decided 
upon by the Peace Conference of 1919.* While we recognise that 
Germany has legitimate cause for grievance against the Treaty 
from political as well as economic points of view, we are of opinion 
that the question of any drastic revision of the Treaty would give 
rise to a much more complex situation in Europe than it is at 
present. The only alternative, therefore, appears to be closer 
supervision and control by the League and its constituent 
bedies over the position of the minorities in the dis- 
turbed zones. We think that the Peace Conference com- 
mitted a blunder in excluding Germany and certain other 
States from the purview of the League of Nations. That 
blunder should be rectified.t It is a constant complaint by Poland 
that while she is bound by a Minorities Treaty no such obligation 
has been imposed upon Germany (barring the German part of 
Upper Silesia) with the result that the latter can violate with 
impunity the principles of minorities protection which 
have been evolved at Geneva and which constitute an 
integral part of the system of public law in Europe. 
It is also a grievance with Poland that while her ob- 
ligations in respect of minorities protection in her part 
of Upper Silesia are of a permanent character, Germany s 
obligations in that respect in the German part of the Plebiscite 
territory are for a transitional period of 15 years only. This 
is & grievance which ought to be carefully, sympathetically ane 
seriously considered by the League. 

The League has done well in establishing the principle that 
in matters of dispute the State complained against should not be 


“An agreement known as the German-Polish Non-aggression Pact was 
signed on Friday, the 26th of January, 1934, which seems to have been  huiled 
with deep satisfaction in the capitals of Europe. It provides for a peaceful 
settlement of all German-Polish probleme. We have, however, our = serious 
doubte if, having regard to the nature of the issues, particularly those bearing 
om territorial reorrangements after the Great War, and the problem of minorities, the 
terms of the agreement will be scrupulously observed. We refuse to believe that “a mere 
picon of paper "’ is sufficient to heal ancient wounds oggravated as they bave been by 
joei-war reconstruction, ' 


{ Germany has withdrawn from the League, 
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permitted to execute its measures and thus create a situation un- 
der which it may confront the Council with certain accomplished 
facts. The principle, in other words, is that the State complained 
against must suspend all its measures in respect of which petitions 
have been submitted to the League of Nations. What is needed 
is that this prineiple should be put into effective operation so that 
minorities may have no cause for grievance. ‘This is a res- 
ponsibility which the League should face boldly and without 
hesitation, 

The present position of Ruthenia, for which some specific 
provisions were made in the Czecho-Slovak Minorities Treaty, 
throws a lurid light on the nature and so-called effectiveness of the 
League's guarantee. So far those provisions have not been pnt 
into force. Elections have not been regularly held in Ruthenia. 
Autonomous self-government which was promised has not yet 
been granted; Ruthenia still remains within the general 
system of the Czech administration. It is true that a native of 
Ruthenia has been appointed as Governor of the territory, but he 
is « mere figurehead, the real authority being exercised by the 
Vice-Governor who is a Czech and appointed by the Czecho-Slovak 
Government. It may be noted that the appointment of the Vice- 
Governor, curiously enough, had been made before the appoint- 
ment of the Governor; and during the time when there was no 
Governor everything had to be entrusted to the Vice-Governor 
who ‘‘ not only holds the substance of power, but is, in 
accordance with the letter of the law, in a _ far stronger 
position than the Governor.’’* In the Municipal elections whieh 

have been held in Ruthenia anti-Czech 
Promises held out to majorities have been returned to the local 
oy a ig > keer see Councils which are no better than local pub- 
lic bodies as distinguished from the Central 


‘Diet. The Ruthenians have entered a strong and vehement pro- 


test against, the delay in introducing self-government for them- 
selves and *' a vigorous anti-Czech agitation is being maintain- 
ed.’+ The Czecho-Slovak Government state in reply that the 
Ruthenians are illiterate and as such are not capable of discharging 


* A. Headlam-Morley: The New Democratic Constitutions of Europe, p 72 


+ Ibid, p, 73. 
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the burden ana responsibilities of government. An additional argu- 
‘ment has been sought in the poverty of the Ruthenians. Those who 
pay the piper must have a right, it is argued, to call for the tune, 
und so long as the Czech tax-payers supply the funds they are Jik 
lv to resist the establishment of provincial autonomy for Ruthenian. 
The Council of the League is, however, watching the steps taken 
by Czecho-Slovakia to accord the Ruthenians the — fullest 
measure of autonomy in accordance with her obligations. The 
Secretary-General was directed by a resolution of the 29th of 
November, 1930, to keep the Council informed of the real state of 
things. He is still performing the duty, full autonomy not vet 
having been conceded.* 
A delicate situation has also arisen in Slovakia owing cliefly 
to the introduction of Czech officials and 
“ec ia Seay ho ga school masters there and the anti-religicus 
jected but the Slovaks tendency of the Government at Prague. 
represonted on the Gov- “pe Sia 
ernment. Slovakia is demanding a form of autono- 
mous self-government similar to that pro- 
vided for Ruthenia in the Czecho-Slovak constitution as well as in 
the Minorities Treaty. The demand has not yet been 
conceded. The objections raised in the case of Ruthenia 
apply in this case also. It is stated on behalf of the Central 
Government that the Czech officials were appointed originally 
owing to the lack of efficient and competent Slovaks to administer 
their own affairs; and further the Slovaks unlike the Ruthenians 
‘have not the advantage of special recognition by a Minority 
Treaty or by the Constitution."’t It is well-known that for the 
first few years the Slovak Peoples’ Party were ‘' in violent Opposi- 
tion to the Central Government."' ‘' Tt is, however, probable,”’ 
observes Headlam-Morley, ‘' that the recent entrance of the 
German agrarians and of the Slovak Peoples’ Party into M. 
Svehla’s Coalition Government would be followed by the intro- 
duction of a new system of local Government throughout the 
whole State."’t 


*" See C. 21, m, 12, 193), I. 


! A. Headlam-Morley: The New Democratic Constitutions of Europe, p. 73. 
t Ibid, pp. 73-74. 
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The questions that now arise are: Has the League succeed- 
| ed in discharging satisfactorily its obliga- 
Has the League been tions to the minorities? Has the procedure 
of supervision and control adopted by it 

proved adequate and effective? A number of cases have 


been cited to show in what respects the League can 
legitimately claim to have brought about reconciliation be- 


tween the Governments concerned and their respective 
minorities and in what respects it has failed to act decisively 
in the interests of minorities. The important point to 
be noted in this connection is that the issues brought to the notice 
of the League are so numerous and cover such a wide range of sub- 
jects that it is difficult for an international body to intervene with 
success without giving rise to suspicion among the Governments 
affected. It may be stated here that im _ their Report 
to the Assembly the Sixth Committee* mentioned that 
the representative of South Africa had emphasised that 
in certain areas of mixed population, where conflicts were 
frequent and serious, order had been maintained and 
peace restored by mere presence of consuls or other pleni- 
potentiaries of foreign Governments who could take an impar- 
tial and detached view of events and bring their influence to hear 
on the conduct of the authorities in the disturbed zones. He 
had further observed that cases might arise in which the presence 
of resident representatives of the League might have a more bent- 
ficent and immediate effect, and accordingly suggested that the 
Council might well consider in suitable cases the desirability of 
ermploying such representatives with the consent of the Govern- 
ments concerned, to allay public excitement and to reassure the 
minorities. 5 
The suggestions made by the South African representative are 
. ; not embodied in a definite resolution, but the 
| Dg ii Committee admitted their force and placed 
pes them on record. Nor, as we have scen,T was 


constant supervision by the League with regard to the position of 
* The Leaguo of Nations and Mfinorities (issued by the Information Section of 


Lengue of Nations Secretariat), p. 25. 
{ Vide pp. 0-01, 
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'$ % minorities actitaered: valid by a Committee of the mem- 

bers of the Council. Any such supervision was out of 

af 1 question also because it was liable to be  interpret- 

ed as an attempt by the League to interfere with the 

ae ‘domestic concerns of the autonomous States. The League 

has therefore evolved a procedure by which it intervenes only where 

specific cases of infraction or danger of infraction of the clauses in 

the Treaties are brought to the notice of the Council by a member 

thereof. Petitions from unauthorised sources or petitions which 

do not satisfy certain conditions are not considered. Most of the 

petitions, however, which come to the Council deal with imaginary 

grievances, as is clear from the observations made by the Minori-— 

ties Committees appointed in 1932.* In such cases the Committees 

make investigation and communicate their opinions to the Secre- 

tary-General of the League. No further action by the 

Council is required. The results of investigation by the Commit- 

tee are, with the consent of the Government or Governments con- 
cerned, published in the official journal of the League. 

It is not without interest to discuss here in some 

detail the question of frontier revisions as a means of 





solving the minorities problem. In fact, it has for some 
time past engaged the attention of political thinkers and 
careful students of the subject. On moral grounds there can 


be no objection to a re-examination of frontiers in the light of new 
developments, particularly when it is remembered that the frontier 
revisions were undertaken at the Peace settlement of 1919 with 
a view to giving certain peoples their national independence in 
accordance with the principles enunciated by President Wilson. 
One will agree with Mr. Macartney when he savs that 
The revision of frontiers ‘“ the frontiers laid down in 1919 and 
the problem and ite ime 1920 are no more sacrosanct than those 
tations. which they replaced.’"t If, therefore, 
it is found on proper and careful investigation that in 
certain respects and in specified areas the terms of the 
settlement have in practice departed from the principles 


* OJ, Januory, February, April and June, 1992. 
t Nations! States and National Minoritios, p. 427. 
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of justice and self-determination, there is no alternative to 
modifying them along lines which circumstances might warrant 
and justify. From the legal standpoint also there appears to be 
little doubt as to the validity of any action that might be taken in 
this behalf despite the guarantee of territorial integrity and 
security against external aggression contained in Article X of the 
League Covenant. For Article XLX gives the Assembly power to 
advise from time to time reconsideration by members of the 
League of those Treaties which have become inapplicable and exa- 
mination of international conditions whose continuance might 


endanger the peace of the world. But what is legally valid may not 


be expedient. As we have suggested in the case of the Versailles 
Treaty, it is for us to enquire whether an attempt to revise the 
frontiers would or would not make the situation worse than ‘tt is 
at present. The Allies contend in reply to Germany that 
‘‘ every territorial settlement of the Treaty of Peace has been 
determined upon after the most careful and laboured considera- 
tion of all the religious, racial and linguistic factors in each parti- 
cular country.” That claim may not be justified in every detail, 
and there are cases in which justice has not been done to the 
aggrieved party out of disguised contempt for the vanquished. 
But their number is fortunately not very large. Frontier revisions 
have their limitations and they cannot by themselves solve the 
problem of minorities once and for all under the modern organisa- 
tion of States and the present distribution of populations. In the 
majority of cases the remedy in the shape of frontier revisions is 
likely to prove worse than the disease itself especially at the 
present moment, for it will give rise to a formidable series of 
baffling national and international problems. But it must at thie 
same time be clearly understood that existing frontiers are not 
absolutely sacrosanct. That must be emphasised not only as a 
moral principle but as a positiye statement of law. 
Now although the League has a good record to its credit, it 
cannot be said that the oppression of the 
er athe than oo on minorities in all the disturbed areas 1s now 
League. il thing of the past. The League, lov 
example, has not been able to do anything 
substantial in Poland, Upper Silesia, Ruthenia and many other 
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laces and gi ve sa Matndtion ts cry minorities. ey The results are 
ae t to be Se rbed simply to the procedure of ‘control and super- 
rs vo n. The procedure seems to be effective for the specific pur- 
vo » for which it was intended. The whole thing depends more 
coe | 
| se “upon the cultivation of a spirit of co-operation and comradeship he- 
i - tween a State and its people and between the majority and the 
; “Ininorities than upon any action by the League. The obvious 
difficulty in this regard arises from a spirit of defiance on the part 
of the minorities who had formerly held the reins of power and 
from a spirit of vengeance on the part of the majority who had for- 
merly been oppressed and have now come to possess power under 
the reorganisation of States in post-war Europe. Both these 
tendencies are anti-social and inimical to the growth and develop- 
ment of a common nationality and a common political conscious- 
ness. The League, whatever might be its procedure and however 
drastic ifs powers, cannot and will not succeed unless these ten- 
dencies are eluminated by steady and earnest efforts at reconcilia- 
tion by the parties concerned. The initiative ought to be taken 
by the Governments—men who occ ‘upy seats of authority. ‘They 
must show to the minorities in a convincing manner that justice 
is to be dealt out equally to all classes of the people, irrespective 
of their race, language or religion and that nobody is to be denied 
the right to which he is entitled. They must proceed further and 
give the minorities an opportunity to co-operate with them in the 
uctual work of administration. Minorities, on the other hand, must 
respond generously. ‘l‘hey must not nurse any Imaginary grie- 
vances. They must remember that if they have rights they have 
alse obligations. And the first and foremost duty on their part 
is to co-operate with their Government and to act as loyal and 
law-abiding citizens. So long as this sense of mutual trust and 
co-operation is lacking, so long no international instrument and | 
no international authority, despite its prestige and disinterested- 


ness, will succeed in establishing peace and maintaining law in 
the disturbed zones. 
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CHAPTER VII. 
PRINCIPLES UNDERLYING THE TREATIES. 


‘The history of the problem traced back from the Congress of © 
_ Vienna in 1814 down to the Treaty of Versailles, 1919, must have — 
* proved that Europe has been following during these hundred years © 
; a policy of gradual and progressive development in the matter of 
protection of minorities in the newly created States by international | 
conventions or agreements. The origin of the protection of reli- 
gious minorities, as has already been pointed out, is to 
be found in international documents far older than the 
Treaty of Versailles. M. D. Mello-Franco is of opinion 
that the first Treaty which stipulated expressly that in any 
country a class of citizens should not be treated, in‘law and in 
fact, as being inferior to other classes not only for religious but 
also for racial reasons, was the Treaty of Paris of 1856, concluded 
after the Crimean War. From that date onwards the question of 
protection of racial, linguistic and religious minorities has received 
ever-increasing attention from Governments of various countries. 
The question, however, has been raised on certain very important 
historic occasions resulting in important political changes such as 
(1) the incorporation of the territory of one State with that of 
another, (11) territorial rearrangements brought about by a war or 
a succession of wars, (IIT) the construction of new States general- 
— _Tyand (TV) the construction of new States resulting from struggles 
- on the part of certain States against the oppression of others. Ex- 
amples of such changes, as Rapporteur M. De Mello-Franco ob- 
served at the fifth meeting of the Council of the League held at 
se ’ Geneva on the 9th December, 1925, were furnished by the Tre: aty 
| 08. Berlin of 1878, which imposed religious toleration for their 
_ respective minorities on the newly created States and = on 
i. comes principalities such as Bulgaria, Serbia and 
wo nania as a condition precedent to international recognition 
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a aes and the Treaty of Vienna of 1814, between the 
oe Great Britain, Russia, Prussia and Austria, regard- 
reunion of Belgium with Holland.* No new principle as such 
Fike Gitrefore been introduced into the public law of Europe. What 
was done in 1919, is only a logical growth and development of the 
process brought into existence at the Congress of Vienna, The 
Allied and Associated Powers have only sought to bring the machi- 
nery up to date by introducing certain new ideas and practices to 
suit the new circumstances that have arisen. Those new ideas and 
practices have to be read along with the broad principles establish- 
ed in 1814, and reiterated and confirmed in 1919. Greater stress 
is however laid in the post-War Treaties on their juridical aspect 
than in the earlier settlements. The principles of minorities pro- 
tection in the public law of Europe evolved under them may be 
stated thus : 


1. Political or Parliamentary minorities, such as the Liberals 

or the Socialists, are not recognised for the 

vortlel to nateten. Purposes of special protection as provided for 
in the Treaties. Nor 1s it their purpose 

to give protection to minorities which have been artificially 
created and have no permanent characteristics of their own in re- 
gard to race, language or religion, One of the differences which 
certain writers on international law appear to consider as funda- 
mental between the pre-War Treaties and those concluded after the 
Great War lies in the fact that while the intention of the first 
category of Treaties was to afford protection to individuals consi- 
dered separately, the second category extends protection to 
minorities as collective groups or organised units.t This 
interpretation does not seem to be eorrect. The confusion 
such as it is has arisen out of the procedure’ evolved 


* O., February, 1926. 

Cy. The Draft Instromentse of Instructions to the Governor-General and the 
Governor (Clauses XI and X rtspectively) bearing on the minorities contemplated in 
the Government of India Act, 1935, The Governor-General or the Governor, 
as the case may be, * shall not regard af entitled to his protection any body of per- 


ane by reason only that they share o view on a particular question which has not found 
favour with the majority." 


+ Paul Fauchille: A Trestise on International Law, Vol. I, p. 806, 
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after the War for the protection of minorities. The 


procedure during the pre-War period was in a_ chaotie condi- 
tion and the rules to enforce it were in a nebulous state. It 
is to be accounted for also by the fact that under the Peace Treaties 
conventions have grown up in certain countries according to which 
minorities of a particular numerical size only are entitled to pro- 
tection in respect of certain matters. This tends to give one the 
impression of a collective minority as distinguished from indtvi- 
duals considered separately.* 
There is another point which deserves attention. Tt may be 
noted that the Lithuanian delegate wanted 
hry is a League min from the League a precise definition of a 
minority for the purposes of protection. 
The Council Rapporteur held that the definition should not be 
based only on ‘‘ the characteristic and distinguishing features of 
race, language and religion.’’t According to him, a minority un- 
der the present Treaties must be the product of struggles going 
back for centuries or for shorter periods, between certain nation- 
alities, and of the transference of certain territories from one 
sovereignty to another through successive historic stages. It 
follows from this definition that where there is uniformity of 
language throughout the territory of the State concerned = and 
complete religious tolerance combined with a completely natural 
assimilation of emigrants by the principal mass of the population. 
the collective unity is presumably complete. Im such  circum- 
stances the existence of minorities in the sense of people with a 
right to protection as contemplated under the League of Nations 
is, on the face of it, absurd. 
29. The law of nationality of each country coming within 
the purview of the Treaties has been sought 
The Inw of nationality tg be defined and the conditions of its ac- 
oo quisition laid down, Those who satisfy 
those conditions are admitted to the rights and privileges and are 
also bound by the essential obligations which citizenship carries 
with it. The nationality of a State must be one and uniform. 


-Té must be remembered at the same time that the Treaties do not 


- Cf, The Ukranian case of November, 1927 
$+ O.J., February, 1926, p. M1 





2 ae o. 
10F f sINOR tI TIE ES a fh fa . 


Aa Cate Oe oe 
preferent ial t eatment for citi 4 izens $ as against non- 
T itants | a f the rotates pon ce erned so so far as the enjoy- 
from th ral principles of nationality laid down in 
7 the Minorities Treaties, the States have in- 
— igs not omen — corporated those principles in comprehensive 
ek Sa laws and regulations promulgated by their 
ae Br halabliras Besides, some of the States have entered into 
bipartite and multipartite treaties with regard to nationality.* 
The law of nationality is very important because even at the pre- 
sent time certain rights in almost all States are reserved exclusive- 
ly for citizens. These rights may be called political or organic 
rights such as the right to vote in State or Municipal elections, 
the right of eligibility for membership in national or local assem- 
blies, the capacity to become a juryman or a State official and the 
right and duty of being a soldier. Often the acquisition of citi- 
zenship is essential even for certain occupations, which, though 
not State services, are to a certain extent connected with the State 
organisation, ¢.g., the profession of a publ teacher, a notary, 
an Attorney-at-law, a priest, ete. Although so far as eivil rights 
are concerned, the position of aliens has been assimilated to that 
of nationals, the Great War showed that the property of aliens 
wes not absolutely protected by law unless it was protected by 
International Treaties. In many States, certain trades and pro- 
fessions are open to citizens only, although no such discrimination 
is supported and upheld in the Treaties themselves. t 


A few words are necessary with regard to cases of double or 

Cases of double or mani- €Ven manifold nationality.{ Usually old 
’ it - : . et - . * *,°* 

x te ate citizenship expires with the acquisition of 


ess."" new citizenship. In certain countries the 









* Flournoy and Hudson: Nationality Laws, pp. 645-700. 

' Aliens in India owe temporary allegiance to the Crown and are entitled to the pro- 
tection of Indian laws (Cf, Johnstone e. Pediar, 1921, 2, A.C., 262; De Jager o. Attorney. 
Generel for Natal, 1907, A.C., 926). Ordinarily they are triable in the same manner aa 
nataral-horn subjects. They are subjected to disabilities in respect of membership of local 
Suthorities, but contrary to the English common law provision they seem to be entitled 
to own real property, (Cf. Mayor of Lyons ec. East India Company, 1896, I, Moo. Ind. 


App., 175.) 
i + An interesting chapter on this question is given in Miss Mair's ‘The Protection 
of Minorities, pp. 220-29. 
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citizenship of those persons who declare for citizenship in another 


State, is cancelled automatically, but there are countries in which 
it is not considered as cancelled unless the proper authority de- 
clares it so formally. The laws of many countries regarding 
nationality are not identical and as they do not uniformly provide 
that an old citizenship must expire with the acquisition of a new 
one there arise cases of double or manifold nationality of the same 
individual.* A person, for example, born in a State governed by 
the jus soli principle, of parents being citizens of a State under 
jus sanguinis, may be justly claimed as a national of both the 
States. There are also cases in which through the conflict of 
laws a person becomes ‘* stateless,’’ i.e., has no citizenship at all 
(e.g., the divorced wife of a foreign husband). On account of 
such cases, efforts are being made, with the help of experts in 
international law, to provide that every person may have one 
citizenship only. These efforts are intended to produce these two 
results, viz., (1) that no one may be without citizenship and (TT) 
that no one may have more than one citizenship. The diffieu!- 
ties involved, however, are great. But they ought to be faced, 
and the solution thereof depends on international co-operation. T 

Mr. C. A. Macartney is of opinion that ** the nationality pro- 
visions of the Peace Treaties are not under the League guarantee, 
nor, indeed are the provisions of the Minority Treaties, except in 
so far as they relate to minorities.""$ We admit that this is a 
view which is shared by many other authorities including Tera- 
perley, but we cannot accept the thesis that nationality provisions 
even when they affect the minorities do not come under the League 
guarantee, on the grounds set out in connection with the case 
affecting the Ukranians in Lithuania on which the decision taken 


by the League is clear and decisive. Nor can we appreciate Mr. 


* Document C., 265, 1928, I. , cntllee 
+ * The seven Successon States signed a Convention in Rome, in April, 10922, which 


had among its objects that of solving disputes as to nationality. Only Italy and yee 

have however ratified thix. A later Convention on the question of “eget hus vient 

ratified by all the States concerned oxcept Roumania. The —o Lge agihis 

‘ _ oniarly the Federation of the League of Nations Societies, have made tireless chorts 
ke 
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this miserable scandal remedied bat the Governments concerned refuse to move.” 
| t Cf. C.A. Macartney : National States and National Minorities, App. !!, p 


22 
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a5 charter of fundamental Tights is ended for, each 
‘State guaranteeing to all inhabitants irres- 
pective of their religion, race or language, 
equality of treatment in law.* All nationals 
are assured not only equality of civil and political rights but also 
of economic rights. 


) 4. In addition to a rather elaborate enunciation of the 

principles of Fundamental rights and liber- 

‘Special rights for mino- {jes of the people, the minorities defined in 

rities. 

the Treaties are permitted, by clear and 

specific provisions, to establish, manage and control, at their own 

expense, religious, social, educational "and charitable institutions, 

and to use their language and exercise their rites, as the case may 
he, freely in those institutions. 









5. In educational institutions maintained at public expense 
in towns, districts and areas where *’ a considerable proportion of 
the population “’ belongs to the minority, the children of the mino- 
rity are to be taught through the medium of their mother-tongue. 
The Government, however, reserve to themselves the right of 
making by law or regulation the teaching of the official language 
obligatory in those schools. Preferential treatment is thus accord- 
ed to the language of the majority. 


6. In towns, areas and districts where ‘‘ a considerable pro- 
portion of the people’’ belongs to the minority, that section of the 
people is to be given an equitable share of the public funds pro- 


* In many Stocession States fondamental rights guaranteed ander the constitution 
bave been practically suspended in recent years. They do not allow that measure of free | 
expression of opinion which older demovratic States regarded as the essence of democracy, 
In Danzig the Government have adopted measures extending the period of preventive 
detention from three weeks to three months and providing that the police orders 
political nature shall be immune from judicial control, They also empower the auth 
to dissolve organisations in their discretion. These suspensions of civil liberties” which 
come into conflict with the guarantees in the Treaties raise the issue a8 to whether 

, they are purely domestic matters or come under the purview of the Tt scoms” 
= to us, contrary to the view token by Temperley in another connection, ¢ that the Lange 
cannot afford to stand aside having Ra crys to the Gasrantee, rently ane ete 
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vided for educational, religious or charitable purpose a tat 
municipal and other local budgets. | eae 
: SE ox . cs . : ede om 
‘7, +The expression ‘‘ a considerable proportion o popu- 
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Wises tx ‘a comaiderable lation” is not defined in the Treaties them- 
Proportion af the popula- selves, but the convention seems to have been 





bre Seat established by the decisions of the League = 
KeaGe taken from time to time that it varies from 25 to 20  — 
per cent. of the total population in a country. 4% here 
ga is a smaller proportion recognised for the purposes of tha 


special minority clauses in the ‘Treaties. Dr. Radhakumud 
Mukherjee seems to think that a minority, according to 
the League, must attain a certain minimum size to be politi- 
-—— eally recognisable.* He is right, so far as the special provisicns 
for minorities in regard to the use of their languages in primary 
schools and the allocation of public funds for religious, educa- 
tional and charitable purposes, are concerned. But no such limi- 
tation applies in the case of the other rights with 
Ei eae which the first seven or eight clauses of the Treaties deal. 
Tt is necessary to mark this difference. The insistence on a 
: - standardised numerical size in the matter of enjoyment of 
_—s certain «specific minority rights proceeds from the theory 
ie that a minority in order to claim such special treatment 
_ should congregate in certain definite areas so as to make such 
treatment administratively feasible and convenient. For special 
fe ~ _ treatment primary education is more leniently treated than secont!- 
ary education and religion more generously than education. 
It is therefore wrong to conclude, as Dr. Mukherjee appears to have 
ol done, that a minority, which does not attain the size contemplated 
in the convention already referred to, is not entitled to any protec 
tion whatsoever guaranteed under the Treaties. The misconcep- 
tion that has arisen is due to the confusion of guarantees of ordi- 
nary civil rights with special protection. : adi 
8. The doctrine of assimilation or elimination of minorittes 
Sp based on race, language or religion has been 
oe. ies an abandoned in favour of a scheme of associi- 
effective etation tion, co-operation and partnership, thus 
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‘States. Experience has shown that it is a futile task to seek to 


‘solve the minorities problem by attempting to get rid of the mino- 
rities within a State altogether. Minorities, especially in Central 
Europe, where they are legitimately proud of their great tradi- 

tions, will not without a fight submit to a scheme of complete 


extermination. Nor is there much hope in the theory of frontier 
revisions. ‘That theory has its limitations as has been pointed 


out in a previous chapter. As the world is organised to-day, 


majorities -have to live side by side with minorities within Muni- 
cipal limits. The business of the statesman is to recognise that 
fact and then to see how, without attempting the impossible at the 
present stage of our political and social development, something 
may be done to put an end to the moral degradation to which 
minorities in certain places are subjected solely on the pretext of 
the majority rule. 

Mr. Macartney * thinks that the real and _ effective 
solution of the problem lies in a new orienta- 
tion of the aims and purposes of the 
State and an earnest effort to reconstruct it in 
the light of those aims and purposes. The State, in other words, 
must be ‘‘ un-national.'’ The equality, it is contended, is incom- 
patible with the doctrine of a national State. A national State is 
completely identified with the majority and emphasises that the 
heritage of the nation is the exclusive property of the majority and 
thus tends to rob the minority or minorities of their legitimate role 
in the formulation of policy and of their pride of culture, of tradi- 
tions and of their moral and spiritual worth. What therefore is 
aimed at by those who are opposed to national States is to dissociate 
the conceptions of nation from those of State and to give the 
minority their cultural autonomy to the fullest extent consistently 
with the preservation of the State sovereignty. It is urged further 
that except in cases where freedom is patently abused there 
should be opportunities for free intercourse between a 
minority and what may be called their mother-nation- 
ality—a thesis which carried to its logical conclusion 


* C, A. Macartney; National States and National Minorities, pp. 450-79. 


No equality in a national 
State. 
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might encourage subversive activities on the plea of national 
_ self-determination. It is to be noted that Mr. Macartney is pre- 
pured to concede that in such circumstances the State concerned 
is entitled to refuse and punish such license. We admit that 
certain big and powerful States are trying to cease to be purely 
national,’’ and to the extent they have done so, they have sue- 
ceeded in removing causes of inter-racial friction and making 
minorities an integral part of the political community. One 
such State seems to be the’ United Kingdom. So far 
as Wales is concerned, the anti-Welsh legislation was 
effectively removed in 1877, and the use of English or 
Welsh in local administration is regulated by the sole 
consideration of local demand. In primary schools Welsh is as 
a general rule the medium of instruction while it is forcing 
its way steadily into a more exalted sphere. We are told that the 
local requirements also determine the use of Gaelic in Scotland. 
There is no restriction on its use in private intercourse, religion 
and commerce. Yet there is a general belief in Scotland that 
being the better channel of expression English should not be 
abandoned. The fact, however, can neither be denied nor ignored 
that there is demand for Home Rule in Wales and Scotland, a de- 
mand which Westminster sanctified by habitual and inherited 
conservatism and fortified by the rule of the majority, 1s not 
likely to concede so easily. This brings out the obvious limitations 
of the theory of ** un-national ©" State. It is difhieult to secure com- 
plete divorce of politics and law from language, religion and cul- 
ture. It is dangerous to issue a blank cheque in favour of a strong, 
virile and powerful minority; to do so in the case of a weak 
and uncultured minority would amount to thoughtless abdication 
of the ever-expanding social functions of the State. In large parts 
of Europe and elsewhere the problem is more or less psychological. 
Grievances may be nursed, although there are no real sricvances. 
— @laims may be advanced which have no foundation in theory or 
in fact. What, therefore, is urgent is that the majority who con- 
ites trol the political machinery must try to evolve a pone of ha 
___ interference in cultural and religious matters seen onl ss ami 
— gencies and when considerations of law, order ane mp =i a be 
riding, and make the minorities feel that they have a right to be 
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) Assit nilate Ge olan ctely will ‘prove “provocative; an al 
7 to) repla e he national State is” likely to end in failure ai 
age The League of Nations has in some instances repudiat- 
¥ | ae ec Ereschosional sovereignty of States; but it is only a process in the 
 denationalisation of States. The best arrangement in the circum- 
~ “glances appears to be one in which the State sovereignty is sought 

to be reconciled to group or community rights. 


2 9. Apart from fundamental ican ay ee provi- 
ery sions for special rights and privileges in re- 
Proviins = ol gard to biceakion language, etc., the Mino- 
ee rities Treaties, declarations and conven- 
tions have sought to set up local autonomous units for the pur- 
poses of local and racial development. The Ruthene territory in 
Czecho-Slovakia, the Free Port of Memel, the Free City of Danzig 
and Upper Silesia, are instances in point.* Attempts have at 
the same time been made to frustrate the growth and development 
of State within State. 


10. Certain clauses of the Treaties relating to the 
fundamental rights, in so far as_ thev 
men proton a te affect the majority, bave been placed, 
= py sated protec |yy necessary intendment, if not ex- 
pressly, outside the purview of the League 
while provisions relating to the specific rights and privi- 
leges for minorities as well as their fundamental rights 
stated in the Treaty are subject to the jurisdiction and control of 
the League, the Council and the Court of International Justice. 
A) word of caution is called for in this connection. It has 
been urged by a section of Hindu opinion in India that the League 
should take up the question of minorities protection that has been 
raised in the country, and indeed a petition was addressed in that 
behalf to Geneva by the Hindu Mahasabha. Dr. Radhakuraud 
Mukherjee of the Lucknow University, who seems to have studied 
the League principles and procedure with some care and who is a 
zealous advocate of the Hindu cause, is one of the sponsors-of this 
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ne move. Two points arise. First, the League is not competent, 
pag 2 our considered judgment, to deal with minorities problems of 
tite! a country or nation or State which is not bound by any Guarantee — 
x Treaty or declaration or convention. It is no argument 
that India is an original member of the League and a signatory to 
the Treaties along with the United Kinedom. Italy is also a signa- 
tory. Is it seriously suggested that any section of Italian nationals 
ean force the League by means of a petition to sit in judgment 
on Mussolini's conduct of policy and effectively redress the 
grievances from which any minority may happen to suffer within 
the Municipal limits of the “‘democracy ** of the Ducé? Such 
a suggestion would be dismissed in Italy as being ridiculous. The 
same principle would apply in the case of India despite the fact 
that at Geneva India listens wluile Italy sometimes dictates. 
Suppose, however, that the entire Indian community 
Whether the Indian 2Cluding Hindus, Mahomedans, Chris- 
problem comes within the tians, Sikhs, Buddhists, Europeans and 
ime ee Anglo-Indians, with the concurrence of 
the Legislature and the Government of India, appear be- 
fore the League and make a declaration accepting the 
main clauses of minorities protection, can the League then 
take cognisanse, in the juristic sense, of that declaration and 
take power under it to solve the Indian problem of minorities”? 
The answer is that it cannot, for as at present constituted the 
Government of India is a subordinate branch of the British Ad- 
ministration and as such has no right to deal direct with Geneva 
a in this matter. We have our serious doubts if India’s position 
would improve under the new constitution so far as League 
+o intervention in the minorities problem ts concerned, Legitlly 
and from the point of view of international practice, es United 
wi Kingdom has got to be a party to any such nae “ ore x 
“a can be recognised and enforced. There 1s no reason to hope tha 
- the King-in-Council would = agree to such a 
within a measurable distance of time. The Indian 
Niminorities protection is still an issue which constitutionally comes 
Within the jurisdiction of the Municipal Law of the bmpire. 
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“THE PROBLEM OF MINORITIES ~ 
idly, even if the League were entitled to deal with it, it 
Pi could not take cognisance of a petition ad- 
dressed by the Hindus who constitute the 
majority of the Indian population, for it is 
contemplated that the League's juris- 
diction applies only and exclusively to 
minorities. The Treaties are called the Minorities Guar- 
antee Treaties and the heading as well as the specific provi- 
sions leave no room for doubt as regards this point. It is true 
that in certain old provinces such as Bengal, the Punjab and 
the North-West Frontier Province and in the newly created 
province of Sind the Hindus are in a minority, but the 
League would be faced with the question as to whether a com- 
munity constitutes a majority or a minority with reference to 
the country as a whole or with reference to any particular pro- 
vinee or area of the country. From the standpoint of the country 
as a whole, the Hindus cannot, according to the League law and 
custom, be treated as a minority. In the Draft Instruments of 
Instructions to the Governor-General and the Governor* one gets 
some idea of the nature and character of minorities contemplated 
in the India Act of 1935. What is clear there is that minorities 
entitled to protection are not political or Parliamentary minorities. 
No indication, however, is given either in the Instruments or the 
Act itself of their numerical size, nor is it quite clear whether 
they are to be treated for the purposes of protection with reference 
to India or to its constituent units. At the successive sessions of 
the Round Table Conference the discussion of the subject proceed- 
ed on the assumption that the Hindus are a majority in India 
irrespective of their position in the particular provinces. — It 









delegution the obligation of their Government to give the Indian minority 
in the Union effective protection. An assurance was held out on behalf of the Union that 
it would act in conformity with the spirit of the discussion making it cloar inter alia 
that the ILeague principles of protection were not legally binding on it. At the 
Imperial Conference of 1923, Sir T. B. Sapru protested against the attitude taken by 
General Smuts and intimated that it would perhaps be necessary to mise the Indian 
question in South Africa ae an international issue and seek the protection of the Leagao. 
The issue is somewhat different from the relations inter se of Indians in their own 
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J ~ 
seems, however, having regard to the federal basis of the new 
- constitution that reference to the provinces is also implied. t is 






no recognition. They are included in the ‘‘ General “" category 
which comprises all communities save Mahomedans, Euro- 
peans, Anglo-Indians, Indian Christians and Sikhs.* In cer- 
tain provinces some of the latter communities have no reserved 
seats which means that they come under the ‘‘ General "’ consti- 


tel 
+ é 
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See , 
is curious that in the 1935 Act the Hindus as a community receive 


tuency. It will be difficult under the present arrangement bo 


secure application of minorities safeguards to the Hindu com- 
munity, even in provinces where they are in a minority, barring 
their reserved representation in the legislatures, for the question 
will be raised as to whether the Act at all gives the Hindus the 
status of a minority where in fact they constitute a minority of 
the population. There is hardly any doubt that the Federal Court 
or the High Courts concerned will be confronted with difficult 
and complicated issues involving the meaning of ‘* minority " as 
contemplated in the new constitution, a possibility which will 
give cause for grave anxiety. The law has left the issue vague 
and in a chaotic condition. In the rules made under the Govern- 
ment of India Act, 1919 (ss. 63B and 72A) the Hindus are design- 
ated as ‘‘ Non-Muhammadan "¢ as if Europeans end Anglo- 
Indians for whom representation in the legislature was reserved 
were not non-Muhammadans. But then the 1919 Act contained 


no elaborate safeguards for minorities rights such as those  in- 
__ corporated in the 1935 Act and the problem of adjustment was 
easier then than it is now under the new constitution. 

i. Attention has been invited to the League resolution of the 
- $ixth Assembly in which the hope has been expressed that the 
 States-members of the League would be well advised in applying: 
the principles incorporated in the Treaties in dealing with their 
, ‘resy active minorities. The resolution 1s not mandatory but only 
faci tative and has no binding force. Tt is 2 moral appeal and m 
‘f no sense a legal formula. All that can be reasonably urged, 
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THRE PROBLEM OF MINORITIES 


‘therefore, is that His Majesty’s Government in the United King- 

dom should, in deciding the Indian issue, have taken into 
‘consideration the League principles excluding, if neces- 
sary, the detailed League procedure, a thesis which has been re- 
pudiated in Mr. Macdonald’s Award. It may further be pointed 
out that once the United Kingdom has signed the Treaties and 
approved of the principles therein laid down, it 1s up to it at 
least on moral grounds, to make a declaration before the League 
and place the Indian problem at its disposal, especially when its 
communal decision has been attacked and disowned by large sec- 
tions of Indian opinion and is viewed with great suspicion. The 
communal problem in India is not one which can be settled by a 
coercive method; it ought to be solved by conciliation and co- 
operation, 


11. The principles of protection and methods of their 
“Sap a kee enforcement have been removed from the 
a judicial body than as sphere of intrigues of individual States ora 
gener eect concert of individual States inspired and 
euided by territorial ambitions and have been brought 
within the competence of a judicial body. This marks a very 
healthy change in the public law of Europe and in this 
respect the League settlements expressing themselves as 
they do in the Minorities Treaties constitute a distinct 
advance on the earlier agreements or contracts dating back 
from the Congress of Vienna in 1814. 


: 12. The principle of separate electorates and of statutory 
wax hlsliis we no 0 CPresentation of minorities in the legisla- 
communal electorates as tures, other public bodies, Cabinets and the 
a method of protection. : | 

permanent services has not been accepted 
in the Minorities Treaties.* Nowhere in the constitutions of 
the countries which are bound by the Minorities Treaties have 
separate electorates or communal representation in the legislatures 
through separate electorates, or in the Public Services, been re- 
cognised as a method of minorities protection. But steps 


* * The Communal franchise referred to in connection with the Aaland Islands js 
not communal franchise as popularly understood in India. It refere to the territorial 
Commune and not to any religious, racial or linguistic community (supra, p. 68). 
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have been taken in certain States, such as Czecho-Slovakia, 
to give an opportunity to minorities to have themselves re- 
presented not only in the legislatures but also in the Cabinet 
and in the permanent services. That, however, is not strictly 
a matter of law as such, nor has it been provided for in the 'Treat- 
ies; but decrees have been promulgated for the purpose in certaim 
States and in others conventions have been evolved to meet 
special requirements and to stabilise the administration. It will 
be seen that in the Petition of Rights which the First Congress of 
the National Minorities adopted is included a demand for the 
introduction of electoral systems which should ensure the repre- 
sentation of minorities in legislatures in proportion to their num- 
bers. This may be secured generally by proportional representa- 
tion or by the system of separate electorates with reservation _ 
of seats. The post-War States have adopted the first method 
while in India the end in view has been sought to be secured by 
the adoption of the second method since 1909. 


- 13. The Minorities Treaties do not apply to all the States 
The Treaties do not ap- Of the world or even to all the members of 
«AT i eat the League of Nations. The Allied and .\s-- 
der the League. sociated Powers are under no obligation to 
aecept them. It is only on the small or Succession States that 
the Treaties have been imposed. This differential treatment has 
led to acute heart-burning and caused many troubles to the 
League and, to some extent, impaired its moral authority. 
This principle is to be considered carefully in the light of the 
observations made in the Sixth Assembly of the League by re- 
: presentatives of the different nations as summarised in the 
a Rapporteur’s Report presented to the Council in 1926. At the 
Sixth Committee of the League Assembly in 1925, the Lithuanian 
delegate repeated the objections which the representatives of 
eertain States had made at the Peace Conference of 1919, to the 
acceptance of obligations coneerning the protection of minorities. 
i The latter had then declared their readiness to undertake such 
- Obligations provided all the States-members of the Teague of 
| Nations pledged themselves to a like undertaking. We have seen 
- how President Wilson and later M. Clemenceau refuted those ob- 
| jee ions. The Council Rapporteur not only shares the view eX- 
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fi actors, namely, the incorporation. of the territory of one State 
ta ty that of another, territorial re-arrangements resulting from 
cae a war, the constitution of new States or the creation of new States 
arising from struggles on the part of certain States against the 
oppression of other States, are not to be found in connection with 


some of the States-members of the League of Nations. 


The minority or minorities in such States, it is contended, are 
not the product of struggles between certain nationalities or of 
the transference of certain territories from one sovereignty to — 


another through successive historic stages. The mere co- 
existence of groups of persons forming collective entities, racially 
. different, in the territory and under the jurisdiction of 1 State, we 
are further told, is not sufficient to create an obligation to recog- 


nise the existence in that State, side by side with the majority of | 


its population, of a minority requiring protection under 
the League of Nations. Apart from its distinguishing 
features in respect of race, language and religion, a minority 
must possess a psychological, social, and historical attribute, 
constituting its principal differential characteristic for the 
purposes of protection. In this view of the case it was held that 
it would be impossible to ask all the States to adhere to and 
accept a general Treaty for the protection of minorities such as 
wag proposed by the head of the Lithuanian delegation. Tn 
support of that thesis the Council Rapporteur quoted with 
approval a statement made by Dutch Senator, Baron 
Wittert Von Hoogland, in the course of which he said: 
“The introduction into the laws of all countries of pro- 
visions protecting minorities would be enough to cause 
them to spring up where they were least expected, to pro- 
voke unrest among them, to cause them to pose as having been 
sacrificed, and generally to create an artificial agitation of which 
no one had up to that moment dreamed. It would be rather 
imaginary illnesses from which so many people think themselves 
suffering the moment they read a book on popular medicine."* 
The proposal therefore for a uniform law in all these States for 


the protection of their minorities was rejected. _ 
: . 


1zht to explain it at some length. He thinks that the 
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But the Rapporteur admitted that it was necessary on the 
Territorial changes after P&rt of all the States-members of the League 
oi acin noo- to protect racial, religious or linguis- 

tic minorities against oppression or the 
consequences of prejudice and disguised ill-will to which 
they might be exposed. The hope was expressed that 
if all the States were inspired loyally by the principles 
of the resolution adopted by the Assembly of the League on 
Professor Gilbert Murray's motion,* minorities would every- 
where receive the same treatment of justice and toleration which 
Was contemplated in the Minorities Treaties and which the Council 
sought to secure for them. We are, however, of opinion that the 
arguments advanced by President Wilson and Clemenceau in 1919 
and reiterated by the Council Rapporteur in 1925 are not 
convincing. It is not correct to say that the War has 
brought about changes only in the Succession States on 
which international obligations of minorities protection have 
been imposed under the system inaugurated by the Treaties 
of Peace. To give one example, by the Treaty of 5t. 
Germain, Austria ceded to Italy the Southern part of the pro- 
vince of Tyrol as far as the Brenner Pass. German South Tyrol, 
from Salurn to the present frontier, contains about 200,000 Ger- 
mans. The Treaty of Rapallo, under which Italy acquired from 
Yugo-Slavia the provinces of Rorizia-Gradisea, Trieste and Istria, 
created a considerable Slav minority. In these regions the Slavs 
number 500,000 Slovenes in the north and Croats in Istrin. At 
the Peace Conference Austria entered a vehement protest against 


the cession of an almost purely German territory to Italy. The 
protest was ineffective, although the cession could not at all be 
ts justified except on strategic grounds, but the Italian Government 
bes heid out the assurance that it would “ carry out a wide and liberal 


a = . a ; ' “~ . . . = . 
:: policy in respect of language, culture and economic inte rests. 
is ‘This undertaking has been honoured more in its breach than in its 
- observance, particularly after the mse to power of Mussolint 
; This will be clear from an interview which the Italian dictator 
gave to a Paris newspaper in 1926. in the course of which he said ; 







* The resolution passed in 1922 was re-affirmed in October, 1935. 
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| this province the teaching ot. the Italian language is obliga- 
rei tory, all post and railway officials are Italians, and we are 
just now about to settle there a large number of Italian fami- 

lies. One thousand families of ex-combatants will be sent to 

South Tyrol with a view to promoting the amelioration of the 

WOlls <2... In this way we shall succeed in Italianising the 


The Fascist policy of Italianisation was formally inaugurated 
Sage MBIA me in 1923) when Signor Tolomet enun- 
[talianisation Plates the ciated a comprehensive programme wluch 
Principles of protection has since been incorporated in simple 
legislation. Accordingly, the census was modified in favour 
of the Italian population. The use of any other language 
but Italian in advertisements, public notices, legal pro- 
ceedings and official correspondence was suppressed. German 
place-names, names of public thoroughfares and family names 
were completely Italianised. German Banks were dissolved. 
Chambers of Commerce and agricultural associations with German 
affiliations, the German Alpine Union, Catholic Students Unions 
and Choral Societies and Fire Brigades were suppressed. An 
intensive programme of Italian colonisation was organised and 
enforced to the prejudice of Italian citizens of German origin and 
the strength of the troops stationed in the province was considerab- 
ly augmented for the purpose of over-awing and intimidating the 
Germans. This is nothing short of a reign of terror. The 
matter was raised at a meeting of the International Federation of 
the League of Nations Societies at Berlin in May, 1927. And al- 
though the Fascist representative made a conciliatory speech and 
promised to use his influence against oppression, the world has 
yet to be satisfied that the promise has been made good and that 
Mussolini's ** heavy-roller *’ for the oppression of minorities or of 
groups, not friendly to his dictatorship, has ceased to function. 
The doctrine that inasmuch as Western Europe has establish- 
ed personal liberty either by the rule of law or statutory declara- 





ee OE PRINCIPLES UNDERLYING THE TREATIES 





tions of rights she does not require for the purposes of minorities ‘i= 
‘protection international guarantees of the nature specified in the — 
Peace Treaties can hardly be relied upon. While it is true that 
_ there are constitutional ‘guarantees in this regard in West- 
ern Europe, it is necessary to examine how far those guarantees 
are effective and how far they are not se. Reference has already 
been made to the laws which have been promulgated by the Italian 
Dictator and which have for all practical purposes invaded most 
ruthlessly the fundamental rights of the people, particularly the 
transferred minorities in Italy. The policy recently inaugurated 
by the Nazis under the leadership of Herr Hitler in Germany 
emphasises the fact that the constitutional safeguards may prove 
illusory in practice. It seems the whole world is in a melting pot. 
The illusion of security is being exposed. Parliamentary demo- 
cracy is being broken to pieces. Dictatorship is slowly but 
steadily raising its head in all parts of the world. Whatever might 
be the reasons for all these, the signs are clear. Great Britain 
has just survived an attack on the hoary traditions of her political 
svstem. There are difficulties in the United States of America 
and in the South American Republics. Turkey and Persia have 
surrendered themselves to Dictatorship on the Western model. 
In Japan the ruling authority is not the people but a military 
Oligarchy. Spain has not yet discovered the conditions of sta- 
bility and of security. She is now in turmoil. Nor ts there, as 
Professor Laski points out,* comfort in other directions. So long 
democracy was a pretence; now even that pretence is being aban- 
eencd in despair and disgust. 
Nor can the existence of linguistic, religious and 
racial minorities in many of those States be 
se coated pega denied. The problem of minorities 1s not 
fal or asters Europe. onfined to Central Europe. Jt is be- 
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My coming a world problem. There is no sense in the theory that 

ieee minorities only exist where there isa Treaty."’t The position im 

Be ‘Ttaly has been described with particular reference to the newly 
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TES * HJ. Laski: Democracy in Crisia, pp. 59-49. 2; ’ 
7 | BS, # N.; Records of the Sixth Assembly - Minutes of the Sixth Committee, 4th 
eting (P.R., pp. 54-56), 
| ; 









pajodeed “aninok ori ti ag in Ty yrol ind Istr ia a for protection 

is as strong : hat of the minorities in Poland or in any Succession 

f ae State. ‘The Germans assigned to Belgium under the Treaty of 

He. - Versailles have a right to ask the Big Powers represented on 

: e League to show cause why they should not be protected. 

if 495 — ‘There are, in addition, conflicts of language in educational institu- 

‘ tions, in courts of justice and in administration in that country. 

For generations the Belgian culture was predominantly French; 

iene Flemish, which was originally a peasant dialect with no 

_ pretensions to literary purity or excellence, is forcing its way with 

new ambitions and irresistible claims. There has been a persist- 

ent attempt at assimilation—recall the principles laid down in 

the Belgian constitution of 1830—but it has failed.* Jurynien 

are not satisfied at present merely with the right to say “yes” or 

‘*no’’ in French or Flemish to questions put to them. There ts an 

insistent demand for recognition of Flemish in admutnistration, 

in Courts of law, in the Army and in higher education. The 

+. Flemish national movement has assiduously worked and stubborn- 

S lv fought. It has succeeded, but the success is not yet complete. 
The complete equality of status has not yet been reached. 

From Belgium we go to Spain. The Basques of Spain are an 
exceedingly stubborn and determined race. Coercion has failed to 
lower their flag or damp their enthusiasm for national renaissance. 
The problem is complicated by the Catalans who would not 
give up their cause without a fight. Representing as they do a 
culiurally advanced and economically prosperous community they 
look upon the Spaniards as a dead-weight on their peace, their pro- 
gress and their prosperity. Their history is the history in a nut- 
shell of all oppressed national minorities, They have, at some 
period or other, been subjected to a ruthless process of annilnliation 
—the complete subordination of local needs and requirements to 
the overriding considerations of a centralised machinery, the de- 
thronement of their past traditions and the relegation of their 
language to the position of a peasant dialect. There is now a 
reaction—a revolt against power and authority and the growth 
and development of a separate nationalist movement. Forces 
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* T. H. Reed: Politics of Belgium, pp. 3-5, 
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_ to repress. There is a gesture in the shape of a statute seeking 
to give them protection, but it is doubtful whether it will serve the 
purpose for which it is intended. What a section of the Catalans 
demand is not mere power but power with a vengeance. In 
Irance also the reaction against assimilation has begun. Can 
she completely ignore the case for some measure of administrative 
devolution in favour of the Bretons, the Corsicans and the 
Fiemish? Is there nothing in the emergence of a Bretene autono- 
mist party with a proframme of government of the Bretons by 
the Bretons and for the Bretons? 

Where again is the ground for hope of the contt- 
nuance of an integrated State in the United Kingdom? 
There are important sections both in Wales and Scotland 
which are growing restless, and a time is likely to come 
when Westminster will have to meet the situation cither by 
devolution or by some legislative scheme of federation or by a 
Treaty on the lines of the Anglo-Irish Treaty. And what of the 
British Empire itself? It includes Whitemen, Brownmen, 
Yellowmen and Blackmen. Look at its religious variety. There 
are Christians, Hindus, Mussalmans, Buddhists. Jews, Parsis 
and primitive and backward tribes superstitious to the core and 
suspicious of outside control and supervision. The King and the 
Queen are by an Act of Parliament Protestants whereas the Empire 
+s both Protestant and Catholic. As Zimmern points out, the 
Empire “* includes compact Roman Catholic populations in 
Treland, in Malta and French Canada, not to mention a large 
scattered Catholic population in Australia and elsewhere. It 
includes in Cyprus a community belonging to the Greek Orthod. 1X 
 Chureh, and in Canada communities belong to the | niat 
= Church.’’** Then the Germanic culture is strongly represented int 
; Dutch South Africa, the Latin in French Canada and the sph 
¥ ' is steadily pushing its way Lo recognition al VW pete? . yer 
a The problem of minorities 1n India is by itself | x = A loa 
ae a fo midable problem, a subject whieh has been reserved for detiattes 
as, ‘treatment in the third section of this work. 


conflict between Indians and 





Suffice it, however, 


Empire, p. 7. 


Ao have been set in motion which it is both difficult and dangerous 
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3, There is Sls: er aH flic j be oes and Mussal- 
, + ypart: fro n th > complications caused by the existence of 
: ate ac eS, : spots and races. ‘The presence of the English, it has 
if Ra Sa sn su fe rested, is at once a help and a hindrance in every possible 
+5 Sas “heme o f protection, at once a beneficent gift of Providence and a 
peer ernel curse of Nature. Mr. Macartney not only admits these facts 
i ie: but elaborates the issues involved in somewhat great detail. The 
te oo of minorities is becoming a world issue and men, states- 
men and supermen are all overawed by its size, its: immensity cand 
‘its complexity. 


What is the guarantee in these cireumstances esa 

the rights of linguistic, religious anc 
| Mhe eed for. an inter racial naeeeition sought to be secured un- 
raneriet protection: der the rule of law or statutory declara- 
tions would be scrupulously observed and effective enforced” 
Tn such a situation is it not better to appeal from the national 
States to a well-organised family of nations where the constituent 
members, still retaining the internal sovereignty which is essen- 
. tial to their existence, may solve problems relating to the protec- 
tion of minorities by discussion, persuasion and conciliation? 
The existing system under which a line of demarcation has been 
drawn between Western Europe and the Succession States 
seems to be untenable and.it is necessary. that all the 
States-members of the League of Nations should be bound 
by a general international Convention for the protection 
of minorities. We are aware that there are States which 
have minorities within their jurisdiction and are bound 
by International Minorities Treaties and that there are 
States which have minorities but have no international obliga- 
tions to protect their rights. There may also be States which 
have neither minorities (we have serious doubts on this point) nor 
are bound by Minorities Treaties. This difference does not affect 
the usefulness of a general Convention. Those States which are 
not faced with urgent minorities problems are not obviously 
touched by it. On the other hand, a Convention instituted for 
the purpose may be pressed into requisition, subject to the proce- 
dure evolved under the auspices of the League of Nations, for safe- 
guarding the rights of any minority or groups of minorities in any 
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at part of the world. It will give a sense of security to minorities so 
__ essential~to the stability of nationally organised States. 


The inequality in status of the different members of the 
League is a drawback, both from political and moral standpoint. 
It is more than a drawback; it is a danger. As M. Galvanauskae, 
representing Lithuania at the Sixth Assembly of the League of 
Nations, observed, the ‘‘moral unity among members of the League 
is impossible so long as the sovereignty of some of them is res- 
tricted by higher interests, whilst others are under no such res- 
traints.* This is one of the reasons why the League should make 
a general statement and have it incorporated in a Convention 
regarding the protection of minorities, imposing the same duties 
and responsibilities upon all the States-members of the League 
in respect of the racial, religious and linguistic minorities." All 
that was proposed was to generalise the system and the procedure 
evolved to enforce it. The proposal advocated by the Lithuanian 
delegate emphasised the principles of liberty, equality and frater- 
nity—those principles which inspired President Wilson in conceiv- 
ing a Family of Nations for international peace and co-operation. 
How then could the League ignore them? It is quite clear that 
that body was sensible of the desirability of adopting a policy of 
equal and uniform treatment towards tts constituent members as 
would be seen from the Resolution which was adopted at the 
Assembly on September 21, 1922. It reads as follows : 


‘The Assembly expresses the hope that the States which sre not 
bound by any legal obligations to the League with respect to 
minorities will nevertheless observe in the treatment of their 
own racial, religious or linguistic minorities at least us bigh 
a standard of justice and toleration aos Is required by any of 
the Treaties and by regular action of the Council.” 


The adoption of that principle without attempting to create 

| a sanction behind it seems to be mean- 

ee eis. ingless particularly when its execution in- 
volves a certain measure of diminution 

of the sovereignty of the States concerned. Neither = the 
minorities in general nor those Giates-members of the League 


* O.J., February, 19286, p. 208. 
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“which are bound by International Treaties are satisfied with a 


mere recommendation and that for good reasons. They 
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ry. demand vincula juries from all the members of the League. 


There are records to show that representatives of minorities, 
especially those, who are not protected by International Treaties, 
have, since the inauguration of the League of Nations, harboured 
feelings of mistrust and suspicion. Since 1925, they have met 
annually in Congress at Geneva for the purpose of exchanging 
views and formulation of demands. The first Congress claimed 
for all minorities freedom of education, opportunities of economic 
development and local autonomy. The second developed these 
demands into the form of a detailed Petition of Rights.* In 1923, 
the Twenty-first Conference of the Inter-Parliamentary Union 
which met at Copenhagen formulated a declaration of the rights 
and duties of minorities. To that declaration a resolution was 
annexed which is important for our purpose. The resolution 
was to the following effect : 


‘“In view of the desirability of bringing about the adoption, as 
principles recognised by international law and by the consti- 
tutional law of States with a representative system of Gov- 
ernment, of fundamental rights and duties of minorities of 
race or religion. 

‘* The Twenty-first Inter-Parliamentary Conference asks the groups 
to lay before their respective Governments the accompanying 
declaration of the rights and duties of minorities. 

‘And requests the Inter-Parliamentary Bureau to transmit the 
said declaration to the League of Nations with a view to the 
drafting of a general Convention between the States on the 
basis of the principles set forth in the declaration."’ 


Nor is this idea confined to the Inter-Parliamentary Union 
only. In 1923, the Federation of the League of Nations Societies 
which has already been referred to, invited the attention of the 
States-members of the League to the resolution adopted in 1922 
and called on them to realise its object either by accepting 
minorities Treaties or by effective internal legislation. In 1925, 
it urged the necessity of laying down a general international statute 


* Mair: The Protection of Minorities, Clap. XITI, 
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of ‘the rights and duties of minorities *? along lines of the 


Minorities Guarantee Treaties. Three years later it emphasised 


that the existing principles of minorities protection should be 
inserted as the governing principles of the Covenant. 


Is the demand for a generalisation of the present Treaty sys- 
. tem unreasonable and extravagant? Is Lord 
egos teem aaa Cecil justified in seeking to strike terror by 
speaking of the ‘* obstreperous Welsh- 
man?’’ Where is the ground for the gloomy forebodings of M. 
Hymans of Belgium? There is no attempt to deny that minorities 
in all parts of the world ought to have the opportunities of national 
development. On the issue, however, as to whether they should 
all be placed under international control doubts have been ex- 
pressed and fears and anxieties entertained. One has heard the 
voice of Cleamanceau being echoed in the writings of experts. We 
find, for example, Mr. Macartney, who admits that the problem is 
one of world-wide significance, stating in all seriousness that the 
peculiar circumstances of some European States made the protec- 
tion of their minorities ** genuinely a matter of international con- 
cern, thus giving the League a locus standi for acting, in further- 
ance of its own main object, which is the maintenance of the peace 
of the world.’’* This is a thesis which the author himself seems te 
have demolished in the earlier part of his excellent work in which 
he has examined the position of minorities in Italy, France, Bel- 
gium and the United Kingdom. Besides, the suggestion that the 
object of the Minorities Treaties is the maintenance of world peace 
aud not the protection of minorities as such is rather much too 
sweeping. 
Tt is further difficult to concede, assuming that Mr. Macartney 
, is correct in stating the purpose of the Treat- 
Eoanaite Ps my mane ies, that international peace is the concern of 
ae ENE: Big Powers and not of small States and 
that peace depends on the latter’s submission to dictation from 
outside and the former's absolute, moral and legal immunity from 
the jurisdiction of the League. It has been argued by the same 


* ©. A. Macartney: National States and National Minorities, pp. 159°). 
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“they have been particularly disappointing in the cases of those 
cae “minorities who had no friend at court (i.e., on the Council). 

Sey that b the achievement of the League during its fourteen or 
‘fifteen years’ working, then the case is complete for abolition 
of the system altogether and not for the existing principle and 
policy of discrimination. At any rate, it calls for a thorough re- 
examination of the system. What, however, is clear 1s 
that minorities, except in Turkey, where they are ap- 
parently working under the pressure of the State, are ‘anxious 
not only to have the system retained but extended. The Statcs 
bound by international guarantees are not so much opposed to the 
Treaties and the principles incorporated therein as to differential 
treatment as between one State-member of the League 
and another. Then it is suggested that gencralisation 
would weaken the scheme of protection and reduce a‘- 
yantages which minorities under Treaty protection would enjoy 
inasmuch as the Big Powers, who are conscious of their respon- 
sibility for the special position of the transferred minorities, will 
not take their work seriously and earnestly when under generali- 
sation they would constantly feel that they might have the 
‘* tables turned upon them."’ ‘There is not, it is contended, suffi- 
cient courage in the League and it will completely vanish into the 
thin air when all the members of the League will be brought under 
a general scheme of protection. Impudence is not courage and 
the world will gain if the Big Powers are made to realise that they 
have as much moral and legal obligations to an International 
Assembly and a World Court as the Succession States. 


The only apparently sensible argument adduced against 


The scheme of generali- generalisation is that it may give rise to 
age even 3 SG ses difficulties involved in the question of immi- 


tion. gration. Will immigrants, for instance, 
be entitled to international protection of the type and 
nature provided in the Treaties? We recognise that their 
position is different from that of autochthonous populations 
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wr. 
transferred to alien sovereignty by Treaty.’’ It is suggested that 
one of the results of an attempt to extend the provisions of the 
Treaties to immigrants would be to dry up the stream of immi- 
gration and thus confront the world with a new and vastly com-— 
plex problem, for every State which at present in theory and prac- 
tice enjoys the absolute discretion to determine the composition of 
its people, would feel inclined to restrict foreign immigration un- 
duly and add complications to the puzzles of an already distressed 
world. The only alternative to such a situation, it 1s pointed ont, 
would be to define sufficiently the scope of the Treaties and 
place the immigrants outside the purview of the League To that 
the answer is twofold. In the first place, a generalisation of the 
Treaties does not necessarily touch the question of immigration. 
In the second place, it is our conviction that if the League has to 
prove effective as an instrument of international peace tt cannot 
afford to shirk the issues arising out of migrations of populations 
_ from one part of the world to another. Of course, the present 
jurisdiction of the League is confined to certain minorities trans- 
ferred to alien sovereignty by Treaty. But there is no sense or 
logic in such artificial restriction of its functions. In 
the interests of world peace- and effective minorities protec- 
tion the League system should be applied to all racial, linguistic 
and religious minorities of different States, no matter whether they 
are immigrants as Indians in the British Dominions and Colonies 
or constitute an integral part of the community such as the native 
races in South Africa, and Mahomedans, Anglo-Indians, ete., in 
India, or a transferred minority as the Germans tn Poland. 
Tt may detract from the sovereignty of the individual nation- 
States and involve a_ re-statement of the general theory 
of sovereignty. There is no meaning in a_ catchword; 
sometimes it proves dangerous. There is something greater than 
national sovereignty and it is the peace, progress and prosperity ol 
mankind. Has not the application of the Austinian theory ol 
sovereignty produced horrible results in some cases? Have not 
State vanities led to manslaughter of the eruelest and most ruth- 
less type ? . 
In view of the persistent clamour on the part of the minor 
ties for the protection of their just and legitimate rights in differ- 
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the worl aire of the relue tance on the part | of the 
a by the. Treati: a8 te n hig eae the provisions 
ontained therein Big 1] owers in the League accept like 
igations in Pet, take Pate: minorities, it is difficult to 
eo teraip t the contention put forward at the Sixth Assembly of the 
Laid Le ue ae M. Hymans of Belgium that the proposal to create a 
ng Convention is a dangerous one.* We cannot see how 
the institution of a system of this nature can become a permanent 
cause of internal troubles and disputes and 
veaco basal on justice lead ultimately to international conflicts as 
| apprehended by the Belgian delegate. 
We have reasons to believe that it will safeguard internal security 
and international peace rather than produce internal deadlocks 
and international conflicts. Justice and equality must be the 
basis of moral peace. Voluntary co-operation rather than forced 
obedience can ensure it. The ideal of the League should not be 
peace alone but peace based upon justice. It is the duty of the 
League not only to assert the principles of justice but also to con- 

vince all its constituent members that justice is being done. 


: * O.J., February, 1926, p, 290, 








Part II 
CHAPTER VIII 
SAFEGUARDS IN U.S.A., SwirzERLAND, GERMANY AND RUSSIA 


Tt has already been stated that the Minorities Treaties do 
Where _ minorities | nate. not apply to a large number of States, many 
fhe fariediction of the of which are members of the League of 

Nations. (That does not mean, however, 
that those States have no minorities within their borders and that 
the problem of protection of those minorities has never confronted 
them. In none of those States has the problem of protection been 
treated exactly along lines similar to those which have been 
adopted in the Minorities Treaties. But most of them have 
stated and adopted in their constitutions certain fundamental 
rights which secure to all citizens irrespective of their race, reli- 
gion or language, general safeguards against oppression or 
tyranny by the majority communities. Some of them again 
have made special provisions for the protection of linguistic 
and religious rights of minorities. It must be remembered 
_ that all those safeguards form part of the Municipal laws of the 

countries concerned and have no international bearing. 

It is proposed in this chapter to discuss the provisions for 
The position in four dif- Minorities safeguards in four typical demo- 
ferent countries, cracies® in the world, viz., the United States 
of America, the Swiss Confederation, the German Reich and the 
Russian Socialist Federal Soviet Republic. The constitution of the 
Tnited States was born of war. Prior to the war of liberation, 
tle States that later came to be known as the United States, 


Fh ‘* is a much abused term. Aristotle bad understood it in 4 sense 
not exactly similar to that in which it came to be interpreted in the nine 
teenth century when national progress was largely measored in terms of mechanised 
industry and trade. The emergence of the aggressive Socialist seems to have changed the 
outlook to some extent. Doubt js now entertained about the American democracy in so far 
as it haw failed to readjust claims as between different classes of the people. Started 


afte- the war under the Weimar constitution avowedly as 4 Parliamentary demoeracy 
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thirteen in number, had been separate and autonomous 
British Colonies, each with its own distinct history and 
antecedents. People belonging to different races and pro- 
fessing distinct types of the Christian faith came together 
and formed a common Union. Besides, scattered all over 
the States are a large number of Indians and _ negroes much 
inferior to the European races in the scale of culture and civilisa- 
tion. The Swiss constitution is specially important in this con- 
nection because it deals with a population who speak four different 
languages and further because some of those peoples, namely, 
those who speak German, are Protestants while the rest are Roman 
Catholics. The main reason why Germany and Russia deserve 
special treatment in these pages is that they are two of the most 
important post-war Republics—countries which had for centuries 
been governed by autocratic despots and in which the entire 
citizen body had been subjected to reckless and drastic laws, 
decrees and ordinances. 


BAER « Ser 3 


The problem of minorities in the United States ay elsewhere 
Netionality is the basis OUght to be discussed with reference to the 
of rights. law of nationality obtaining there, for that 
law is generally the basis of the rights of citizenship, as we have 
seen in the case of those States which have accepted the Minorities 
Treaties. The point becomes clear when it 1s remembered that 
in all States citizens and aliens are not treated on terms of perfect 
equality in all matters and that the latter, whatever might be their 
religion, race or language, are, as a general rule, excluded from 
certain rights and privileges which are enjoyed by the former. 

The law of nationality of the United States * defined in the 
Wis law of uetlomality in Act of 1790 was passed in accordance with 
U.S.A.; restrictions on Article 1, Section 8, of its Constitution 
non-white peoples. 28 
framed a year before, authorizing Congress 

. ——ee 
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Germany has now reverted to dictatorship in fact, if not strictly in law. The Ruasian 
Soviet Republic began as the dictatorship of the proletariat. Iti remains so, bot certain 
constitutional changes recently introduced are likely to raise the individual in the 
Ruesian scale of civilisation and democracy. The Swiss Confederation docs not tend to 
react ec quickly to new phases and instead clings to its old ideal. 
* Nationality Laws, by Flournoy and Hudson, pp. 573-76, 585-95, 
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to establish ‘‘ an uniform law of naturalisation.’’ The Act pro- 
vided that the rights of citizenship should not extend to persons 
whose fathers had never been residents in the United States, that 
a ‘* free white man '' who had resided there for two years should 
be naturalised and that the children of the citizens of the United 
States who might have been born beyond sea or out of the limits 
of uhe United States should be treated as natural-born citizens. 
Two years’ residence required by the Act was raised to five years 
in the first instance, and subsequently, to fourteen years by the 
Act of 1798. Again, the Fourteenth Amendment to the Consti- 
tution lays down that all persons born or naturalised in the 
United States and, subject to their jurisdiction, are “* citizens 
of the United States and of the States wherein they reside."’ The 
amendment had thrown open both National and States citizenship 
to the freed Negroes, and in the Slaughter House cases* decided in 
1873 the Supreme Court declared its ‘‘ pervading purpose "’ to 
be the overruling of the Dred Scott case in so far as that decision 
had denied the Negroes the status of citizenship. 
The applicability of the provisions to other races was 
judicially tested when Chinese and other 
. The right of naturalist ‘Asiatics were deprived of the right of 
naturalisation and then of entry into the 
United States. In United States v. Wong Kim Ark the 
issue raised was as to whether children of non-citizens, 
‘f ‘* born in the United States,’’ were entitled to the rights and 
privileges of citizenship from which their parents had been rob- 
bed. The question was answered in the affirmative by the 
Supreme Court and Wong Kim Ark was granted the right of entry 
of which he had been illegally deprived. It was held that besides 
children and members of the Indian tribes who stood in « peculiar 
relation to the National Government the phrase “ and subject to 
the jurisdiction thereof ”’ excluded two classes of people only, 
namely, children born of alien enemies in hostile occupation, and 
children of diplomatic representatives of a foreign State.f These 
laws supplemented as they were by subsequent legislative 


* 16 Wallace, 56 (1873). 
+ 169 United States, G49 (1595). 
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enactments on the subject practically give us a full measure of 
American citizenship. Large and wide powers have been 


conferred upon the Court regarding the issue of papers 


or letters of citizenship to foreigners. The general pro- 
cedure is that an alien must appear in person before the Court 
xccompanied by two witnesses, and answer questions put to him 
hb: the Naturalisation Officer or by the Presiding Judge. He has 
to satisfy the court about ** his record............ his knowledge of 
American government, his views on social and political organisa- 
tions and his readiness to perform the obligations of citizenship.” 
He is admitted to American citizenship should the Court certify 
that it was satisfied with his record, his knowledge of the constitu- 
tion, etc. Under the law of June 2, 1924, all non-citizen Indians 
born within the territorial limits of the United States, are admitted 
to the rights of citizenship of the United States. The grant of 
such citizenship does not impair or, in any way, affect their title 
to tribal or other property.* But a petitioner for naturalisation T 
has to satisfy the competent authorities that he is ‘‘ a white per- 
son or of African nationality or of African descent '' and not a 
polygamist, nor a believer in the practice of polygamy and that 
he ie able to speak the English language. He has, further, for the - 
purpose of being admitted to American citizenship, to declare his 
renunciation, absolutely and for ever, of fidelity to any foreign 
prince, potentate, state, or sovereignty, and his intention to reside 
permanently in the United States. 

Two points seemed to have emerged from the 
sion in the Slaughter House cases. First, restrictions are 
imposed upon a large number of Indians and other ori- 
ental races such as the Chinese or the Japanese in the 
matter of acquisition of American citizenship. Secondly, in 
order to acquire it, one has to renounce one’s previous nationality. 
In the Wong Kim Ark case the Court, however, refused to accept 
the interpretation of the clause ‘‘ subject to its jurisdiction "’ 
given in the earlier case of 1873 and observed that ‘* to hold that 
the Fourteenth Amendment of the constitution excludes from 


deci- 


* 49 Stat, 253. 
+ 34 Stat. 596, 40 Stat. 649, and 44 Stet. 709, 
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citizenship the children born in the United States of citizens or sub- 
jects of other countries, would be to deny citizenship to thousands 
_of persons of English, Scotch, Irish, German or other European 
parentage, who have always been considered and treated as citi- 
zens of the United States.’’ It undoubtedly marks a substantial 
improvement on the old practice. 
After having defined the law of nationality and the various 
methods of its acquisition, the framers of 
The privilege of the the American constitution conferred under 
Treviaion Seed ey sec. 9, clause 2, the privileges of the writ 
of Atteinder. of habeas corpus on all citizens. The writ 
had been greatly abused in England by 
means of special Acts temporarily suspending the privileges inher- 
ent in it.* The American people, bitterly conscious as they were 
of the flagrant breaches of the privileges, proceeded to lay down 
that the writ must not be suspended except in the case 
of rebellion or foreign invasion. The law, however, did 
not make it clear whether Congress or the President 
should exercise this suspending power in exceptional circum- 
stances. The issue has been settled beyond doubt by a ruling of 
the Supreme Court according to which Congress alone possesses 
such right. ‘The same section provides that no bill of attainder Tt 
shall be passed. It may again be recalled that this method had 
heen frequently resorted to in England for the purpose of con- 
demning a person who could not be convicted by a Jury and in 
accordance with due process of law. Lar! of Strafford, one of 
Charles I’s advisers, was executed under the provisions of the 
Bill. 

Under Art. VI, Sec. 3, the Senators and _ representatives, 
| : members of the States Legislatures and all 
i "eaiosion te Wideral executive and judicial officers, both of the 
Seon Federal Government and of the constituent 
States, are bound by oath or affirmation to support the constitu- 


® Monro: The Constitution of the United States, p. 58. 

+ A bill of attainder is o legislative measure which inflicts penalty without judicial 
trial. Such legislation was invented in England and the first measure of the kind was 
passed by Parliament in 1469, It was frequently resorted to under Tudors ond Stuarts 
because it afforded an easy way to get rid of *' undesirables.“ 
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tion. So far as appointments to any office or public trust under the 

‘Government of the United States are concerned, no religious test 
is required or insisted upon as a qualification for admission. [f 1s 
clear that this particular provision against religious test 
applies only to the Federal Government and not to the 
States, although the oath to support the constitution is 
binding upon public servants under both the administra- 
tions. It is difficult to understand why the law forbidding the 
provision of a religious test was not made uniform in the case of 
all Federal and State officials. It may be borne in 
mind that in 1787 some States had insisted upon their officers 
taking a particular form of oath which was identical, for all 
practical purposes, with a religious test. That practice was not 
disturbed by the framers of the constitution. We are told that in 
practice almost all States have long since abolished this pernicious 
discrimination on grounds of religion in the matter of public 
employments.* 

Students of American constitutional law must have noticed 
Safeguards inst re. &n Outstanding defect in the original consti- 
ligious inequality tution in that there was deliberate omission 
of safeguards for religious freedom and religious equality. 
Jeiferson felt it very keenly and was reconciled when Madison and 
others assured him that the defect would be removed by amend- 
ments of the constitution. The first amendment put into opera- 
tion in 1791 imposed restrictions upon Congress and not upon 
the States in respect of the Government establishments of religious 
bodies. T According to that amendment, Congress is not entitled 
to make any law in this regard, but there is nothing preventing 
the States from doing so; and there are certain States which aid 
and encourage sectarian schools by liberal grants out of the public 
exchequer. The same article provides that Congress shall not 
promulgate any law prohibiting the free exercise of religion thereby 
securing to all American citizens legal and constitutional immu- 
nities from interference by the Government in respect of their 
religious rites and observances. Nor has the Federal legislature 


* Monro: The Constitution of the United States, pp. 128.99. 
+ Ibid, pp. 135-36, 
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power to make laws abridging or curtailing the freedom of speech 
or of the Press and the right of the people ‘‘ peaceably ''* to meet 
and assemble and call upon the Government to redress their griev- 
ances. 


The next eight articles of the amendment ¢ deal with what 
eR ae may be called the charter of fundamental 
tal righte for the rights of the people. The charter secures to 

them the right to keep and bear arms and 
guarantees inviolability of their dwelling houses and gives them 
protection ‘‘against unreasonable searches and seizures of their per- 
sons, papers and effects.’’ It gives them protection of life and pro- 
perty which cannot be taken away without ** due process of law.”’ 
It gives the accused persons in all criminal prosecutions the right 
to speedy and public trial by an impartial jury. of the States and 
districts wherein the alleged crime shall have been committed and 
to have the assistance of counsel for their defence. It further lays 
down that excessive bail shall not be required, that excessive fines 
shall not be imposed and that cruel and unusual punishment shall 
not be inflicted and that private property shall not be taken for 
public use without just and adequate compensation. Provision 
is also made that no soldier shall in time of peace be quartered 
in any private house without the consent of the owner, nor in time 
of war except in a manner to be prescribed by law. The idea 
unlerlying the formulation of a charter is borrowed from English 
history which in its early stages afforded striking examples of 
flagrant breaches of the common law rights. The framers of the 
American constitution were prompted by a desire to provide against 
the repetition of executive excesses in their country interfering 
with the rights and liberties of their citizens. Paradoxical though 
it may sound in view of the American experiment, the people in 
the United Kingdom continue to depend for their fundamental 


* The expression ** peaceably " is exceedingly vague and is open to different ater 
pretations by different persons. But the fect that in the United States the ulti- 
mate decision reste with the judiciary in what may be called test cases cuons- 
titi some guarantee against executive lawlessness on the “" peace " plea. 

4 Select Constitutions of the World, pp. 592-93; Munro: The Constitution of the 
United States, pp. 138-48, The amendments were passed by Congress on the 25th Septem- 
ber. 1789 and ratified by three-fourths of the States on the Ist December, 1791. 
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tights not so much on legal instruments or statutory provisions as 
.on judicial decisions. ; 

_ ‘The Thirteenth amendment* provides that slavery or involun- 
peetick Sadigvardiag tary servitude, except by way of punishment 
the interests of the for crime or crimes whereof the party con- 

sera cerned shall have been duly convicted, shall 
not be permitted within the United States or in any place subject 
to their jurisdiction.t | Congress is authorised under the article 
to enforce the law by appropriate measures. On the strength of 
that provision it has often attempted to compel the Southern 
States to refrain from passing discriminatory laws against the 
negroes, but not with anything like a substantial measure of | 
snecess. The Supreme Court has held that Congress is not 
authorised by law to interfere with the States in this regard. 
It should, however, be noted that the Court has sought to nullify 
Federal measures not on the ground that, in its judgment, the per- 
sons for whom the guarantee is intended, should not receive effec- 
tive protection but on the ground that the Federal legislature has 
acted in excess of the powers delegated to it under the constitution 
and encroached upon the legitimate functions of the States to 
whom the ** police power '’ belongs. The exact measure of pro- 
tection contemplated in the amendment was tested on the passing 
by Congress of the Civil Rights Act in 1866 before the adoption of 
the Fourteenth Amendment which sought to wipe out all burdens 
and disabilities, “* the necessary incidents of slavery, constituting 
its substance and visible form °’ and “‘ secure to all vitizens......... 
the same right to make and enforce contracts, to sue, be parties, 
give evidence and to inherit, purchase, lease, sell and convey 
property as is enjoyed by white citizens.’’ Doubt was ex- 
pressed by high authorities on the constitutionality of the measure, 
particularly by the President who said that the provisions ‘‘ inter- 
fere with the municipal legislation of the States......... an absorp- 
tium and assumption of power by the General Government which 
if acquiesced in, must sap and destroy our federating system of 
lhmited powers and break down the barriers which preserve the 
rights of the States."’ 





* Passed in February, 1865 and ratified in December, 1865 
f Select Constitutions of the World, pp. 894-05, 
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The issue was, what were the incidents of slavery? 

7 It was decided by the Supreme Court in. 
The incidents of slavery. the Civil Rights cases which arose un- 
der the second Civil Rights Act of 1875, 

and an attempt was made to define the scope of both the 
Thirteenth and Fourteenth Amendments. Under the Thirteenth 
Amendment Federal legislation could be ‘* direct and primary “ 
in so far as it was ‘* necessary and proper to eradicate all forms 
and incidents of slavery and involuntary servitude "’ whereas under 
the Fourteenth, it can only be ‘‘ corrective in its character, ad- 
dressed to counteract and afford relief against State regulations 
or proceedings.'’** The cases were instituted by writ of error by 


coloured persons, who had been denied accommodations in imns 


and theatres, and in one case in a woman's car on a certain rail- 
road. It was argued that if Congress could provide the punish- 
ment of the hotel proprietor who had refused to lease out rooms to 
a negro, there was practically no limit to possible applications of 
Federal power. The question for determination was whether Con- 
gress had power to legislate for the obliteration and prevention of 
slavery with all its badges and incidents, and if so, whether the 
denial to any person of admission to the accommodations und 


privileges of an inn, a public conveyance or a theatre, subjects 


that person to any form of servitude or slavery prohibited under 
the relevant Amendment. The Court held that such an act of 
refusal had nothing to do with slavery or involuntary servitude, 
and that if it violated any right of the aggrieved party, bis remedy 
lay in the laws of the State concerned. It was further decided 
that if the State laws were adverse to his rights and did not protect 
him, then only recourse could be had to the corrective Federal 
legislation under the Fourteenth Amendment. The prohibition 
intended was against State action or action sanctioned by the State 
and not private measures against which the aggrieved party must, 
in the first instance, seek the protection of the State laws. T 
According to the Fourteenth Amendment, no State is per- 


‘mitted to make or enforce any law abridging the privileges or 


* 109 United States, 5 (1655). 
+ Ibid, 
I Passed in June, 1866, and rotified in July, 1665. 
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‘immunities of the ‘citizens of the United States or deprive any 
‘person of life, liberty or property without due process of law or to 
-deny to any citizen within its jurisdiction equal protection of the 
Jaw.* Thus discrimination based on race, colour or religion in 
‘the matter of civil liberties is ruled out. Under Article IV, sec- 
tion 2, clause 1, the citizens of each State are assured all privi- 
leges and immunities of citizens in the several States. t The second 
part of section 2 of Art. XIV{t was calculated to prevent the 
‘Southern States from depriving the negroes of the right to vote at 
the election of public servants by proposing to reduce the prescribed 
proportion of federal representation of the State or States whick 
excluded the negroes from the suffrage.§ But the power reserved 
‘to Congress has not been effectively exercised against the offending 
States. 


- One of the most important provisions made for the purpose of 

protecting the rights of minorities is con- 
egomarc lb. em uteideead tained in Art. XV, section 1 of the constitu- 
on religious or color tion, which lays down that the right of citi- 
oad zens to vote at elections shall not be denied 
or abridged by the Federal Government or by any constituent State 
on grounds of race, colour or previous condition of servitude, Con- 


gress having power under this article to make appropriate legisla- 
‘tion. This law was promulgated in order to protect the negroes 
against encroachment on their franchise by any particular State or 
by the United States of America. There have been occasions when 
‘the Supreme Court was called upon to intervene in cases of viola- 
tion of the provision. Munro is of opinion that ‘* of all the 


- 


. .* Munro: The Constitution of the United States, pp, 155-56, 
+ Select Constitutions of the World, p, 591. 


+ Representatives shall be apportioned among the several Sta according 
respective numbers, counting the whole number of persons in each isan excluding Todians 
not taxed. But when the right to vote at any election for the choice of the electors fi 
President and Vice-President of the U. 8. A., representatives in Congress, the execnt as 
and jodicial officers of a State, or the members of the legislature thereof is denied to ‘ 
of the main inhabitants of such State, being 21 years of age, and citizens of the Unites 
States, or in any way obridged, except for participation in rebellion or other crime 
ris of Lap mara moni shall be reduced in the proportion which the number 42 

ale citiz fa 
= tizens to the whole number of male citizens of 21 years of age in such 

§ Munro: The Constitution of the United States, pp, 156.87 
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provisions in the Constitution or its amendments, this one has been 
the most freely honoured in the breach.''* Neither Congress nor 
the Supreme Court has been able to prevent some of the Southern 
States from acting in defiance of the law. fy 
The picture, however, will not be complete unless attention 
is drawn to the manner in which the consti- 
eee Four tutional safeguards contained in those amend- 
ments have been in fact rendered null and 
void. In a series of important cases the Supreme Court 
has held that the safeguards incorporated in the Four- 
teenth Amendment, as has already been indicated, were 
guarantees against acts or measures of the State or officials 
presumably acting on behalf and in the name of the State and were 
not intended to restrain or punish individual offenders. T Lf, there- 
fore, a negro complained that his right had been en- 
croached upon in a_ particular case, it was for him to 
show that the action complained of was by the State or 
by some State officer acting under State authority. Nor 
is the negro assured of equality of treatment in respect of the 
personnel of the jury by Court decisions. A West Virginian law 
was of course contested with success on the ground that it confined 
the rights of jury service to whites.t In another case arising out 
of a law of Delaware the same principle ** of immunity from in- 
equality of legal protection either for life, liberty or property ©’ was 
upheld.§ But the protection thus afforded does not apply even 
against an all-white jury unless it is proved that the appointment 
of the jury was deliberately discriminating against the negro. An 
impanelling officer may easily succeed in uniformly ousting the 
negro from the juries by appearing so careless that he just inad- 
vertently finds his juries composed consistently and uniformly of 
whitemen. For that “ ‘nadvertence,’’ as Professor Mclaughlin ob- 
serves, there 1s probably no legal remedy. || 
* Munro: The Constitution of the United States, p. 159. 

+ United States vr. Cruikshank, 92 U.S., 452 (1876); Civil Rights Cases, 109 U-S., 

%} (1883); Virginia ©. Rives, 100 U.5., 518 (1880). 
+ Strander +. Weat Virgiria. 100 U7.S., 303, 


§ Neal eo. Delewane, 108 U.S., 370 (1881). 
|) Andrew ©. Mclaughlin: A Constitutional History of the United States. p. 725; 


Virginia o. Rives, 100 U.S., 313, 322-923 (1850). 


300 (1580). 
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the negroes. An attempt has, for ex- 


REPRE ample, sheen made to set them aside 


as a separate class and the classifica- 


-tivn involved, which apparently is not offensive but bhumi- 


liating to a degree in actual effect, has been repeatedly defended in 
the court. It has been held that mere classification does not 
deprive the negroes of “‘the equal protection of the law guaranteed 
in the Fourteenth Amendment and that the illegality occurs only 
where classification does not rest upon any reasonable basis but is 
essentially arbitrary.’’* In Plessy v. Fergusson the issue raised 
was the constitutionality of a Louisiana statute regarding railroad 
companies providing separate but equal accommodations for white 
and coloured peoples. It was known as the Jim Crow Car law. 
The measure was declared valid, and in delivering the judgment 
Brown J. remarked : ‘‘ The object of the amendment (fourteenth) 
was undoubtedly to enforce the law but in the nature of things it 
eould not have been intended to abolish distinctions based upon 
color or to enforce social as distinguished from political equality or 
a commingling of the two races upon terms unsatisfactory to 
either.’ Attention was further called in the judgment to the pro- 
vision for separate schools for white and coloured pupils which had 
been upheld by State Courts in several Northern States. We are 
seriously asked to bear in mind that ‘‘ if one race be inferior to the 
other socially, the constitution of the United States cannot put 
them upon the same plane,’’ and one should not forget that 
it is a judicial pronouncement and not a politician's bluster. 
The validity of classification has been recognised and up- 
held by the courts also in respect of matters educational. 
A State is competent to prevent a private school from 
imparting education to white and negro children together. t 
In certain circumstances in which it is difficult to ex- 
pose the intention of a discriminatory measure and to 
challenge classification a school district is enabled to spend even 


_ public money upon the maintenance of an educational institution 


* Lindsley ¢. Natural Carbonic Gas Co., 290 U.8., 61, 76-70 | 
 Berca College », Kentucky, 211 U.8., 45 (1908). acts 
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exclusively for the children of the whites.* It may be that the 
courts will not uphold acts of glaring discrimination or validate 
ulfair ‘‘ classification,’’ but the onus of proof lies on the ag- 
grieved party and it is extremely difficult to discharge it with the 
result that the judges are tempted to sanction and sanctify the 
‘* colour "' decrees of the white politicians. 
Equally futile in effect has been the safeguard in 
connection with the basis of Federal 
ae yg a the representation and the conditions of its 
reduction. When the Southern States 
were restored they were required to fulfil conditions almost 
similar to those prescribed for Arkansas. It was laid down in the 
case of the latter that its constitution ‘* shall never be so amended 
or changed as to deprive any citizen or class of citizens of the United 
States of the right to vote who are entitled to vote by the consti- 
tution herein recognised."’ It is not for us here to discuss the fair- 
ness or the constitutionality of this provision or the limitations of 
the State right which it involves. But as has been suggested, it 
was introduced obviously to protect the rights of the coloured 
peoples. We are brought face to face with an anomaly when this 
is read along with the power guaranteed to the individual States 
to modify their franchise laws provided any such modification 
entailed no discrimination based on colour, race or previous condi- 
tion of servitude. It produced its inevitable consequences. Some 
of the Southern States proceeded to prescribe suffrage qualifications 
which were in conflict with the so-called ‘‘ fundamental condi- 
tions ’’ but apparently not with the provisions contained in the 
fifteenth amendment. It was, for example, laid down in the 
constitution of Mississippi (1890, 1892) that every voter must be 
able to read any section of the State constitution or must be able to 
interpret it. Although the condition was applicable both to whites 
and coloured peoples, it was the “‘ blacks "' who were generally 
found to be incompetent under the law by the election authorities 
to enjoy the right to vote. The issue was now and then brought 
before the courts, and in Willams vy. MississipptK it was held that 


* Cunning o. Country Board of Education, 175 U.8., 528 (1899). 
+ 170 U.8., 213, 225 (1598). 
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the constitution and Statutes of Mississippi had not, on the face of 
it, discriminated between the races. The court, however, had 
to admit that they left a dangerous loophole for what it 
was pleased to call the ‘‘ evil ’’ in administration. We 


have also on the authority of Cooley, a recognised authority on 


the subject, that ‘‘ the requirement of a capitation tax or of ability 
to read is not a denial of the suffrage."’ If the insistence on such 


‘qualifications decreased the number of voters in a State, that 


State’s quota of representation in the Federal legislature could also 
he reduced under the constitution provided Congress could deter- 
‘mine the actual basis for such representation. What is significant 
is that for forty years the power has remained unused and that the 
politician and the man in the street have alike managed to forget 


‘it. 


The clauses ‘* due process of law *’ and ‘* the equal protection 

| of the laws ** often perplexed the layman and 

What is “ due process of left the lawyer guessing as to their juristic 
| incidence. They opened up a vast and 
unexplored region of judicial activity. In Hurtado v. People of 
California,* the Supreme Court quoted with approval the language 
of Webster who defined the ‘‘ general law ’’ as being a “* law which 
hears before it condemns, which proceeds upon enquiry and 
renders judgment only after trial '’ so “* that every citizen shall 
hold his life, liberty, property and immunities under the protection 
of the general laws which govern society.’’t It was held therefore 
to exclude, as not due process of law, acts of attainder, bills of pains 
and penalties, acts of confiscation, acts reversing judgments, and 
acts directly transferring one man’s estate to another, legislative 
judgments and decrees, and other similar special, partial and arbi- 
trary exertions of power under the forms of legislation. The 
court, however, denied that ** due process of law *’ was meant or 
intended to include, ex vi termini, the institution and procedure 
of a grand jury in every case or in each and every State. In a 
more recent case Mr. Justice Brewer} conceded that a full discharge 


* 110 United States, 516 (1884). 
+ 4 Wheaton, 618, 681. 
t Reotz ©. Michigan, 188 U.8., 605, 507 (1903). 
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of their duties sometimes compels boards or officers of a purely 
ministerial character to determine questions of a legal or extra- 
legal nature and that due process is not necessarily judicial pro- 
cess. But it was made definitely clear that when fundamental 
rights were involved the appeal lay to the judiciary on the question 
of the constitutionality of either procedure or result. In the deve- 
lopment of American administrative law there have often been 
conflicts between administrative necessity and the innate propen- 
sities of the courts to uphold law and vindicate justice. The courts 
might have shown some relaxation in respect of forms, but not cer- 
tainly, in respect of the substance of judicial protection. They 
have by no means surrendered to administrative officers the right 
to determine whether their decisions or the method and procedure 
adopted by them constitute due process. | 
Qn the judicial interpretation of ‘‘the equal protec- 
tion of laws ’’ the case of Plessy v. 
What eo eres — Fergusson has already been cited. The 
aut classification of railway compartments is 
hy itself not repugnant to the protection guaranteed in 
the Amendment unless of course it was found to be essentially 
arbitrary. In an earlier case* the Supreme Court had rejected the 
view taken by the Court of California of certain ordinances to the 
effect that the power given to the board of supervisors *" is not con- 
fided to their discretion in the legal sense of that term, but is 
granted to their mere will,’’ and held that reasons must be shown 
for every act of discrimination by the authorities concerned as 
between one section of the residents and another. If any ordinance 
gave arbitrary power to a department of the administration by 
which they could at their sweet will accord differential treatment, 
then that ordinance violated the ‘‘ equal protection "’ clause. 
It was held further that the clause gave, and was intended to give, 
equal protection of laws to citizens and aliens alike. The provi- 
sions in question were universal in their application to all persons 
within the territorial jurisdiction irrespective of differences of race, 
colour or nationality, and ‘‘ the equal protection of the laws Is a 
pledge of the protection of equal laws.’" ‘* Liberty *’ mentioned 


*Yick Wo oc. Hopkins (118 United States, 356, 1856). 
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ih the amendment was defined in comprehensive terms by Mr. 
Justice Peckham in Allgeyer v. Louisiana in 1897. ‘“' True 
liberty......... ”’ he observed, ‘* means not only the right of the 
citizen to be free from the mere physical restraint of his person, 
as by incarceration, but the term is deemed to embrace the right 
of the citizen to be free in the enjoyment of all his faculties....... a 
In 1923 and again in 1925 it was judicially held that ** liberty ~ 
in the education of children was also protected.¢ It appears from 
the language of the statute that the safeguards therein contemplat- 
ed apply not only to citizens but also to aliens within the jurisdic- 
tion of the State concerned, alihough Mr. Justice Peckham refers 
tu the ‘‘ citizen '’ only in his interpretation of the expression. 
As a general rule, as has more than once been point- 
Kol ee ee ed out, aliens and citizens are not equally 
natural-born snd naturs- treated in respect of political rights. Nor 
eriwees are all citizens treated alike in all matters. 
The distinction is sometimes observed in law between 
natural-born citizens and naturalised citizens.t In the United 
States, for instance, the office of the President is not open to any 
person except a natural-born citizen.§ In the original constitu- 
tion no such restriction was imposed regarding the eligibility for 
the office of the Vice-President. This anomaly gave rise to a diffi- 
eult and awkward situation during the period from 1788 to 
1804 when there was provision for automatic promotion from the 
office of the Vice-President to that of the President.|| A Vice- 
President not being a natural-born citizen often claimed his right 
to succession to the Presidentship, The anomaly was re- 
moved by the last clause of the Twelfth Amendment passed in 
1804, which provides that no person ineligible by law for the 
office of the President shall be eligible for that of the Vice-President 
of the United States. The position to-day, therefore, is that 


* 165 U.8., 578, 689, 690. 
+ Meyer ©. Nebraska, 262, U.8.,390 (1993); Pierce o. Society of Sisters, 268 1).8., 
619 (1925). 


+ Cf. the provisions of the British Nationality and Status of Aliens 1914 
amended in 1918, pie inka es 


§ Art. TI, Section 1 (5). 
f Select Constitutions of the World, p. 589. 
Munro: The Constitution of the United States, pp. 77-78, 
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neither? the office of the President nor that of the Viee-Presicens 
is Open to any person who is not a natural-born citizen. c 


Switzerland. 


Switzerland is one of the old and well-known federal consti- 
The Swiss constitution ‘Utions of the world. The system was 
contains various kinds of somewhat loose until 1847 when seven 
e Roman Catholic cantons, like the Southern 
States in America in 1861, attempted to secede from the vonfedera- 
tion. It was revised in 1848 and the old confederation 
(Staatenbund) gave place to a federal State (Bundesstaat). Rather 
drastic changes were effected in 1874. The revised constitution 
of that year, with changes in certain features subsequently — in- 
corporated, practically governs Switzerland. The country is divid- 
ed into 22 cantons, or as Bryce says, 25, for three cantons are sub- 
divided into half cantons each having its own government. The 
cantons are sovereign entities and have been federated im the 
present alliance by mutual agreement. Their rights and powers 
correspond generally to those of the American or the Australian 
States which means that the tendency there apparently is centri- 
fugal. They have not yielded their sovereignty to the Federal 
Government and whenever there arises any doubt as to whether 
the Federal Government or the cantons possess any given power the 
presumption is in favour of the latter unless the contrary is 
proved.* But as Dr. Strong remarks, the constitution ** shows 
at some points both an incomplete nationalisation and an incom- 
plete federation." The idea indicated seems to be clear, although 
the term ‘‘ nationalisation "’ is rather loosely used. In so for as 
Article 3 vests the power, not specified, in the cantons, national 
unity is to some extent weakened, if not undermined; but the posi- 
tion is not substantially different from that in Australia and the 
United States of America. In proportion, on the other hand, ts 
Articles 5 and 6 place the cantons under the federal authority rather 
than under the constitution interpreted as in America by the judi- 
ea! the country as a whole “ is less federalised."’ t 
‘The cantons are sovereign so far as their sovereignty is not limited by the 
constitution, and as such they exerciso all mghts which are pot delogated to the 


L — " (Art. 3; The Swiss Constitution), 
+ OC, F. Btrong: Modern Political Constitutions, p, 109. 
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...*"The-cantonal powers - include taxation, . education, © in- 


dustry and ‘ legislation .and- other. matters which are not 


representative assemblies. Then the Swiss people have 
developed certain well-known instruments of democratic govern- 
‘ment, namely, referendum, initiative and recall. No one can 
disallow laws except the people themselves. It is thus clear that 
the very system of government prevalent in Switzerland 
guarantees a considerable measure of protection to al] communities 
and all classes of citizens inhabiting that land. And it is well to 
bear in mind that nearly two-thirds of the population there speak 
German, a large number French, a few Italian and a few others 
Romansch or Latin. A large majority of German-speaking and 
French-speaking people are Protestants while the rest are Roman 
Catholics.* 
The Swiss law of nationality is governed by the Federal 
Constitution of 1874, as amended in 1928, 
acu Gee and supplemented by the Federal decree of 
1903, Civil Code of 1907, Federal Law of 
1920, and Instruction of 1923.t Every citizen of a canton be- 
comes tpso facto a Swiss national who cannot be expelled from 
either the territory of the confederation or from his canton 
of origin. The Federal Government makes the regula- 
tions concerning the acquisition or loss of Swiss citizenship and 
prescribes the manner in which such citizenship may be recovered. 
According to the decree promulgated under Art. 44 of the Federal 
Constitution, a foreigner who desires to acquire the nationality of 
Switzerland is required to apply to the Federal Government for 
permission to acquire communal and cantonal citizenship and to 
prove that he has regularly resided for two years in Switzerland 
immediately before making the application. This provision has 
been amended by the law of 1920, which has considerably affected 
the period of residence. 


=> 


* Bryce: Modern Democracies, Vol. 1, Chapter 27, 
t Flourney and Hodson: Nationality Laws, pp. 556-66, _ 
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"-: The: present law is that permission is granted to such 
gi ae applicants only as, during the last twelve 
Swiss nationality. years before the application was made, 
have really resided in Switzerland for 
at least six years according to a permit of sojourn or domicilia- 
tion issued by the competent authorities.* Aliens, who are born 
in Switzerland and have resided there for at least ten years during 
the first twenty years of their lives, are entitled to obtain authorisa- 
tion after residence of three years during the five years which pre- 
cede their requests. In either case, the applicant for naturalisa- 
tion must have lived continuously in Switzerland for the last two 
years before he made the application. The Federal Council re- 
serves to itself the right of examining the connections of the appli- 
cant with his country of origin and his other personal and family 
circumstances. Permission may be refused, if those conditions 
are such as, in the opinion of the Council, would render the 
naturalisation of the applicant in any way harmful or disadvan- 
tageous to the confederation. If any application for naturalisa- 
tion is executed in a language other than German, French or 
Italian, it must be accompanied by reliable translation in either of 
these three languages. Under Art. 47 of the Federal Constitution 
the Federal Government have power by legislation to define the 
difference between settlement and temporary residence and at the 
same time to prescribe regulations governing the political and civil 
rights of Swiss citizens during temporary residence. 
Bryce has pointed out three features of the Swiss Constitution. 
The first feature refers to the distribution of 
ca ar a aia of the powers between the Federal Government and 
the Cantonal Governments and has already 
been referred to. The second feature is that the constitution does 
not contain any Bill of Rights such as is understood in the United 
States and in various other democratic countries. There is no pro- 
vision in Swiss constitutional law for trial by jury. Death senten- 
ces had, however, been forbidden for political offences. That pro- 
vision in the original constitution was amended by referendum on 
May 18, 1879. The voting was: for capital punishment 200,485 


* Flournoy and Hudson : Nationality Laws, p. 561. 
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yotes and 15 cantons; against 1,815,888 votes, 7 cantons.* 
There are, besides, certain other safeguards. All Swiss citizens, 
for example, are equal before law. Switzerland observes no privi- 
leges of rank, birth, person or family.t The citizens, as defined 
in the laws in force, are entitled to take part at their places of 
residence in all federal elections and pollings.{ No canton can 
expel from its territory any of its citizens or can deprive him of 
his rights as a native or burgher.§ The right of movement from 
one part of the country to another on the part of a citizen, or of 
settlement in any part thereof is recognised. That right is denied 
only to persons who have been deprived of their civil rights for 
penal convictions and who have been repeatedly sentenced for grave 
misdemeanours.|| Liberty of the Press is guaranteed, but steps 
may be taken by the cantons with the approval of the Federal 
Council to suppress or prevent abuse of such liberty. The 
Federal authority is entitled to prescribe penalties for gross 
Press attacks upon itself. Citizens have the right to form 
assoviations provided that their objects and methods are not 
subversive of law and order. Here again the cantons are 
given powers of legislation to prevent abuse of the right. 
The right of petition to the authorities for redress of 
grievances is conferred on the citizens, who cannot be withdrawn 
frora the proper judge. Accordingly, the establishment of extra- 
ordinary tribunals is not valid in law, and ecclesiastical jarisdic- 
tion has been abolished. In matters of legislation and judicial 
proceedings every canton is bound to accord citizens of other 
constituent cantons of the Confederation the same treatment ax 
is meted out to its own citizens. Bryce does not, therefore, seem — 
to be quite right when he says that a table of fundamental rights 
is lacking in Switzerland, although the Swiss laws in this regard 


may not be as exhaustive as those in the United States of America 
or Germany. 
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The third feature refers to provisions relating to religion.* 
There is, to begin with, complete liberty of 
Provisions for religions Conscience and freedom of worship. No 
frepdom sud equality. citizen can be compelled to swear allegiance 
to any religious association, submit to any 
religious instruction, perform any religious act or incur any penal- 
tics by reason of his religious opinion or religious observances. 
In conformity with the principles thus laid down parents and 
guardians may determine and guide the religious education of 
their children or wards up to the age of sixteen years. Civil or 
political rights cannot be abridged or limited by any ecclesiasti- 
cal provisions or religious requirements or conditions of any kind 
whatsoever. Nor shall religious views absolve anybody from the 
performance of civic duties. Nor again shall taxes be imposed 
upon anybody the proceeds of which are specifically appropriated 
to a religious body or community of which he is not a member. 
The free exercise of religion is guaranteed within the limits com- 
patible with public order or morality. Both the confederation 
and the cantons have power to adopt legislative measures to main- 
tain peace between members of different religious communities 
and to prevent encroachments by ecclesiastical authorities upon 
the rights of citizens and of the State. 


’ ‘No bishopric can be created without the approval of the 
Federal Government. Neither the order of Jesuits mor any 
society affiliated to it is allowed to exist in Switzerland. All activi- 
ties connected with school and church are forbidden to members be- 
longing to the order and the societies subordinate to it. The Federal 
Government is entitled to apply this prohibition to other religious 
orders or societies whose policies and methods are inimical to the 
State and calculated to disturb inter-denominational peace. The 
law prohibits the founding of new religious orders or houses or the 
restoration of those which have been suppressed. No impediment 
to marriage is permitted on grounds of religious belief. Burial 
places belong to the civil authorities and not to any religious 
organisations, and the civil authorities ere under legal obligation 


* Bryce: Modern Democrscies, Vol. I, pp. 333-56, 
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‘to provide that every deceased person, whatever his language, 


race or religion, may receive a decent burial. 

Protection is also extended to the minorities in various other 
ways. It is provided, for example, that 
schools maintained out of public funds must 

saigion and” ingalstie be open to children of all religious faiths 

nner, without prejudice to them in any way in 

respect of their belief or conscience.* Then 
again, the three spoken languages in Switzerland, namely, Ger- 
man, French and Italian are treated and recognised ag the national 
languages of the confederation.t Further, the Federal Assembly 
which is vested under the constitution with the power of appoint- 
ing judges of the Federal tribunal or their substitutes, is required 
to pay regard to the representation of each of the three national 
languages.t The Federal tribunal sits at Lausanne, a concession 
to the sentiment of the French-speaking cantons, whereas the legis- 
lature has its headquarters at German-speaking Bern. § 

In addition to the legal and constitutional provisions, steps 
have also been taken to give the minorities some representation 
in the executive of the confederation and of the cantons. The 
I’ederal executive power is entrusted to a Council ‘Bundesrath) 
composed of seven members. This Council is not respon- 
sible to the legislature and removable by it as in_ the 
United Kingdom. Nor is it independent of the legisla- 
ture as in the United States. It has nothing to do with 
party politics, ‘‘ is not chosen to do party work, does not deter- 
mine party policy, yet is not wholly without party colonr."’|| It 
is elected by the Federal Assembly and has life for three years. 
From any one canton not more than one Councillor can be taken. 
This emphasises the equality of the cantons in sharing in the 
highest executive authority of the State.? Further, ‘‘ custom 
prescribes that one Councillor shall always come from Bern and 





* Art. 27. 
* Art. 116. 
> Art. 107. 
§ Bryce: Modern Democracies, Vol I, p. 400 
i Ibid, Vol. I, p. S04. 
: % Pitamio A Trestise on the State, p. 8 
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another from Zurich; and one. is usually chosen from the impor- 
tant French-speaking Canton Vand. One is also taken by custom 
from a Roman Catholic Canton, and (very often) one from the 
Italian-speaking Ticino.'’* 
Similarly in regard to the composition of the small (or exe- 
cutive) council of the canton, the same 
The some principle iol principle is followed. This council] is sub- 
coutoil. ordinate to the cantonal great council which 
is a legislative body and can direct the exe- 
cutive and reverse its decisions on questions of policy as wel! as 
in matters of detail. The function of the executive council is to 
report, submit measures and draft bills, whenever required to do 
so. Like its federal counterpart, it is more or less a business com- 
mittee with little or no political colour, for its members are not 
generally chosen on party lines. The vote for election of the 
council is taken on a general ticket and there is no provision for 
separate electorates. Several cantons have adopted the method 
of proportional representation in order, as Bryce says, that eacii 
important section of the people may have its representatives on 
the council and its share of offices. It has also been found that 
in nearly every canton the interests of a minority or minori- 
ties are represented on the council by one or more spokesmen, no 
matter whether proportional representation exists there or not. 


Germany. 


We now come to the two most important post-war democra- 
cies, t namely, Germany and Russia. It is 
The German Constitr- common knowledge that the whole machi- 
tion, . 
nery of Germany has undergone a radiciual 
change after the War. Her boundaries have been reduced and 
her Imperial autocracy has given place to a democratic republic at 
Jeast on paper. Germany is now in theory governed according to 
the constitution adopted in 1919. Like every sovereign State she 
exercises the right to lay down her own law of nationality; and that 
right is conferred upon the Reich by Art. 6 of the constitution. 


* Bryce: Modern Democracies, Vol. 1, p. 350. | 
"4 There ie oe definite and rather aggressive challenge to the so-called democracy 


Germany under the Nazi administration. 
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She hat the éxclusive power of legislation not only if regard to 





jonality, but freedom of domicile, immigration, emigration and 
dition.* 

The German declaration of rights is one of the most exhaus- 
tive and comprehensive charters in world’s history. In fact, 
almost the whole of the second part of the constitution, consisting 
fis it doés of more than one hundred and seventy one articles, 
deais with the fundamental rights and duties of German citizens. 
In addition, there is the last section of the first part which en- 
shrines principles seeking to give them legal and judicial protection 
in Various ways. 

The charter dealing with the fundamental rightst makes 

ample economic provisions, guarantees A 

3 eclmantal ‘Diatte of certain measure of protection in educational, 
| religious and linguistic matters and estab- 
lishes what in England and the British Commonwealth 
is called the rule of law. All Germans are equal in the 
eve of law and the civil rights are fundamentally the 
same for all citizens including men and women. Privi- 
leges or disadvantages of birth or rank have been abolished. 
Citizens enjoy full and complete personal liberty. No encroach- 
ment upon or deprivation of personal liberty by any public autho- 
rity 1s permitted except in accordance with law. Those who are 
deprived of their liberty are entitled to call for information as to 
the grounds on which the deprivation of liberty has been ordered 
and what authority has made that order, and to claim the right 
to make legal complaints against such deprivation. The resi- 
dence of every German is regarded as his inviolable sanctuary. 
No public authority is permitted to invade or raid it, except under 


* In accordance with # decree the Minister of the Interior sought to amend the Ger- 
man law of citizenship and confiscated the property of a number of famous Germans, row 
aproad, who “’ have injured German interests by their behaviour, which conflicts with their 
duty and loyalty to their nation and the Reich * (August, 1933). Again onder a subea- 
went law, another step forward in Whe prétéss of °' Germnanisation” ja con. 
+ The object uaderlying the meawure is t6 outlaw Jews and other peoples whir 
the German Chancellor and his advisers regard as non-Aryans, " Unworthy persons and 
seats tS State *" would be deprived of German citizenship, and to that class of 

‘St oe Don : | uy 
ike ah Hide’s dldereaty ; RE SSP eee reer fee pe 
{ The German Constitution, Pert II, Bec. I, Arts. 100-18. ~~~ 
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special circumstances recognised by law. He enjoys the right, 
within the limits prescribed by law, to express his opinion 


openly and freely by speech, in writing or through pictures or in 
any other manner. No censorship is allowed except regulations by 
law in respect of cinematograph entertainments. The puble autho- 
rities may adopt measures for the purpose of combating obscene 
literature and pictures and also for the protection of morals in 
public exhibitions and performances. Every citizen enjoys the 
right of free movement from one part of the country to another 
and may settle anywhere he likes within the Reich, acquire landed 
property there and adopt whatever means of livelihood appeals 
to him. He is also entitled to emigrate to countries outside of the 
Reich and to claim the protection of his Government vis-a-vis 
foreign authorities. The sanctity of private correspondence 
through the post, telegraph and telephone is strictly observed. 
The German citizens are entitled, without notification or 
special permission, to assemble at public 
Pa right of pobis nee, meetings. The right to form unions and 
i | in regard associations, religious or otherwise, 1s ygua- 
se aapaparagrlcll i ranteed to them, subject to preventive regu- 
ce and Mngesgs: lations in emergencies. The legal rights 
which are otherwise acquirable cannot 
be refused to a union or an association on the ground 
that its objects are of a religious, political or s0cl0-polt- 
tical nature. Citizens enjoy the right to address peti- 
tions and complaints to the competent authorities or the 
representatives of the people. This right may be exercised by 
them either individually or through associations. They are, with- 
out distinction, eligible for admission to public offices according to 
their abilities and qualifications, and there ts no discrimination 
based on language, race or sex. Public servants are civen special 
protection under the law in regard to security of tenure, transfer 
from one office to another, pensions and provisions for their de- 
pendents. They are regarded as servants of the community and 
not of any particular group or party. They are entitled to hold 
any political views and enjoy the right of association. Citi- 
gens have certain obligations to discharge. They have, for 'ps- 


 tunce, to undertake the duties of honorary offices and_ render 
: : 
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personal service to the State and local authorities and contribute 
in proportion to their means to the public revenues.* 
‘The Germans enjoy full liberty of religion and cons- 
cience. They cannot be disturbed in the 
Bal wards te reign: free exercise of their religion.— Nor are 
nised but missionaries civil and political rights dependent on or 
a gong heey, haw. restricted by any religious creed. No one 
pitals end prisons. can be debarred from admission to Govern- 
ment service on grounds of his religion. 
No one is bound to disclose his religious conviction or may be 
compelled to take part in any religious ceremony or to participate 
in any religious observances or to make use of any religious form 
of oath. There is‘no State church in Germany, although religious 
protection is guaranteed by the State. Religious bodies are given 
power to regulate and administer their affairs independently, and 
to appoint their officers without consultation with State or local 
authority. Those bodies which are legal corporations can levy 
taxes on the basis of the civic tax rolls. All religious bodies and 
associations are treated on terms of equality. The pro- 
perty and other rights of such bodies and associations are guaran- 
teed under the law. Missionaries attached to them have the 
right of entry, for the purposes of preaching, into the army, pri- 
sons, hospitals and other public institutions, but cannot use any 
kind of compulsion. Sundays and other holidays are, according 
to law, treated as days of rest and of spiritual advancement, 
and members even of the armed forces are given free time required 
for the performance of religious duties. t 
The whole system of education in Germany is under the 
supervision of the State which reserves to 
al emerge pre itself the power to delegate its functions, in 
guaranteed. certain respects, to local authorities. 
It is laid down that upon the basis of pri- 


* The German Constitution, Part IT, Sec. IT, Arts. 119-34. 

+ How ruthlessly these safeguards have been violated will be clear from the fact 
that Nazi dogma has practically beeome church law for Prussia. Seven out of the 
twelve General Superintendents of the Protestant Church, who voted against the motion 


to debar son-Aryans or persona married to non-Aryans from holding church office or 
preaching, have been pensioned off. 


+ Tho German Constitution, Part IT, See. ITT, Arts, 195-41. 
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mary schools common to all is to be built up the system of secon- 
dary and higher education. The development must be organic. 


Subject to that general principle, primary schools may be estab- 
lished in a locality on the request of persons responsible for the 
education of children in accordance with their religious creed or 
views on the problems of life and philosophy. Their desires and 
wishes must always be taken into account, as far as possible. 
As @ general rule, the maintenance of primary schools as substi- 
tutes for those controlled and managed by the State is 
illegal. On certain conditions, however, steps may be 
taken to establish and maintain primary schools but pre- 
vious approval of the State is essential. One of the 
conditions laid down is that private primary schools are 
permissible in a locality where there is no public primary 
school corresponding to the religious creed of a minority 
who are responsible for the education of children. It is the duty 
of all schools to inculcate moral virtues, civic consciousness and a 
sense of German nationality. Religious instruction is of course 
a regular subject of study in schools, except in the case of purely 
secular schools. Such instruction must correspond to the princi- 
ples of the religious body or association concerned, the State 
having the right of general supervision. No religious instruction 
can be given save with the declared assent of the teachers, nor 
can participation in religious instruction and religious ceremonies 
and observances be enforced, except with the declared assent of 
the person or persons responsible for the education of the children. 
In giving instruction in State schools the teacher must take care 
that no offence is given to the religious susceptibilities of those 
holding different opinions. It is provided that theological facul- 
ties in the Universities must continue to be maintained.* 

The organisation of economic life of Germany is sought to 
be regulated by the constitution in accordance with the principles 
of justice, equity and commonsense. The economic freedom of 
each individual is guaranteed and legal compulsion is permissible 
only when it is necessary to enforce certain rights which are 


* The German Constitution, Part II, See. IV, Arte. 142-49, 
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| apngs may be effected only for the benefit of the community 
and 


cae veg egy ah ~~, 80 far as may be otherwise provided by the 
x pcos ards for law of the Reich. The right of inheritance 
| is recognised, but the distribution and tbe 
use of land must be supervised by the State in order to prevent 
abuse and to secure to every German a healthy dwelling and to all 
German families, particilarly those of many children, a dwelling 
and an economic homestead suited to their multifarious needs 
Landed property may be taken by the State, when required to 
meet the needs of housing, and for the purposes of land 
settlement and improvement and development of husbandry. 
The cultivation and full utilisation of the land is a duty 
imposed by the State upon the land-owner. Increment 
in the value of land, not due to any expenditure of 
labour and capital, shall be devoted to the uses of the 
community. All riches in the soil and natural sources 
of power which might be utilised for the purposes of economic and 
industrial development must be under the control of the State. 
The Reich is given power under law to transfer to public owner- 
ship economic undertakings or concerns which are suitable for 
socialisation without prejudice to the payment of compensation. 
In the larger economic interests of the community and in the case 
of pressing necessity the Federal Government may, by appropriate 
levislation, compel economic undertakings and associations to 
combine on a self-governing basis in order to ensure the co-opera- 
tion of all factors of production, associate employers and employees 
in the management thereof and regulate production, manu- 
facture, distribution, consumption and import and export of 
commodities. 
The Reich gives special protection to labour and guaran- 
tees freedom of association for the maintenance and _ im- 
provement of Labour and economic conditions. All agreements, 
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contracts and measures restricting or obstructing such freedom 
are illegal. The employee or workman has a right to such free 
time as is necessary for the exercise of his civic rights and for the 
discharge of his civic obligations. The Reich is given power to 
promulgate a comprehensive system of insurance for the mainte- 
nance of health and fitness for work, for the protection of mother- 
hood and for safeguards against the economic consequences of 
- old age, infirmity and the vicissitudes of life. Power is also con- 
ferred upon it by the constitution to enunciate proposals for 
international regulation of the conditions of workers so that the 
working class of the world may secure a universal minimum of 
social rights. It is provided that the independent middle class in 
agriculture, industry and commerce shall be encouraged by legis- 
lation and administrative measures and protected against all 
forms of exploitation or oppression. 


By far the most important provisions in the German consti- 
tution are those relating to the economic 

Labour represented : : : 3 
the Economic Councils councils of various kinds and the right of 
every German citizen to the kind of work for 
which he is qualified or, in the alternative, to his main- 
tenance at public expense.* We find, for example, that 
workers and salaried employees enjoy equal right with 
the employers to regulate, in co-operation, wages, conditions of 
labour and factors of production for the general economic deve- 
lopment of the country. The former are given representation it 
Workers’ Councils for individual undertakings and in District 
Workers’ Councils and also in the Workers’ Council of the Reich. 
The District Workers’ Councils and the Workers’ Council of the 
Reich are called upon to combine with the representatives of 
employers and other classes of the people concerned to form D1s- 
trict Economic Councils and an Economic Council of the Reich 
for the purpose of carrying on all their joint economic functions 
and endeavours and of co-operating in the enforcement of laws 
relating to socialisation. The District Economie Councils and 
the Economic Council of the Reich shall be so constituted as to 


* The German Constitution, Part LI, Sec. V. Arts. 161-65. 
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provide representation thereon for all important vocational groups 
in proportion to their economic and social importance. The 
Federal Government is under obligation to submit to the Economic 
Councils of the Reich for its opinion all Bills of fundamental im- 
portance dealing with social and economic legislation before intro- 
ducing them into the legislature. Besides, the Council has itself 
the right to propose such legislation. Whether the Federal 
Government agrees to such a proposal or not, it has got to 1ptro- 
duce it into the Reichstag accompanied by a statement of its own 
views on the proposal promulgated by the Council. The Council 
may send one of its members to the Reichstag to advocate 
adoption by the legislature of its scheme: Thus in economic and 
industrial matters the Economic Council of the Reich is practically 
a State within State, but safeguards against possible dangers 
exist in the emergency powers vested in the Central executive. 
One of the basic ideas of the German Constitution is that 
a Sey a ‘" every citizen is bound to do work on 
aed 7 eee at the one hand and, on the other, is entitled 
; to have work found for him or, in the ab- 
sence of work, to be maintained at State expense." It would be | 
too much to say that these ideals have been realised or that effi- 
cient institutions have been devised to secure them. But they 
have gained a definite foothold in the minds of those who regulate 
the activities of the State, and it is only a question of time and 
opportumity for them to be translated into daily practices.’’* 


The relevant law on the subject is clearly defined in the constitu- 
tion and reads as follows : t 


‘ It is the moral duty of every German, without prejudice to his 
personal liberty, to make such use of his mental and bodily 
powers as shall be necessary for the welfare of the com- 

e munity. Every German must be afforded an opportunity to 

gain bis livelihood by economic labour. Where no suitable 


opportunity of work can be found for him, provision shall be 
made for his support.*’ 


negh Ss, Kamala Lectures (published by Calcutta University), p. 10. 
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Russia. 


Far more revolutionary are the constitutional changes that 
have been brought about in Russia. As a 
cris, basic philowehy of matter of fact, reaction has been most 
: effective in that country. The memo- 
ries of the Czarist absolutism have been sought to be 
obliterated by a drastic resort to an entirely communist- 
ic form of government with a programme of the expro- 
priation of private property as its main and fundamental 
basis. The Russian Republic is now a free. Socialist com- 
munity of all workers and peasants of Russia. All authority 
is vested in them organised in the urban and rural Soviets. The 
autonomous regional unions have entered into the Soviet Repub- 
lic apparently on a federal basis. The distinction is made be- 
tween workers and their employers, the latter having no place 
in any organ of Government.* 
The law relating to Russian citizenship is very simple and is 
regulated by the Acts of 1921 and of 1925 
ten pais o and the decree of 1924. The first deals 
— to citizen- with the laws of nationality proper. It 
enumerates different classes of persons who 
are deprived of the rights and privileges of Russian citi- 
zenship. Such persons are those who left Russia after 
November 7, 1917, without the permission of the Soviet 
authorities, those who have resided abroad without inter- 
ruption for more than five years without having received, bhe- 
fore June 1, 1922, foreign passports from the representative of 
the Soviet Government and those who have of their own accord 
served in the armies fighting against the Soviet authority or have, 
in any way, taken part in counter-revolutionary organisations. 
Those provisions received their inspiration from Article 23 of the 
eoustitution in which it is stated that in the general interests of 
the working class the Soviet Republic deprives individuals ane 
sections of the community of any privilege which may be used by 
them to the detriment of the Socialist revolution. The law of 
November, 1925, contains a number of provisions dealing with 


’ Art. if 
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_ failed to get themselves registered within the period prescribed by 
+ taw,* — But the subject of nationality is more exhaustively treat- 
ley eared? 10, the Decree of 1924.¢ That law establishes a single Union 
nationality for citizens of the constituent republics of the Union. 
_—svery person in the territory of the Union is deemed to be 
- its national in so far as he does not prove that 
Tatas foreigners, «”~—she is a foreign citizen. The Russian law, 
| however, is tolerant towards foreigners, 
for it extends ‘to them generally the rights and privileges which 
z in many other countries are reserved for their nationals. 
But there are two conditions which have got to be fulfilled by 
foreigners before acquisition of Russian citizenship. In the first 
place, foreign citizens residing in its territory must work at an | 
occupation and belong to the working class or to the peasantry 
working without hired labour. This condition is to be found in 
: Article 20 of the constitution which recognises the aoli- 
darity of workers of all nations and authorises the local Soviets 
as also the Federal Republic to confer upon such foreigners, with- 
out any annoying formality, the rights of Russian citizenship. 
This provision is supported in Article 64 and is also embodied in 
section 2 of the Decree of 1924. The second condition which 
again is dealt with in the decree is that foreigners ad- 
mitted to the citizenship of the Union must not enjoy the 
rights pertaining to citizenship of other States. Implicit in these 
‘conditions is the requirement that the Russians or foreign- 
ers, who have been recognised as the citizens of that country, 
must believe in and abide by its fundamental laws and the princi- 
ples of its government as indicated in Article 3 of the constitution 
which has laid down certain constitutional formulae ‘‘ with the 
fundamental aim of suppressing all exploitation of man by man, 
of abolishing for ever the division of society into classes, of ruth- 
less)y suppressing all exploiters, of bringing about the socialist 
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ah “organisation of society and of establishing the triumph of social- 
ism in all countries."" * ‘ | 
Russian citizens enjoy in law the liberty to express their 
CY opinion; and in order to make it effective — 
Pee seas a and real the Socialist Republic has put 
meetings guaranteed. an end to the dependence of the Press 
| upon capital, has transferred to the working 
class all the technical and material resources required for the pub- 
lication of newspapers, pamphlets, books and other printed 
matter. The circulation of newspapers, etc., is guarat eed 
throughout the country, complete freedom of meeting wnd assem- 
bly has been conferred upon the people, and the Republic is under 
obligation to place at their disposal all premises convenient for 
public gatherings together with lighting and necessary furniture. 
To ensure freedom of association, the Republic lends the citizens 
‘all its material and moral assistance to organise themselves. The 
economic and political power of the propertied classes has heen 
abolished with that end in view, and obstacles which, in capi- 
talistic society, stood in the way of the labouring population en- 
joying freedom of association and action, have been removed. 
The Republic recognises equality of all citizens in the 
eye of law irrespective of their race, colour 
No racial aod religios or creed, and does not tolerate privileges or 


discrimination rmitted ; : | 
national minorities must prerogatives founded on such grounds. It 


i declares repugnant to its fundamental laws 
the repressing of national minorities or, in any way, limitation or 
infringement of their rights. The church has been separated from 
the State and the school from the church. Every citizen is en- 
titled to carry on religious or anti-religious propaganda thereby 
securing complete liberty of conscience. The Republic grants 
the right of asylum to all foreigners prosecuted for political anc 
religious offences. 

The State is bound to provide for workers and the poorer 
| peasants universal and free education. It is 
1 geile RTO the duty of all citizens to defend, and for 
oe et eeeiadees’  woopke that purpose the Republic has established 

2 go gag employees yniversal military service thereby extending 
to the people the right of bearing arms, 
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‘The constitution has conferred the right to vote and to stand for 
election to the Soviets on all citizens of the State without distinc- 
tion of sect, religion or race and without any residential qualifica- 


tion. This right is subject to the condition that those who claim it 


must show that they are bonafide workers and peasants or sol- 
diers in the army or the navy of the Republic. The con- 
dition owes its origin to the principle proclaimed and established 
in Russia—'‘ He that does not work, neither shall he eat.’’* 
Among those excluded from the franchise and the right 
to offer for election are persons who employ others for the sake of 
private profit or live on income not arising from their own labour, 
private business men, agents and middlemen, agents and employees 


-of the former police and secret service, members of the late ruling 


dynasty of Russia and monks and priests of all religious denomi- 
nations. T . 

There are at present 15 ‘‘ autonomous republics ’’ and 

18 ‘‘ autonomous regions *’ of which 11 and 

How for the Republic is 15 respectively owe allegiance to the R.S.- 

F.S.R. According to the last census, 

it contains no less than 185 nationalities speaking 147 languages. 


’ Principal among the nationalities are Russians, Ukrainians and 


white Russians. The picture is one of extraordinary diversity in 
language, race, religion and stages of cultural development. The 
right accorded under the constitution to the ‘' individual nation- 
alities to separate, upon decisions of the Congress of Soviets and 
upon appeal of the supreme organs of the R.S.F.S.R., into auto- 
nomous Socialist Soviet Republics and regions,’’ may be regard- 
ed as a constitutional instrument of protection for the rights of 
nationalities. The provision seems to be anomalous, for while 
‘“ each Union republic retains the right of free withdrawal from 
the Union "’ the fact cannot be ignored that even the alteration of 
boundaries of any constituent republic requires the assent of every 
member of the Federation and that amendment of the Union 
constitution can be effected by the Congress of Soviets of the 
U 5. 5S. R. without the approval of the republics. The central 

* Art. 18. 

t Art. 65. 
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authority again has not only unlimited control over economic life 
and activity but has power to repeal or suspend acts or measures 
promulgated by the Congress or the Central Committees of the so- 
called republics. The result in actual fact is that State 
sovereignty is practically non est; and the term federal im 
relation to the Union is used without sufficient justifica- 
tion. As a resolution of the communist party adopted in 
1919 emphasised, the federal system was only ‘* one of the transi- 
tional stages on the road to complete unity."’ But nothing was 
spared to complete the transition, although a Peoples’ Commis- 
sariat for nationalities had been set up with representatives from 
the various national groups whose duty included the ‘* study and 
execution of all measures necessary to guarantee the interests of 
national minorities on the territory of other nationalities of the 
Russian Soviet Federation and the settlement of all litigious 
questions arising from the mixture of nationalities.’’ 

The Commissariat was abolished when the formation of 
national republics and regions was an ac- 
complished fact along with their final unifi- 
cation. The communist party played a large 
part in moulding the constitution of the U. S. S. R. on the basis 
of absolute equality of all nationalities, representation of national 
republics or regions in the central organs and a large and wide 
measure of cultural autonomy for the States. The Commissariat 
was replaced by the Central Executive Committee, an organisation 
of a bicameral type composed as it was and 1s of two bodies, 
namely, the Union Soviet and the Soviet of nationalities. No 
measure is accepted as law unless adopted by both the bodies 
which sometimes sit separately and cometimes together. Differ- 
ences between them are adjusted by arbitration. The Soviet of 
nationalities consists of five representatives from each autonomous 
republic and one from each autonomous region. ‘The actual 
power of law-making, however, does not belong to them. It 1s 
exercised by the bureaucracy who represent the communist party. 
But the fact of centralisation does not mean that the legitimate 
rights of the national minorities are being ignored and neglected 
and suppressed. Stalin himself is a member of a minori ty commu- 
nity and there is a general charge that most of the Soviet leaders 


Efforts at de-nationalisa- 
tion. 
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‘are non-Russian. They have been particularly anxious to dissociate 
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nationality from the questions of State, to establish the principles 
of racial equality which are so dear to them, to prevent the supre- 
macy of Russian culture and nationalism and to convert Russia 
into an un-national or multi-national State. Their achievement 
may fall short of their ideal; but the ideal by itself is not without 
its value. | 
Nor again can their actual achievement he lightly 
brushed aside. The use of official Janguages 
Pa aint aie is of course dictated by considerations of a:l- 
ministrative efficiency. In the Union re- 
publics the language is that of the dominant nationality while ont- 
side the R. S: F. S. R. Russian is recognised as a second language. 
Those autonomous republics, which owe allegiance to the R. 8. 
F. S, R., speak two official languages, viz., the local language and 
Russian. Those of them which are dependent on another Union 
republic recognise the language of the republic, the local language 
and Russian. Absolute freedom is enjoyed by every citizen in 
communicating with the administrative authorities in his own 
language and, if he so desires, written official documents may lhe 
addressed to him in that language. In the courts of law also he 
has the right to use his own language. As has already been indi- 
cated, the Union republics are autonomous in all cultural matters. 
But the central authorities reserve to themselves the right to 
enunciate general principles in popular instruction with the result 
that legislation in that behalf is more or less uniform in all the 
constituent units of the U. 5. 8. R. On account, however, of 
the different stages of cultural development of the nationalities 
constituting the Soviet Republic and of the need for expansion and 
progress along regional lines the nationalities have been divided 
into four distinct groups. At the top stand those nationalities 
such as the Russians, the Ukrainians, the white Russians, the 
Georgians and Armenians, who inhabit compact areas, have 
their own culture and historical tradition and conduct all stages of 
education, elementary, secondary and higher, through the medium 
of their own languages.* Then come those large nationalities 


* Year Book of Education, 1933, 
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who have their own alphabets. Primary and secondary education is 
imparted to their children in their own languages while the 


Russian influence continues to permeate University education, 
although there is provision for special language Chairs under the 


aegis of Russian institutions in their areas. The third group 


consists of compact nationalities who have no national alphabet — 
and no national culture but who use their native language in 


their daily life. They receive primary education through the 
medium of their mother-tongue but secondary and higher educa- 
tion in Russian. Lastly, come those scattered tribes who have no 
alphabet, no culture and little or nothing of what we have learnt to 
call civilisation. Their children are taught in Russian schools in 
Russian. Efforts are now being made to raise those peoples im 
the scale of culture and civilisation. Large educational facilities 
are being placed at the disposal of the third group while to impart 
elementary education in their own tongue to the fourth group is 

being experimented with.* 
But while all these are admitted and well-known 
The Russian purging not facts, it cannot be denied that the 
“Gitectional itinerity * ax /ederal Republic has practically become 
such. a Leviathan. If by “* self-determination "’ 
or ‘‘ autonomy "’ is meant the right of a national group to de- 
termine the type and nature of its social and political structure 
- and to decide whether it should secede from the Union or not, then 
| the less said of the so-called autonomous units the better. There 
| ¢ no State freedom in political and economic matters. The 
dictatorship of the proletariat is on the saddle and no wonder 
‘« salf-determination *’ solemnly promised to national or regional 
_——s groups has been reduced to a myth. But the proletarian crusade 
mats is by no means directed against any national minority as such. 
eS Vee. It represents an attack upon a certain type of social and 
political institutions. In Hitler's Germany we have got 
cee ent may be called national purging. In Stalin Ss Russia 
| = the: purging is of an entirely different sort. It is large- 
~~ ty and: essentially economic. In the first case, munorities 
‘are faced with threats of violent extinction. In the second 
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case, the slogan is to abolish private property and to 
clear the State of all property-holders whatever their nationality. 
In either case, however, the spirit is one of intolerance, and one 
will not be*surprised if even in Russia that spirit some day will 
claim national minorities as its victims, particularly when the 
coercive power of the State changes hands. 


Conclusion. 


To sum up: in the preceding pages an attempt has been made 
to enumerate the safeguards incorporated in the constitutions of 
U.S.A., Switzerland, Germany and Russia. But sometimes the 
protection exists on paper and is not actually given effect. 
Sometimes again it has been made to disappear from the cons- 
titution. U.S.A. and Switzerland are comparatively old demo- 
cracies and the conditions in these countries have more or less 
been stabilized so that the form of the State is more or less re- 
fiected in its actual working, although even in America the rights 
guaranteed to the negroes under the constitution have been, by 
administrative action, vidlated on many occasions. A war was 
necessary to dispossess the slave-owners of the Southern States. 
It was then found out that the gulf between the ad- 
vocutes and the opponents of slavery was too profound 
and vital to be bridged by a compromise, and a bloody conflict was 
necessary to solve the issue. The chapter of ill-treatment meted 
out to the negroes has not been closed.* Nor can it be said that the 
antagonism between interests other than racial interests has been 
eliminated. On the contrary, that antagonism is spreading wider 
and wider and sinking deeper and deeper with the result that the 
constitutional guarantees in regard to the fundamental rights of 
citizens seem to have become more apparent than real. The 
divorce between ownership and control is perhaps more complete in 
America than in any other modern State. The custodians of 
what may be called the vested interests are using their influence 
for political purposes and it is an influence which has become al- 
most irresistible. The judiciary, in the opinion of some 
thoughtful men, is so constituted that the poor and down- 


* Read in this connection Arthur Raper's 


The Tragedy of 
University Press). 
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trodden cannot expect adequate relief from oppression at 
its hands to which they are entitled. Professor Laski points to 
the execution of Sacca and Vanzetti, the prolonged imprisonment 
of Mooney and the history of American strikes as being conclusive 
evidence of the futility of appeal to the Court for redress. He 
How and where American £08 SO far as to say that an American Presi- 
declarations of rights are dential campaign is ‘‘ a four months’ de- 
if bauchery.""* He thinks that the main 
item in the defeat of Mr. Alfred E. Smith, at the election of 
1926, was the fact that he was a Roman Catholic and that he did 
not possess the social habits usually associated with the Presidency 
of the Republic. Appointment of the Supreme Court has always 
been controlled by parties and caucuses which are dominated by a 
particular philosophy of life. Nomination is generally given to a 
man who is known to hold sound views on the problems of Iife 
and administration and ‘‘soundness’’ here means that he does not 
challenge the basic assumptions on which society is_ built. 
That is why, as we are told by Professor Laski, men like Mr. 
Justice Brandeis and Mr. Justice Holmes have been rare in_ the 
bench. The result is that the Courts are not neutral instruments 
of justice which decide, without bias and prejudice, the issues 
brought before them.t The judges are traditionally attached to the 
past and interpret the law in the terms of the country’s past tradi- 
tions, however revolting they may be to the principles of justice 
and equity. In those cases where the judges show their indepen- 
dence of judgment and impartiality regardless of the trend of pre- 
valent political opinion, their decisions are sought to be nullified by 
popular veto. It is no use making law unless the vast mass of 
the people are prepared to accept its consequences. This is proved 
by the fact that in the United States the most solemn declarations 
embodied in the constitution have often failed to give the protection 
of law to the negroes. They are entitled to the franchise on the 
condition in the South that they do not exercise their vote. They 
are entitled to use the railways as a public carrier provided always 
that they do not ask for the amenities which they provide. Al 


*H. J. Laski: Democracy in Crisis, p. 69. . 
4 In overruling a series of recent Federal laws on grounds of “ illegality the 


Bupreme Court has shown a large measure of independence. 









shows th we Sie iisittorsal charter ciieaiky signed may be 
ced to a mere scrap of paper and we agree with Professor 
\ski that so long as man's power to shape the character of law 
nequal, its incidence also is bound to be biassed.* 
- Far more striking, however, 1s the position in Germany and 
“A ok pabaaieney Russia. These are new ‘‘ democracies.’ 
how far the German cons- Things have not yet settled down. Natural- 
pee pms fo. em. ly, greater difficulties face the leaders 
in applying the provisions in law and making the opera- 
tion of laws conform to their substance. The effective protection of 
minorities presupposes, as we have previously pointed out, the 
existence of a perfectly democratic type of government and ad- 
ministration. Whether a particular type is democratic or not 
depends upon factors which may be stated to be (I) whether the 
people have ultimate control; (II) whether the people can easily 
bring about changes in the constitutional machinery; (ITT) whether 
the people have a continuous and effective control over the ad- 
ministration; (IV) whether public services are open to all those 
who have the requisite qualifications, and (V) whether the people 
have opportunity to participate as laymen in the activities of the 
Government. 

Judged by these tests, theoretically and on paper, the German 
constitution is certainly of a democratic type. The federal cons- 
titution as also the constitutions of the constituent Statest lay 
down that the supreme power resides in the people, thus placing 
them in the position of the final arbiters of their political destiny, 
It is also provided in the constitutions both of the Reich and the 
States that they may be modified, altered and amended, save in 

exceptional circumstances, by the legislatures elected directly by 
the people. There is the further provision that by resort to the 
initiative the people themselves may amend the constitutions and 
the laws made thereunder. Again the representatives of the people 
in all branches of the administration are elected by universal, equal, 
direct and secret suffrage of all German citizens, men and women, 
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* H. J. Laski: Democracy in Crisis, p- 140, 
+ For all practical purposes the manana States no longer exist, Federalism 
al seems to be dead as mutton in Germany. Tho subject is dealt with at some length in the 
chapter entitled “ The Federation and- Residuary: Powers,"' 
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in accordance with the principles of proportional representation. 
These representatives are entitled to control the administration in 
a variety of ways. They have, for example, power to select 
the administrators. In the local sub-divisions generally the re-— 
presentative body select the administrators for fixed terms subject, 
however, in certain cases, to the approval of the State authorities. © 
The administrators are held responsible for their financial acts to 
the local representative bodies and control is exercised over them 
also by supervision of the superior State authorities. In- 
asmuch as the German constitution falls theoretically un- 
der the category of responsible government the tenure of 
the central executive, which assumes political leadership in” 
the Reich, depends upon the confidence of the legislature. 
Moreover, it is provided in the constitution of the Reich 
that all citizens without distinction are eligible for pub-— 
lic offices according to their qualifications and capacities. 
It is claimed that the German educational system “* is 
now undergoing changes designed to give the utmost opportunity 
to all capable students in the way of direct preparation for public 
offices of various kinds.’’* 
Lastly, reference may be made to the provision for participa- 
tion by the lay public in Governmental ‘acti- 
Ai camediorac rere vities Ticdaak, a pestan representation in offi- 
_— cial Commissions and Committees of En- 
quiry, in the tax authorities and even in the Courts. ‘This ap- 
pears to be,’’ observe Blachly and Oatman, ‘fone of the strongest 
and best features of the German administrative system.’' We 
think, however, that there is nothing particular or peculiar in this 
procedure distinguishing the German system from the systems pre- 
valent in some other parts of the world. In fact, this procedure 1s 
to be met with in all democracies and even in India, where goyern- 
ment is practically run by a bureaucracy. The real test 1s whether 
the final decisions taken by the executive authorities are influenced 
by non-official opinion represented in the Commissions or Comnnt- 
tees of Enquiry. In India such Commissions or Committees 
are sometimes looked upon as manoeuvres calculated 
to evade the issues which they were appointed to settle. Blachly 
© Blachly and Ostman: The Government and Administration of Germany. P on. 
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and Oatman have not taken care to show to what extent the ad- 
vice and assistance of men of affairs, experts in various fields, 
scholars and scientists, placed at the disposal of the Government 
in the course of the enquiries conducted by Joint Committees of 
officials and non-officials, are utilised by men in power in thie 
actual working of the machinery in Germany. 
The statutory provisions enumerated above should be 
examined in the light of the extraordinary 
Extraordinary powers of howers vested in the executive and of recent 
political developments with which the 
world has been made familiar. It may be stated at the 
very outset that the executive authorities in Germany have been 
invested with ordinance-making powers, an expression which in 
India has had rather unpleasant associations. Article 46 
of the German constitution authorises the President to issue legal 
ordinances. It is not specifically stated in the law that he has the 
right to issue such ordinances, but the power is implicit in the fact 
that the constitution authorises him to take all necessary measures 
to restore public safety and order and to set aside certain constitu- 
tional rights, which could only be effected by an ordinance. 
Article 48 lays down : 

‘* In the event of a State not fulfilling the duties imposed on it by 
the constitution or the laws of the Reich, the President of 
the Reich may make use of the armed forces to compel it to 
do so. 

“Where public security and order are seriously disturbed or endan- 
gered within the Reich, the President of the Reich may take 
the measures necessary for their restoration, intervening in cage 
of need with the help of armed forces. For this purpose he is 
permitted, for the time being, to abrogate either wholly or 
partially the fundamental rights laid down in Articles 114, 
115, 117, 118, 128, 124 and 1538. 

The President of the Reich must, without delay, inform the 
Reichstag of any measures taken in accordance with para- 


graph 1 or 2 of this Article. Such measures shall be abrogat- 
ed upon the demand of the Reichstag. 

*“ Where there is danger in delay, the State Government may take 
provisional measures of the kind indicated in Para. 2, for its 
own territory. Such measures shall be ab n the 
demand of the President of the Reich or ihe Reishee A 

-"* Details are to be determined by a law of the Reich."! 
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. The article may, broadly speaking, be divided into two parts. 
It refers, in the first place, to the power of the President of the 
‘Reich to have the Federal laws executed in the territories of the 
States technically called Lander. The President has, subject to 
the safeguards specified in the article, absolute discretion in choos- 
ing his own line of action. Should a Land fail or refuse to dis- 
charge its obligations imposed upon it under the constitution by 
the laws of the Reich the President may, in the exercise of his in- 
dividual judgment, try to settle the issue by negotiations or by 
any other conciliatory method, or invoke, in the last resort, the 
aid ef the armed forces to enforce his authority. The power, as 
Dr. Ogg remarks, is similar to that exercised by President 
Lincoln during the stormy period of the American Civil War, but 
lincoln used it against individuals in rebellion and not against 
States. In fairness to Hitler one point should be taken note 
of. It is by no means true that that power had not been employed 
except when Hitler rose to power. In 1920 it had been used 
against Thuringia and Gotha and, three years later, against 
€axony. In each case the President suspended the State autho- 
rities and appointed in their stead a ‘* national '* Commissioner. 
In pre-republican Germany the Emperor had power to take action 
against a ‘* disaffected © State and force it to fulfil its ‘‘ consti- 
tutional federal duties’’ but only with the assent of the Bundesrat. 
The President is more kingly than the Emperor; the constitution 
does not require him to seek anybody's assent. 
Far more important in this connection is the second part of 

the article which defines the Presidential 
ne President versus the = Howers in extraordinary circumstances when 
Emperor. : ’ ; 

the public safety and order in the Reich are 
considerably disturbed or endangered. Under it the President's 
position is stronger in some respects than that accorded to the 
Emperor. While, for instance, the latter could declare martial 
law in any part of the Federal territory when public security 
was in danger and adopt emergency measures when the Parlia- 
ment was not in session, submitting them, however, for approval, 
“to that body at the earliest opportunity, the Weimar constitu- 
tion has given the President power to have recourse to emergency 
powers regardless of whether the Parliament was sitting or not, 





and there is nothing to suggest that the President's measures 
-would lapse like those of the Emperor on account of lack of 
formal t of the legislature, although he is required to report 
his action. 

It is true that the Reichstag can in law demand 
| execution of the measures, but the 
Seem peti crud, gee dicta fact that only on two oceasions the 

Reichstag asserted itself coupled with 
the incidents that followed almost immediately renders 
that safeguard as of doubtful value. The President 
revoked the two emergency decrees at the instance of the 
Reichstag but later dissolved that body and reissued the ordinan- 
ces and the Federal Supreme Court upheld on appeal the legality 
and constitutionality of the whole procedure. Yet there were «er- 
tain safeguards against resort to dictatorial powers under the 
constitution. The language of the article would show that the 
rights of the people guaranteed under the law could be suspended 
only for a specific object, namely, that of restoring public safety 
and order, and evidently for nothing else. It was laid down that 
they could be suspended for a temporary period and only as an emer- 
gency measure. The President was further required to report 
his action to the Reichstag ‘‘ without delay,’’ which action was 
liable to be withdrawn at the request of that body. Again by 
implication, if not expressly, he was not authorised to act beyond 
the limits of the constitutional instrument inasmuch as power was 
derived from the constitution itself. The question now is whether 
the spirit of the constitution has been maintained by Herr Hitler 
and whether he has not assumed powers which were not intended 
to be conferred upon the President or the Chancellor. 

In exercise of the powers conferred upon him Presi- 
dent Hindenburg issued a decree in the beginning of 
March, 1933, suspending certain important clauses of the 
constitution. The step taken was drastic and a frontal attack on 
the communistic activities in Germany. The rise to power of 
Hitler is a measure of the communist's failure. The immediate 
cause of this anti-communist drive by the Hitler administration is 
to be found in the suspicion on its part that underground acti- 
vities had been carried on by foreign ‘‘ undesirables *’ for the 
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“purpose of overthrowing the constitution. The burning of the 
Reichstag was pointed out by the German General as being the 
external symptom of those anti-German underground activities. 
In haste and in panic the Government inaugurated a policy of 
ierrorisation. They carried out mass arrests, banned the corn- 
munistic Press and suspended the most cherished clauses of the 
constitution, 

The articles, which are mentioned in Sec. 48 and which have 
a0 sc AE Ee been abrogated, relate to the inviolability 
te the tional guarenite. of personal liberty and of residence, of 
ree eee how and whee =the secrecy of correspondence and of 

| the postal, telegraph and _ telephone ser- 
vices, freedom of expression and opinion, the right of 
peaceful assembly, the right of association and the mght 
of property. It appears that the whole charter of funda- 
mental rights embodied in the German constitution has been 
placed at the complete mercy of the executive authorities. Nor 
is the drastic action taken merely theoretical. Measures have 
been taken in accordance with the decree to terrorise the commu- 
nists, particularly the Jews, and it 1s a scandal that a thinker hke 
Einstein had to leave Germany to seek refuge abroad and that his 
bank money in Germany was forfeited.* It 1s perfectly true that 
in cases of grave emergency, the President is justified im issuing a 
decree suspending the constitution. But the point is whether 
such an emergency actually arose when the decree was issued. It 
seems to us that the situation did not justify or call for an executive 
action of this kind and that it has been resorted to in violation of 
the spirit of the constitution. Originally the decrees were promul- 
gated for the purpose of dealing with public disorder. 


* Herr Hitler gives his impressions of the Jews in bis book called Mein Kampf. 
“The Jewish doctrine of Marxism," observes Hitler, ‘‘ rejects the aristocratic 
principle in sature and in place of the eternal privilege of force and strength 
sets up the mass and desdweight of numbers. It thus denies the value of the individual 
a*iong men, combats the importance of pationality and race, thereby de 
_priving humanity of the whole meaning of its existence and kultur.... 
Thus did YI now believe that I must ect in the sense of the Almights 
Creator: by fighting sgainst the Jews I am doing the Lord's work........ The Jew......1ue 
mover a nomad, but was ever & parasite in the bodies of other nations.“ To there 

i and his declaration that he is “o fanatical anti-Semite “" my be traced 


Herc Hitler's anti-Jewish drive. 
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As” soon as it was brought under control, it was thought 


that Article 48 would remain only as a gun _ behind 
the door,”’ and in 1929 there was no decree at all; but by Septem- 


ber, 1932, the list was formidable, the total number of decrees being 


933. What is significant is that the power contemplated under thie 
article in question came to be used not so much in connection with 
the maintenance of law and order as with economic and finan- 
cial issues, both of major and minor importance, such as 
the sales abroad of Reichmarks, the revolution tax pay- 
ments in terms of gold, the suspension of reparation pay- 
ments in kind, etc. 

Germany is rapidly moving towards dictatorship, if it is not 
already in action. Parliamentary demo- 
eracy has been reduced to a myth and no one’s 
life and property are secure now. The Ger- 
man case is proof positive of the fact that, however extensive the 
rights of the people may be, as stated in the constitution, the char- 
ter guaranteeing those rights may be reduced to complete nullity 
in actual operation. The Weimar constitution has been jockeyed 
with the deliberate object of making the executive the final and 
irresponsible arbiters of the political destiny of the German citi- 
zens. It is true that Art. 48 makes it essential that any Presi- 
dential decree must have the sanction of the Reichstag. But the 
protection has proved ineffective. It is likely to prove ineffective 
in all modern responsible democracies. Freedom of speech, free- 
dom of the Press and other concomitant rights formed the main 
plank in the nineteenth century Liberal platform in Europe, 
but the expansion of human endeavours in the twentieth and the 
resultant conflicts of interests have exposed the inherent limita- 
tions of the doctrine. It is not surprising that the democracies 
under modern conditions, particularly the post-War democracies, 
should have betrayed considerable reluctance to adjust the Liberal 
theory to modern practice, 

Apart from the Presidential decrees contemplated in Article 

LP en 48, the National Cabinet, individual mem- 
om ze ays ep bers thereof, the Chancellor, the Reichsrat, 
7 the State Cabinets and special ad hic 
authorities in Germany have power, subject to certain 


Conflicts of theory and 
practice, 
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restrictions, to issue legal ordinances, under which the 
rights of the people may be held in abeyance. e- 
sides, there are ample provisions for the issuing of ad-. 
ministrative ordinances which have been classified into (1) 
organizational, (2) instructional, (3) institutional, and (4) ex- 
ecutory.* It is to be admitted, however, that the German Consti- 
tution has laid down in detail legal remedies, available to the citi- 
zens, against all ordinances and orders of the administrative autho- 
ritics which affect their rights. Mention may be made in this | 
connection of the Administrative Courts and the ordinary Judicial 
Courts which are empowered to examine into the validity of ordi- 
nances or decrees. But it must be remembered that in Prussia 
per se the constitution cannot be attacked by a private individual 
except by way of protest against an order issued under 
it which seeks to compel the individual. Nor can the question of 
expediency be raised save by informal procedure and in the 
lower instances of the administrative tribunals. The use of the 
ordinance to establish legal norms which are enforceable as law 
has been demonstratively proved in Germany to be both efficient 
and effective, and sometimes extremely harmful to the rights of the 
individual and inimical to his interests. 
In Russia the problem of the protection of minorities has 
been complicated by the exclusion from citi- 
The protection of min — zenship of a large number of people who have 
been enumerated in Art. 65 of the consti- 
tution. For one thing, to deprive people of their franchise 
purely on economic or religious grounds not only strikes at the 
foundations of democracy but runs counter to the principles of 
minorities protection evolved under the League of Nations. 
Secondly, the judicial competence has been vested in the 
All-Russian Central Executive Committee so that there is 
no Court to which appeal may be preferred by citizens for 
any action taken by the executive. ‘The Executive not only car- 
ries on the administration but sits in judgment on its own acts. 


* Blachly and Oatman: The Gorernment and Administration of Germany, Ppp. o1é- 
16. 
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It is the supreme legislative, administrative and controlling body | 


of the Russian Soviet Republic. Articles 32, 33, 34, 35, 36— 


7 


in Art. 77 that *‘ it is the final court of appeal.”’ ! 

- The Soviet Republic in law and in fact is an oligarchy .* 
The fact that the vote of one townsman is considered equivalent 
to that of five peasants goes to show that the Republic 1s adminis- 
tered in the interests of the urban population and not so much in 
those of the rural areas. The urban population accounts for only 
about one tenth of the total inhabitants of Russia. The Congress- 
es of Soviets are composed of representatives of town Soviets and 
of County Congresses; in the case of the latter in the proportion 
of one deputy for every 25,000 inhabitants, and in the case of 
the former, in the proportion of one deputy for every 5,000 
electors, with a maximum of 500 deputies for the whole region 
(Art. 53).¢ Although at the present moment the Russian Govern- 
ment is rather oligarchical than dictatorial in form, it cannot be 


define in some detail the functions of that Committee and we find 


* For the Russians’ claim that the U. 8. 8. RB. is essentially a democratic community 
and that it is, in fnct, the most completely democratic of all the commanities of any 
magnitude in the world of to-day read Sidney Webb's thought-provoking article in Current 
History entitled ‘‘ Is Soviet Russia a democracy?” Far-reaching conatitational changes 
homelogated in 1936 indicate an interesting phase in the development of the Russian com- 
munist doctrine. Franchise is thrown open to persons over eighteen years of age, regard- 
lees of social origin or former employment. The supreme legislature will consieg of two 
Heusce—the Soviet of the United Republics and the Soviet of the Nationalities. It 
will be elected for four years unless earlier dissolved in the case of disagreement as 
regards important legislation. The elections of the Chambers and the President will be 
by secret ballot. All restrictions on civil rights are abolished. In reviewing the changes 
at some length in the Monchester Guoerdion of the 28nd June, 1996, Professor Laski ob- 
nerves that “‘ the government of s class is being transformed into the government of a 
community,'’ that cach one of the changes ‘' is an immense advance over past technique "* 
and that “* it represents » real approach to the classic principles of representative govern: | 
ment.’" Social rights guaranteed to the citizen include rest, work, education, racial and 
sexunl equality and religious freedom. Their protection rests, firat, on the elected legis- 
lature and, secondly, on the judges who in the Courts of appeal are elected for five years 
by the legisisture, to whom alone they are responsible. Little room is left for executive 
discretion and the system of government stands midway, ag Professor Lanski points out 
between. the systems of Great Britain and the United States of America. In the 
intervals between sessions of the legislature it is to be represented by a Joint Commit. — 
tee of 37 members of both Houses with power to declare war and conclude peace, issue 
emergency ordinances and declare executive acts ultra vires in its capacity as the Supreme 
Court of the Republic, The constitution may be amended not by simple legislation but 
by = two-thirds majority of both chambers of the legislatare. , 


4 Cj. the recent constitutional changes indicated above in the footnote, 
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denied that the Constitution contains dictatorial elements, espe- 
cially because the Government are not responsible for their acts 
to any Assembly elected upon a democratic basis; and *‘the ten- 
dency is for all effective power to be concentrated in ever fewer 
hands so that a pure dictatorship may well be only a question of 
time.*' * 

An idea of the actual operation of the law in Russia may be 
obtained from the sentences of punishment 
that are usually awarded by the Russian 
Courts for apparently trivial offences. Some 
time ago a demonstrative four days’ trial of ‘* Cook-wreckers " 
was concluded in Moscow with the passing of death sen- 
tences on five of the accused and sentences of imprison- 
ment for terms ranging from eight years downwards on 
seven others. The case arose out of a report in the 
Soviet Press which described the conditions of industrial 
kitchens as intolerable and filthy and the food served in 
eating rooms for industrial workers in Moscow 4s uneatable. 
Prosecution witnesses swore that soups and other dishes regularly 
contained quantities of rubbish, nails, sand, hair, glass and other 
deleterious substances. The Court declared it to have been definite- 
lv proved with a promptitude worthy of a better cause and with an 
air of judicial detachment and impartiality that the accused cooks 
and their instigators had deliberately mixed these substances with 
the food ‘* for the purpose of discrediting the Soviet Government 
and undermining the State industry.’ Even if the substance of 
the allegations be true, it would be impossible to conceive of a more 
bruta! punishment for such offences and a more atrocions travesty 
of a judicial trial. It is believed in international circles that the 
unfortunate men were apparently scapegoats singled out as they 
were as Victims of Soviet wrath on account of their non-proletarian 
birth. That view is supported by the fact that the chief prisoner 
was Mikhail Oskin, formerly a village grocer who had received 
the Cross of St. George four times for valour during the War. 
Such recognition by the Czarist Government was weighty evidence 
against him and in support of the prosecution case. It may be 
added that two of his sons were also among the vietims. 


* Charles Petric: The History of Government, p. 179. 


The Russsian application 
of law. 


31 





pe set =/ 





THE PROBLEM OF MINORITIES 


This brings us to the very well-known Moscow trial of cer- 

Ae tain employees of a British Engineering 

ica le ae Vick- Company engaged in business in Russia 
called the Metropolitan Vickers Company. 

The trial caused sensation throughout the world. The employees 
of the Vickers, viz., Monkhouse, Thornton, Cushny and Mac- 
donald, who had been arrested by the Russian Government on the 
alleged ground of sabotage of a power station, were British sub- 
jects. Monkhouse and Thornton were dining when the Russian 
police placed them under arrest, searched the premises and re- 
moved certain documents. Cushny and Macdonald were arrested 
a few hours later at the former's flat and a number of documents 
again were seized. Immediately the news of their arrest provoked 
a storm of protest in England and as a result in April, 1933 His 
Majesty’s Government introduced a Bill into the House of Com- 
inons seeking power to prohibit importation of Soviet goods. 
Sir John Simon made a fighting speech in the Commons on the 
Bill and in the course of that speech pointed out that Russia had 
bought power plants from Messrs. Metropolitan Vickers ex- 
tensively during the last ten years and that the Company had 
received the highest praise from Soviet engineers. ‘The Com- 
pany supplied some of their best and most skilful men for the pur- 
pose of installing, starting and running the plants. Sir John did 
not dispute the sovereign authority of any Government to deal 
with persons residing within their jurisdiction but suggested that 
the allegations on which the arrests had been effected were not 
sustainable. Panic in the British mind was caused also by the 
fact that the O. G. P. U. police, who arrested these four British 
subjects and put them in jail custody, had in another case and in 
the same prison not merely sentenced 35 Russians to death but 
carried out the sentences, then and there, without, as far 
as known, any trial and _ certainly without any ordinary 

judicial proceedings. In the meantime the British Ambassador 
told the Soviet Minister that if the Russian Government wished to 

continue friendly relations, they must refuse to be drawn by the 

police “‘ into trumped up, frivolous and fantastic accusations 

against a friendly and reputable British Company.’" The Soviet 

reply stated that it had been found on investigation that a series 
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of unexpected breakdowns at the electrical stations in Moscow were 
the result of wrecking activities of criminal elements whose object 
was to destroy electric stations and to put out the operation of fac- 
tories dependent upon them. The Soviet Government added that 
investigation proved active participation in the work of sabotage by 
certain employees of the Metropolitan Vickers. That an- 
swer did not convince the British Government and the House of 
Commons passed the Bill’ by a substantial majority. 


Fantastic speculations were made regarding the nature 
and terms of punishment for the arrest- 
a squad in ed = =persons. In_ fact, however, those 
speculations proved to be false and a 
lenient view was taken of the alleged offence by the Russian 
Court and the sentences imposed were not of a grave nature. 
It is difficult to say whether the Russian Court in awarding light 
sentences of punishment was influenced by its regard for the 
principles of justice or by British threats. The opinion is 
widely held in Great Britain that had not Parliament made 
a definite and uncompromising stand as manifested in the Anti- 
Russian Bill, the verdict of the Court and the final decision of the 
Russian Government would have been different. If their view be 
correct, the conclusion becomes irresistible that in Russia there 
ic a serious and constant menace to the life, liberty and property 
of aliens as well as of citizens should they be found to hold views 
contrary to the communist doctrine or be suspected by the Russian 
authorities of anti-communist bias. This seems to find support in 
rather brutal punishment meted out by the O. G. P. U. police 
to 35 Russians referred to in Sir John’s speech made in the House 
of Commons on April 5, 1933, and in what has been called the 
firing squad of the 25th August, 1936, resulting in the death of 
sixteen persons condemned by the Military Collegium of the 
Supreme Court at Moscow. In the latter case the condemned 
persons’ pathetic appeal for mercy was rejected by the Presidium 
of the Central Executive Committee.* 


*“ Commenting on the tragw episode M, Trotaky described it as ‘cne of the 
greatest crimes in history."" He added that ‘‘ apparently they (the gecused) have bheeo 
sentenced to death despite the promise they certainly got from the Ogpu that their lives 
would be spared if they pleaded guilty.” 


— 


F beali 
ee eae ik : “We 
Saf yp — gis do not Mei inode Sai “vengeance.” 
een That might have been true in the case 
“of the ikics’ employees, but the policy of the Russian Govern- 
~ ment, the methods pursued to execute that policy and the farcical 
nature of some of the Court proceedings all tend to suggest that 
the fundamental rights stated in the constitution and guaranteed 
to the citizens are more apparent than real. This view is support- 
ced by the Riga correspondent of the London Times who had in his 
paper published a quotation from a book entitled Courts and 
Justice in the U.S.S.R. by N.V. Krylenko, Commissar of Justice 
of the R.S.F.S.R., which sets out the law and practice in the fol- 
lowing words : 






‘Every judge must keep himself well informed on questions of 
State policy and remember that his judicial decisions in 
particular cases are intended to promote just the prevailing 
policy of the ruling class and nothing else." 


An official text-book used by the Law students of the Moscow 
University entitled The Basis of Class Justice, contains the fol- 
lowing remark which throws a lurid light on the system of 
édministration of justice in Russia : 

Soviet law......does not recognise the principle that all persons are 
equal in the eye of the law. All decrees of the Soviet Gov- 
ernment and all the Soviet laws have from the beginning taken 
great care to insist on a strict class-line. It would be very 
naive to afford equality of justice to the toiler and the class 


enemy. This would be contrary to the policy of the Soviet 
Government.’ 


But there is another side of the picture which cannot be 
ignored by careful students of law and ad- 

Law is politics. ministration. All that we learn from the 
quotations cited above is that the law in Rus- 

4ia is framed and administered with a view to promote the policy of 
the State and therefore of the party which dominates it. But is 
that an extraordinary phenomenon? Is it against legal traditions 
aud practices in other civilized countries, particularly in the places 
like England where in text-books and political Ceeumes one 
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frequently hears of the Rule of Law, of complete equality in the eye 
of law, of the principles of justice and equity and good conscience 
and of such other pompous and pleasing phrases? Professor 
-Laski’s answer is decisively in the negative. The ‘‘ Soviet sys- 
tem of Law,” he observes, ‘‘ does what the English system does : 
it puts the supreme coercive power of the State behind te funda- 
mental premises of the regime of which it is the expression.""* 
Similarly when in a celebrated case in 1778 Chief Justice Chase of 
the Supreme Court of the United States laid down that a law 
‘* cannot change innocence into guilt or punish inmocence as a 
crime, or violate the rights of an antecedent lawful private con- 
tract, or the right of private property,’’ he had obviously in mind 
the philosophy of the American Constitution, the meaning and 
significance of its structure and the institutional basis of law and 
justice. ‘* Law,’ said Lenin, ‘* is a political measure; law is 
politics."" Any judge or jurist may repeat Lenin's maxim in 
England, America, France and in all the civilized countries, not 
io speak of Hitler's Germany and Mussolini's Italy and the Indian 
- Givil Servant’s British India. One cannot deny that behind the 
accepted legal doctrine is its relentless purpose, sometimes 
avowed and open and sometimes silent and subtle, of consolidat- 
ing the authority of men and women in power. It is as true of 
East and West as it is of Soviet Russia which is both East and 
West. ; 
In Russia of course, as Professor Laski points out, ‘* in every 
phase of law, property, contract, tort, crime, 
adi seni Raa dy of <tsendis the three fold one of crushing 
counter-revolutionary resistance, of freeing 
the workers from the impact of what are regarded as 
capitalist habits, and of building up a social outlook able to work 
the principles of Communist society.""t The end is capitalistic 
where the community concerned is captalistic. Where as in 
Russia to-day, or in England during the War, or in [India in the 
throes of a politico-racial conflict, the atmosphere is tense, the 
law is avowedly drastic and its application and interpretation cal- 


® Harold J. Laski: Law and Justice in Soviet Russia, p. %Y. 
+ Ibid, p. 3v. 
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lous and cruel. But the point is whether under a given system 
there are opportunities placed at the disposal of the common popn- 


ace to have easy access to the courts and defend their cause at 


small expense and seck to have the legal principle related to social 
environment. 


Professor Laski assures us that according to this test the 
Russian system compares favourably with 
what is prevalent in most European 
countries and in the United States. It lacks the form, dignity 
and procedural rigour associated with the administration of justice 
in England, but the system, it 1s emphasised, has features which 
tend to ‘* bring law more substantially into relation with justice 
than anything the Common Law system has so far been able to 
sttain.’’* Certain facts have been mentioned in support of Pro- 
fessor Laski’s thesis. The litigant, for example, pays fees in 
proportion to his means. The Consultation Bureau usually ap- 
points, on application from the litigant, a lawyer to assist him. 
In some cases the litigant himself selects his ‘* counsel "’ from 
the collegium and the average lawyer is paid about as much as a 
skilled workman. There is something like a judicial dy- 
archy, a lay judge sitting with a professional judge. The 
former lays stress on social needs in the light of the 
facts of the case while the latter provides the technique 
of law. The object of pufishment is reform. The _ res- 
ponsibility for crime is, in ultimate analysis, attributed 
to society. The prisoner is allowed, as far as_ possible, 
a full and self-respecting life. He is employed in industrial work 
and paid for it. He has the right to vacation, receives ‘‘ a gener- 
ous allowance of visits '" and writes and receives letters practically 
without limit and without any censorship. There is no restriction 
on freedom to smoke while working or in conversation with his 
fellow-prisoners. There is also autonomy behind what 
in British India we have learnt to call the prison bar. All puniah- 
ments in prison are in the hands of the prisoners themselves. 
They have their newspapers through which they ventilate their 
grievances and give expression to a good deal of their energetic 


Crime is a social evil. 


* Harold J. Laski: Law and Justice in Boviet Russia, p, 10. 
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resentment. No wonder that men with long records of convic- 
tions have become successful engineers, lawyers, civil servants 
and business organizers. Some have joined the Red Army and 
the Communist party. It is, in short, the task of social healing 
to which the judiciary in Russia seems to be pledged. §Punish- 
ment is preventive and reformative rather than deterrent. 
But we cannot get away from the simple fact that there is 
little or no tolerance in the political and eco- 
The rulo of social com nomic issues. It may be true that if it is 
difficult for a counter-revolutionary to estab- 
lish his innocence in Russia, it is equally difficult for a communist 
to prove his innocence in British, European and American Courts 
of Justice. The analogy is a statement of the problem and in 
no sense its solution. We have not yet reached a stage when we 
can definitely point to a particular doctrine as being the only 
salutary and unexceptional rule of social conduct. National 
sovereignty has been given a long and earnest trial, and it has 
failed. It has produced disorders and conflicts culminating in a 
terrible orgy of human bloodshed. It has led to a ruthless suppres- 
sion of small and weak racial, linguistic and religious groups. Is 
it not therefore time to try another method for the purposes of 
conciliation and co-operation? The League of Nations has not 
yet been fully used, nor have its possibilities been exhausted. We 
do not suggest that a federation of nations can all of a sudden 
make angels of men or that a World Court can convert this perverse 
world into a paradise. But if two men, other things being equal, 
are more dependable than one man, an assembly of nations 1S 
likely to prove, in like circumstances, a more effective instrument 
of justice and peace than one powerful and self-conscious nation. 
The problem of minorities protection, like many economic issues, 
has become a world problem, and it is not perhaps safe to leave it 
completely and absolutely in the hands of a national State, especial- 
ly when democracy is struggling in vain to assert itself. 
Now, it inY: he remembered that none of the States which 
Whe need for wer. form the subject-matter of our study in this 
national control seer red chapter 1s bound by international obligation 5 
io wie as contemplated in the Minorities Guarantee 
Treaties. Besides, some of them have no official connection 
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with the League of Nations. It has been shown that safeguards 
for the protection of minorities guaranteed under Municipal law 
are liable to be violated by executive authorities unless they have 
cultivated a spirit of accommodation and friendliness. We recog- 
nise that in Russia at present there is no acute conflict between 
nationalities but there is no guarantee that it will never arise. 
Admittedly there is suppression of opinion when that opinion is 
opposed to the communist doctrine. What is now predominantly 
an economic and social issue may, with the changes 1n the person- 
nel of the Government and in the circumstances, take 
a different hue, for once* the principle of coercion § of 
individual life by the State has been accepted, there can 
be no limit to its application elsewhere. Hence it is 
that in the League Guarantee Treaties stress has been 
laid on the statement of fundamental rights as being an 
essential and vital part of the instrument of minorities protection.* 
Jt is being increasingly felt that in the present temper of nations, 
particularly in Europe where the conflicts of nationality are fre- 
quent as a result of post-War political reconstruction, some kind 
of international control is essential for abiding peace and the wel- 
fare of mankind. Where Municipal law fails to give necessary pro- 
tection, international guarantees should intervene; and in that view 
of the case it is time pressure was brought on those States which 
have not joined the League as well as on those which are not bound 
by international guarantees, to submit themselves to international 
supervision and control in regard to minorities protection like the 
Succession States of Europe. The future of a stable and healthy 
social order seems to lie in that course and perhaps in no other. 
If persuasion fails, there should be no hesitation to appeal to 
physical or economic pressure. 





* The Secretary of the Interior in U. 8 .A. ssid in a public speech in M 

that President Roosevelt was convinced that '‘ #o long as the minorities eae Lewin: 
of the liberty of thought and religion and the right to a normal civilised life there could 
be no permanent understanding between the nations."’ 





CHAPTER IX 
SAFEGUARDS IN THE DOMINIONS 


It is worth while to turn our attention to the solution of the 
Ma Ne minorities problem sought to be effected in 
iintes, in the different parts of the self-governing Domi- 
* nions of the British Commonwealth of 
Nations. It will be recalled that at a meeting of the All-Parties’ 
Convention held at Calcutta in December, 1928, Mr. M. A. Jinnah 
referred to the law and practice prevalent in the Dominion of 
Canada with regard to safeguards for the protection of minorities 
there. He pointed out that ‘‘ the minorities are always afraid of 
majorities. The majorities are apt to be tyrannical and oppressive 
and particularly religious majorities, and minorities therefore have 
a right to be absolutely secured." Was, Mr. Jinnah asked, the 
adjustment between the French Canadians and the British arrived 
at on the basis of population or on the ground of pure equity? 
Was the adjustment between the Copts, Christians and Mussal- 
mans in Egypt regulated by such considerations? The answer 
suggested by Mr. Jinnah probably was that apart from the specific 
provisions of law, custom had grown up in the Dominion of Canada 
of securing representation of different sects and communities not 
only in the legislature but in the executive Government. 
On the specific issues involved Mr. Jinnah’s contention 
was not challenged either by Sir Tej Bahadur Sapru or 
by Mr. M. R. Jayakar, both of whom spoke on his 
amendments to the Nehru Report, most of which were lost.” 
Mr. Jinnah is not the only person who emphasised such a point of 
view, for another eminent Mahomedan scholar and publicist, Dr. 
Shaffat. Ahmed Khan, who seems to have studied the problem in 


* The proceedings of tho All-Parties’ National Convention, pp. 75-4. 
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some of its details, has drawn a similar inference. In his note of 
dissent appended to the report of the Simon Committee of the 
United Provinces Legislative Council, we are given, for instance, 


a short history of the relations between the communities in Canada 


and of racial conflicts in the Union of South Africa and of the 
measures that have been adopted in both the countries to safe- 
guard the interests of their minorities. 
It is well known that in Canada apart from the large number 
of Indians and aboriginal inhabitants, there 
tonficte in” Canada. are strong English and French elements in 
the population. The history of the problem 
in that Dominion is to be found in speeches made in Parliament 
and the discussions that followed ultimately leading to the passing 
of the Quebec Act in North America.* Originally the bulk of the 
inhabitants of Quebec were either French from old France or 
native Canadians. There were then about 90,000 Frenchmen as 
against 600 natives from Great Britain and Ireland. They were 
‘“ of opposite religions, ignorant of each other's language, and in- 
clined in their affections to different systems of laws."'t The 
French insisted not only upon the liberty of public worship but 
demanded a share in the administration of justice and the right in 
common with the English people of being admitted to all offices un- 
der the Government. The English, on the other hand, pointed out 
that the laws of England were valid against the Papists in Canada 
and that unless the latter thought it proper to turn Protestants they 
must be excluded from all public offices and various branches of 
power. In support, the English quoted a portion of the Governor's 
Commission which laid down that no person should sit and vote 
in the Assembly of Freeholders unless he had accepted the declara- 
tion against Popery prescribed by Statute 25 Car. 2. The French 
relied upon the Treaty of Peace concluded between the British 
Government and the French authorities according to which the 
King of England guaranteed protection to the Catholic religion pro- 
fessed by the inhabitants of Canada in so far as the laws of Great 


* 14 George ITI, c. 83. 


+ Baron Maseres, afterwards Attorney-General of Quebec; A, B. Keith: Speeches 
and Documents on Colonial Policy, Vol. I, p. 12, 
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Britain permitted. The relevant terms of the agreement were 
follows : 


‘‘ His Britannic Majesty on his side agrees to grant the liberty of 
the Catholic religion to the inhabitants of Canada; he will 
consequently give the most effectual orders that his new 
Roman Catholic subjecta may profess the worship their reli- 
gion, according to the rites of the Romish Church, as far as 
the laws of Great Britain permit.” 


The French case was weak, particularly in view of the 
insertion of the clause ‘‘ as far as the laws of Great Britain per- 
mit,’’ which rendered the whole stipulation in favour of toleration 
very doubtful; for it was contended that the laws of England did 
not at all permit the profession of the Catholic religion. The 
French case was further weakened by Statute I Elizabeth, which 
enacted that no foreign Prince, person, prelate, ete., spiritual or 
temporal, should at any time exercise power of jurisdiction, spiri- 
tual or ecclesiastical, within the United Kingdom or any part of 
the British Dominions. Again Cap. Il of the same Statute 
provided that every Minister of a parish church in Great Britain 
and different parts of the British Dominions must use the Book of 
Common Prayer and “‘ no other service without paying or incurring 
certain heavy penalties.’’ By that Statute, further, the Catholic 
mass was prohibited in the whole British Empire, including the 
province of Quebec. 

This controversy was followed up by the Quebec Act of 

1774,* which conferred upon the inhabi- 
cae oom Act and {ts tants of Quebec the right to profess 
| the Romish religion, subject to the King’s 
supremacy as by Act I Eliz. It also abolished the oath of 
Elizabeth and in its place a new oath was promulgated to which 
persons professing the Romish religion had to swear allegiance be- 
fore the Governor. It was further provided in the Act that no 
ordinance touching religion should be valid and have effect until 
the same received the approbation of the Crown, That Act was in 


* 14 George ITI, o. 83. 
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effect a repudiation for the first time in the history of the Empire 
of the European methods of spiritual tyranny which culminated in 
‘the evolution of the German doctrine of Kultur. The British 
‘Government stood committed under its provisions to tolerance of 
non-British cultural institutions in an Overseas Colony, a policy 
seeking as it did to draw a line of demarcation between the things 
of Caesar and the things that are spiritual and sacred.* 


We now come to the British North America Act of 1867. 

Sa a ee Protection for the racial, linguistic and 

British North America religious minorities has been provided in 

eo. sections 93 and 133 of that Act. In section 

93 we find detailed provisions for education. It is stated that in 

» and for each province the legislature may exclusively make laws 
with reference to education subject to the following conditions : 


** (1) Nothing in any such law shall prejudicially affect any right or 
privilege with respect to denominational schools which any 
class of persons have by law in the province at the Union: 


(2) All the powers, privileges, and duties at the Union by law con- 
ferred and imposed in Upper Canada on the separate schools 
and school trustees of the Queen's Roman Catholic subjects 
shall be and the same are hereby extended to the dissentient 
schools of the Queen's Protestant and Roman Catholic sub- 
jects in Quebec: 


(8) Where in any province a system of separate or dissentiont school 
exists by law at the Union or is thereafter established by the 
legislature of the province, an appeal shall lie to the Governor- 
General in Council from any Act or decision of any provincial 
authority affecting any right or privilege of the Protestant or 
Roman Catholic minority of the Queen's subjects in relation 
to education : 


(4) In case any such provincial law as from time to time seems to 
the Governor-General in Council requisite for the due execu- 
tion of the provisions of this section is not made, or in case 
any decision of the Governor-General in Council on any ap- 
peal under this section is not duly executed by the proper 
provincial Authority in that behalf, then and in every such | 


* A. Zimmern: The Third British Empire, pp, 167-99, 
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case, as far only as the circumstances of each case require. 
the Parliament of Canada may make remedial laws for the 

due execution of the provisions of this section and of any dect- 

sion of the Governor-General in Council under this section :" 
li appears from this section that the law reserves 
to the Governor-General in Council power 
Saeach of minerities 1 to override the decisions or acts of any pro- 
vincial legislature relating to education 
which, in his opinion, are repugnant to the spirit of the constitu- 
tion. The rights and privileges with respect to denominational 
schools which might have existed at the time of the Union are to 
be scrupulously observed; the powers and privileges conferred on 
several schools in Upper Canada are extended to the cissentient 
schools in Quebec. An appeal shall lie to the Governor-General 
in Council from any act passed by any Provincial Government 
seeking to affect prejudicially the rights and privileges enjoyed 
either by the Protestant minority in Quebee or the Roman Catholic 
minority in other parts of Canada. This section was, however, 
amplified in 1886. The Governor-General in Council has as a 
result now power to refer questions of law or fact to the Supreme 
Court for hearing or consideration. The relevant portion of the 

amended law reads as follows :* 

‘“(1) Important questions of law or of fact touching provincial legisla- 
tion or the appellate jurisdiction as to educational matters 
vested in the Governor in Council by the British North Ame- 
rica Act, 1867, or by any other Act or law...... may be referred 
by the Governor in Council} to the Supreme Court for hearing 
or consideration.......... 


(2) The Court shall certify to the Governor-General in Council for 
his information, its opinion on questions referred to with 
reasons therefor, which shall be given in like manner 4s in 
the case of a judgment upon an appeal to the said Court......"" 


The actual position of the minorities in this regard shou'd, 
thowever, be considered in the light of the well-known Manitoba 


* Sce Sec. 4. Repealing Sec. 37, Capital 135, Revised Statutes, 1556; Professor 
G. M. Wrong: The Federation of Canada, 
{ The expression ‘‘ Governor” shall, as respecte Canada and India mean the 
Governor-General, and include any person who for the time being has the powers of the 
_ Governor-General. (Cf, subsection 6 of See. 19 of 62 & 63 Vict., c. 68). 
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legislation of 1890 and the serious conflict which arose in Ontario 
on the language issue during the war period. In Manitoba the 
local legislature established non-sectarian schools in 1890 and im- 
posed taxation on all for the benefit of those schools. It should 
he noted that prior to this, denominational schools had been in 
existence which were paid for by the parents or guardians 
concerned. The legality of the Manitoba legislation was 
called in question by the religious minority and the issue 
was raised before the Court of law. In City of Win- 
nipeg v. Barett® the Court decided in 1892 that the Act 
passed by Manitoba two years earlier was perfectly valid. 
Tt held that the only right existing before it was for 
parents or guardians to provide money for the maintenance of 
denominational schools, if they desired, and that that right was 
not abrogated by the Act in question, although under it they had 
now to provide for unsectarian schools also. In Brophy v. 
Attorney-General of Manitobat the Court ruled that the Governor- 
General in Council could be appealed to in the case of any conflict 
with law. An appeal was actually made to the Dominion Govern- 
ment to ask Manitoba to amend its legislation involving as it did 
an injustice to the minority. Manitoba refused to listen to the 
Dominion Government and the result was the introduction into 
the Federal Parliament of a remedial Bill. The Bill was opposed 
by many of the Protestant supporters of the Government and 
could not be placed on the statute-book. The issue was raised at 
the general election in which the Conservatives were routed. An 
agreement was at last arrived at largely through the persuasive 
efforts of Sir W. Laurier, which permitted ‘* denominational 
teaching out of the ordinary class hours in the public schools.’’ t 


The constitutions, which were granted in 1905 to Saskatche- 
Seaniicnin Sor modifies 7D and Alberta, imposed on them the obli- 
denominationaliem inedu- gation of providing modified denomination- 
cational institutions, . : . : : ‘ 

alism in educational institutions, but this, 
as Professor Keith has pointed out, cost Sir W. Laurier the alle- 
giance of one of his able lieutenants and has left a Jegacy of 


., 202 (1895). | 
Keith: The Constitutional Law of the British Dominions, p $35. 
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troubles. The question was again raised in 1926 when it was 
proposed to transfer to the two provinces school lands so long re- 
tained under the control of the Federal Government; and the 
principles adopted in 1905 in regard to modified denominationalisin 
have been reiterated and given effect under the subsequent 
surrender of school lands.* In 1930-31 Saskatchewan decided to 
abolish the use of religious emblems in the common schools and te 
insist that English alone must be the medium of instruction. This 
decision has given rise to a considerable amount of bitterness of 
feeling and has been denounced as having- inflicted a grievous 
wrong on the French Canadians. But there seems to be little 
doubt that it is valid in law. 

In Ontario the Roman Catholic School Trustees attempted to 
frustrate the efforts made for the purpose of securing effective 
teaching of English in schools with the result that the local legis- 
ture superseded by law the Trustees by the establishment of a Com- 
mission. In Ottawa Separate Schools Trustees v. Ottawa Corpora- 
tiont the Privy Council ruled, however, that the Commission was 
‘illegal on the ground that the Roman Catholics were entitled — to 
control the management of schools. But it was held also that 
French had no claim to be treated as a medium of instruction Or 
as a subject for study save in so far as the law provided. In 
another case, namely, Ottawa Roman Catholic Separate Schools 
Trustees v. Quebee Bank the ruling of the Court was that ‘* the 
sums expended by the Commission when in office could legally be 
made a charge on the funds provided for the education of Roman 
Catholies.”’t Tt appears now that, on the one hand, Ontario has 
relaxed her efforts to make effective knowledge of English com- 
pulsory and that, on the other hand, there is an ever-increasing 
recognition by the Roman Catholics that such knowledge on the 
part of the French children is not only desirable but essential. 
But the Roman Catholics have not ceased demanding for themselves 
control of secondary education and of the funds allocated to them. 
In 1928 the Privy Counci! ruled§ that they were not entitled to 


* The surrender took place in 1990. 

4 A. C,, 76 (1917). 

+ Keith: The Constitutional Law of the British Dominions, p. 24. 

§ Romay Catholic Separate Schools Trustees e. V.R. (A.C., 363, 10928). 
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Governor-General in Council for relief, if necessary. 
ofessor Keith thinks that the Manitoba case which showed that 
ne local legislature was not afraid of flouting the Federal Govern- 
Faint is a sufficient warning which the Governor-General in 
Council is not likely to ignore. 

In 1903 the Quebec Legislature treated Jews as Protestants” 
and the result was that in 1924 the Jews demanded representation 
on the Protestant Board for Montreal and the appointment of 
Jewish teachers in the schools. The subject was raised before the 
Privy Council which held that the proper and Jegal course would 
be to make separate provision for them, At present the interests 
of the Jewish minority have been safeguarded by separate provi- 
sion for them in respect of educational institutions. All these 
cases show that the jurisdiction of the Governor-General in Council 
as an appellate authority from Provincial decisions in matters 
having bearing on the question of minorities protection in regard 
to language is being practically ousted. It is significant that such 
an eminent authority as Professor Keith welcomes this tendency in 
actual operation. 

The Governor-General’s ultimate power or Federal control re- 
The “jodicial interpre: garding these matters yet stands in law; but 
tion of the educational the process of appeal and adjudication may 
rights, : . eg : - 

now be influenced, if not wholly determined, 
by a judicial verdict inasmuch as the Governor-General in Council 
is empowered to refer the controversial matter to the Supreme Court 
in the first instance. There is, therefore, little room for arbitrary 
decisions, and the possibility of the interests of the minorities being 
ignored or neglected has been minimised to a considerable extent. 
But it must be borne in mind that the accretion of power to the. 
Provinces vis-a-vis the Federal authorities does not necessarily 
imply effective protection for minority rights; it may mean less 
protection in certain cases. The real safeguard lies in the substi- 
tution of judicial control for executive justice. 


* Hirsch ¢, Montreal Protestant School Commissioners (A, C., 200, 1928), 

{ The answers given in « reference to the Court are, thongh advisory, to be deemed 
liable to appeal. By Sec, 219 of the India Act of 1935 the Governor-General is given 
power to seck in his discretion advisory 0 of the Federal Court on questions of law 
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‘In section 133 we find that either the English or the French 
language may be used by any person in debates in the Parliament 
of Canada and on the floor of the legislature of Quebec. Both these 
languages are by law required to be used in their records and the 
journals of the Houses of the legislature. Either of these 
languages may be used by any person in pleading or process in or 
issuing from any court of law in Canada and in or from any of the 
courts in Quebec. The Acts of the Parliament of Canada and of 
the legislature of Quebec are printed and published in both the 
languages. The interests of the linguistic 
oneas in regard to ninorities are thus safeguarded under clear 
provisions of the statute. But this law did 
not come all at once, for the Act of 1840 uniting the Canadas made 
English the official language of all formal instruments and reports 
of Parliament, copies in the French language being excluded from 
the archives. The debates in Parliament could be conducted Ly 
individual persons in French and the privilege was quickly availed 
of. A year later an Act was passed authorising French transla- 
tior of the Acts and regulations. The matter, however, came to a 
crisis in 1845 when the Speaker refused to admit a motion in 
French.* While upholding the ruling from the Chair the legisla- 
ture demanded the repeal of this provision of the Imperial Act 
which was ultimately secured in 1848. It ought to be remember- 
ed in this connection that the crisis had occurred before Canada 
wus raised by the Act of 1867 to the status of a self-governing 
Dominion. 
Much has been said of sections 51 and 52 in which provision 
has been made for the representation of four provinces in the 
Parliament of Canada. Quebec, which is more or less a French 


of public importance, It is somewhat analogous to the power possessed by the Privy 
Council. It seems from the language of the section that the opinions thus offered in open 
Court may not be binding. It leaves, however, room for growth and development of con- 
yontions. It ia further to be noted that recommendations by the Privy Counce’) under 
ssc. 4 of tho Judicial Committee Act, 19535, must be unanimous while the Indian Federal 
Cour* precedure permits of dissenting opinions on the Hague International Court 
analogy. The United States does not provide for such advisory opinion of the Supreme 
Court and in Australia the Court doos not accept the offering of advisory opinion aa part 
of its judicial function, In Northern Ireland the advisory opinions of the Privy Council 
have binding effect. 
* Keith: Responsible Government in tho Dominions, Vol. I, p. 376, 
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= colony. has been n given a fixed number of 65 seats and the other 


provinces have each such a number of members as bears a propor- 
tion, to the total population as the number 65 bears to the total 
sephlation of Quebec. The number of members of the House of 
Commons may be increased from time to time by the Parliament 
of Canada provided the proportionate representation of the 
provinces is not disturbed. The inference 1s sometimes 
drawn from this statutory provision that the French or 
the English have something like separate racial  repre- 
sentation in the legislature of Canada thereby providing some 
sort of protection for the racial and religious minorities. Of course 
in Canada administrative divisions correspond generally to the divi- 
sions of the population on a racial basis, especially in the case of 
Quebec and Ontario. But the constitutional arrangements that 
have been made determining the share of representation 
of each in the Federal legislature are perhaps inevitable 
in every Federal Government, subject 
Representation in the to modifications to suit particular cir- 
legislature: the claims feu.’ | ; 
of Provinces recognised. cumstances of each case. There is, there- 
fore, no reason to suppose that the minorities 
enjoy in Canada such racial or religions representation as is 
suggested by the system of communal vote, separate electorate and 
communal representation in the legislature, which constitute an 
important, if not the most important, plank in the Muslim politi- 
cal platform in India. 

Then again it is well-known that included in the powers 
assigned to the provinces are matters relating to property and 
civil rights, and solemnisation of marriage, and incorpora- 
tion of Companies for provincial objects.* But so far as Ontario, 
Nova Scotia and Brunswick are concerned, the Federa] Govern- 
ment have power, with the assent of the provincial legislatures 
concerned, to establish uniformity of civil law under section 94 of 
the Act. Action under that power has, however, never been taken, 
and there is great doubt if this power will ever be exercised, al- 
though there is proof of concurrent legislation regarding these 
matters in all the provinces.t Closely connected with sec. 94 is 


* Bec. 92 (11, 12, 18). 
{ Keith: The Constitutional Law of the Dominions, pp, 923-24, 
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sec. 97 which lays down that until the laws relating to property, 
eivil rights and the procedure of the courts in these three provinces 
are made uniform, the judges of the Provincial Courts concerned 
appointed by the Governor-General shall be selected from their 
respective Bars. There is no such qualifying clause with regard 
to the composition of the Courts in Quebec which is predominantly 
French, for it is laid down in sec. 98 that the Judges of the Courts 
of Quebec shall be selected from the Bar of that province. The 
issues involved are Federal issues and do not appear to be strictly 
relevant to the question of minorities protection, except perhaps 
in the case of Quebec. 

There is a certain amount of confusion hanging over the 
Dioctadiaiias of sane. question of representation of minorities in 
rites in the Cabi. the Canadian Cabinet. Both Mr. Jinnah 
not; the  pringple ee and Dr. Shaffat Ahmed Khan, have stated 

what at best may be called a mere conven- 
tion to support their demand for statutory provision for the ad- 
mission of Mussalmans to the Governor-General’s Cabinet and 
those of the Governors in the Indian provinces. Generally the 
discretion of a Dominion Prime Minister in respect of his choice 
of colleagues is subject to the same principles which prevail in 
Great Britain. He has, however, to placate the different sections 
of his followers, and in the federations and the Union, to consider 
‘* the claims to office of several parts of the country, a fact which 
often makes for weak Ministries."’* In the case of the Labour 
Ministries of Australia, the choice of Ministers is made by the 
Parliamentary caucus, and the Prime Minister has no option but 
to accept colleagues practically thrust on him. With the excep- 
tion of the first Commonwealth Ministry of Mr. Watson, this 
has been the usual practice.t The caucus has begun to have its say, 
in the selection of the Prime Minister himself. Professor Keith 
‘thinks that although ** at first sight it seems as if this were an 
invasion of the rights of the Governor to make his own choice, the 
matter can be and has been managed constitutionally,’’{ for the 


® Keith: Responsible Government in the Dominions, Vol. I, p. 232. 
+ Ibid, pp. 252-33. 
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formal appointment continues to be made by him on the analogy 
of the English law or usage but contrary to the Irish system. 
But we have yet to learn that religious or racial differ- 
ences are the main determining factors as far as the 
composition of the Dominion Ministries is concerned. It 
is true that in the Dominion of Canada the principle of 
representation of each part thereof in the Federal Govern- 
ment has been generally recognised and regularly applied. 
Thus the first Ministry of thirteen members in 1867 comprised 
5 from Ontario, 4 from Quebec (one representing the 
English population) and two each from Nova Seotia and New 
Brunswick. The problem is now more difficult, for the 
increase in the number of provinces renders it Jess casy 
to satisfy claims; ** what is essential is that Ontario, (Juebec, the 
Maritime provinces and the West should all be made to feel that 
these are not being passed over.’’* 


It is clear that, in the first place, there is no statutory provi- 
ae sion for racial representation as such in the 
mplications of the cue- : | : 
tom relating to the com- Cabinet, although the Federal machinery 
~ ome hel a capes dividing as it does the entire Domi- 
nion into autonomous provinces has sought to safeguard 
at the centre the interests of both English-speaking Ontario 
and French-speaking Quebec. In the second plaée, the 
composition and personnel of the Cabinet are not deter- 
mined by statute but by what is called convention and 
there is a great deal of difference between the two in countries 
which are governed by written constitutions. In this connection 
the essential fact is to be remembered that Canada enjoys Parlia- 
mentary government of the British pattern in which the Cabinet 
is responsible to the legislature and removable by it. It means 
that although the Prime Minister as a general rule considers the 
claims of the various provinces ard communities in forming bis 
Cabinet or in advising the Governor-General in that behalf, 
he is ordinarily bound by the political necessity that his 
colleagues should subscribe to the fundamental principle and 


\ : 
; 


* Keith: Responsible Government in the Dominions, Vol. I, pp. 998-89. 
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creed of his party. So it cannot be said, as Mr. Jinnah and Dr. 
Khan seem to suggest, that considerations of racial representation 
always outweigh political or party obligations. 
It should, however, be noted that the Canadian sys- 
tem of responsible government is not 
a pnd forut- the exact reproduction of the West- 
minster model and the reason is that 
in certain respects conditions materially differ. Canada, 
unlike the United Kingdom, is a federation and as a federal 
by-product the Dominion executive is usually formed as far as 
possible on a recognition of the claims of its constituent units. It 
has, besides, experienced many a religious and racial conflict the 
like of which one has not witnessed in recent years in the United 
Kingdom, and as a result the French Canadians, the Anylo-Saxons 
and the Roman Catholics have more or less established claims to re- 
presentation in the Federal Cabinet which ** has,’” as Professor 
W. P. M. Kennedy puts, ‘‘ become since 1867 a reflection of pro- 
vincial or territorial, religious and racial grouping.""* — Professor 
Kennedy goes further and observes: ‘‘ A Prime Minister (in the 
Dominion) may find himself forced to choose a colleague because 
he is the sole supporter of his party in some province or group of 
provinces, although his claim to Cabinet office is merely the 
uniqueness of his position. He may find himself forced to select 
some one on account of his race or religion who brings to the 
Council Chamber neither executive experience nor political wis- 
dom, neither national outlook nor the capacity for it. A federal 
Cabinet may thus become a strange and fortuitous Noah's Ark.’ T 
But Canada affords an example of federalising the Cabinet rather 
than of communalising it, and that is why it has achieved the high 
average of success at which Professor Kennedy seems to be 
amazed. 
There is another point to which reference from the point of 
view of the protection of minorities scems to 
i teas ve called.for. Canada has no power toa mend 
its Constitution Act without legislation by 
the Parliament of the United Kingdom, That no such power 


* Kennedy; Essays in Constitutional Law, p. 100. 
t Ibid. 
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was given to Canadian agencies is easily understood and this is 
to be explained by the fact that Canada was the first Dominion 
Federation, and also by the special conditions prevalent there at the 
time. Even the Statute of Westminster passed in 1931 has not 
altered the position of the Canadian Dominion in regard to this 
matter. It is laid down that ‘‘ Nothing in this Act shall 
be deemed to apply to the repeal, amendment or alteration of 
the British North America Acts, 1867 to 1930, or any order, rule 
or regulation made thereunder.’’* This provision is justly consi- 
dered to be a safeguard against possible oppression of the minort- 
ties by the majority community. The legal supremacy of the 
British Parliament remains, but the safeguard embodied in the 
Statute is really designed to ensure effectively ‘‘ accordance with 
the requests and consent both of the Dominion and of provincial 
Parliaments.’’¢ The actual method of change is left in the hands 
of the Canadian legislatures, the Imperial authorities having 
power, by necessary intendment, only to ratify and endorse Domi- 
nion legislation. tf 
The racial problem in South Africa has been in no way less 
serious and less acute than in the Dominion 
ae — problem im of Canada. In addition to the native races 
and the large mass of coloured populations 
from India and other parts of Asia, the two principal communities 
inhabiting the Union are the English and the Dutch. Always 
claiming special rights and privileges and distracted by mutual 
jealousies the latter two communities have gone through a series of 


* Section 7 (1) of the Statute of Weatminater, 1031. ‘* Those Acts are the British 
North America Act of 1867 (c. 3) [the princtpal Act); the Act of 1871 (ec. 28), respecting 
the establishment of provinces in the Dominion of Canada; the Act of 1856 (c. 85), os 
to the representation in the Canadian Parliament of territories not forming for the time 
being part of any province but forming part of the Dominion; the British North America 
Act, 1915 (c. 45), increasing the number of the Canadian Senators; the British North 
America Act, 1916 (c. 19), extending the duration of the Parliament of Canada (repealed) ; 
and the British North America Act, 1930 (c. 26), confirming certain agreements 
(acheduled to the Act) which were made between the Dominion of Canada and Manitoba, 
Britieh Columbia, Alberta, and Saskatchewan."' (Robert P. Mafiaffy: The Statute of 
Westminster, 1951, pp. 12-13.) 

t K. C. Wheare: The Statute of Westminster, 1931, p. 93. 

+ Compare the section finally adopted with the clause proposed by the 1929 Con- 
ference. (O.D.L. Report, paragraph 66; amd Canadian H. C. Debates, Vol. ITI, 1931, 
pp. 5191-92.) 
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protracted struggles with each other. The problem has not yet 
been solved completely and to the entire satisfaction of the races 
concerned. But the Union of South Africa Act of 1909 has pro- 
vided for certain safeguards which have removed, to a considerable 
extent, the probable causes of friction. 


It is laid down in section 137 of the Act that both the English 
and Dutch languages should be used as the official languages 
of the Union and be treated on a base of equality.* All records, 
journals and proceedings of Parliament must be kept in Dutch and 
English, and all Bills, Acts and notices of general public import- 
ance and interest issued by the Government must be in both the 
languages. This provision was not accepted by the English 
delegates without considerable reluctance, and ihey inter- 
preted it as being an abject surrender to what they re- 
garded as the unjust demands of the Dutch. Professor 
Keith points out that the Dutch language has always en- 
joyed a fair amount of consideration but no equality of status 
with English. In the Transvaal and Orange River Colony it 
had not quite attained the status of equality while in Natal it had 
no recognition whatsoever. The provision was unreal from the 
practical point of view inasmuch as the customary spoken 
language of the Boers was not Dutch but Afrikaans. The Act 
specially mentions Dutch as the literary speech of Netherlands, 
but it was claimed in 1925 that the language to be used as Dutch 
was really Afrikaans. The officials speaking the Dutch language 

got an undue advantage over those speaking 
atone in regard to the English language because knowledge of 
English on the part of a Dutch official ts, 
from the cultural point of view, more useful than the learning of 
Afrikaans on the part of an English official. When he assumed the 
reins of government General Hertzog claimed for the Dutcb 
language under the constitution a position not of equality but of 
predominance. The Prime Minister’s ambition was nullified by 
his successor, General Botha, who succeeded in arriving at a com- 
promise.t The proposal to make Dutch compulsory was modi- 


_ * For tho demerits of bilingualism cf. Parliamentary Papers, ed. 5666, pp. 2i@d 
} Parliamentary Papers, cd. 6001, pp. 81, 86 ff. 
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, fied oe econ agreed in eka to take steps to promote 
and p ise the use and study of the Dutch language. Up to 
the fourth standard a child was to be taught and instructed in 
the language spoken at home and the parent was given the right 
_ to ask for his child's learning through the medium of the other 
language. After the fourth standard both the languages were 
to be used as media of instruction unless the parents ob- 
jected to that procedure. Where there were enough pupils, 
separate classes had to be arranged for. Teachers were expected 
to pass examinations in both the languages with a higher 
standard in one, but it was clearly stated at the same time 
that the teachers then in service would not be removed from 
office or in any way penalised by reason of lack of knowledge of 
one or the other language on their part, provided they were other- 
wise competent. So far as.the Dutch language is concerned, it is 
generally held that it means both the Dutch and the Afrikaans 
languages. There was a good deal of agitation and discussion 
over the official recognition of Afrikaans. Records, however, are 
there to show that that dialect has been in the past and is now 
used for Hansard and answers to University questions. Doubt 
that was entertained as regards the meaning of Dutch has been re- 
moved by the Official Languages of the Union Act No. 8 of 1925, 
which provides that the word ‘' Dutch "’ in sec. 137 of the Union 
Act of 1909 and elsewhere shall include Afrikaans.* In_ the 
preamble to the Status of the Union Act, 1934, it is enunciated that 
the Statute of Westminster, in so far as its provisions are appli- 
cable to South Africa, and an Afrikaans version thereof, shall be 
adopted as an Act of the Parliament of the Union. Similar provi- 
sions are made in the Union Constitution Act of 1935.+ 
Then there is section 91, according to which the administra- 
Official papers and docn- ‘OF is called upon to cause two fair copies 
ments published in Eng- of each ordinance promulgated by him and 
assented to by the Governor-General in 
Council, one being in English and other in Dutch, to be enrolled 
* Seo, I. 


4 The definition in the amending legislation of 1925 is not strictly accurate in view ef 
the fact that Africasns, which is derived from Dutch, differs greatly from the parent 
language in grammatical copstraction, pronunciation and spelling. High Dutch as it is 
called is hardly used in South Africa at the present moment, 
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on record in the office of the Registrar of the Appellate Division ot 
the Supreme Court of South Africa. The Governer-General has 
to sign only one of the copies, and in the case of conflict netween the 
two copies deposited, that signed by the Governor-General shall 
prevail. Section 145 provides that the services of persons in 
public employment of any of the colonies shall not be dispensed 
with by reason of their want of knowledge of either Dutch or 
English. Nor can dismissals take place under the law when any 
such officers are transferred from one place to another.* 
Dr. Nathan complains that the lack of knowledge of native 
languages is the usual and marked defect of the South African 
publie service which is recruited on a very low standard.— Aga 
result the efficiency of administration suffers greatly, particularly 
because of the existence of two places of Government, viz., ad- 
ministration at Pretoria and legislation at Capetown. 
Ireland has for centuries been the centre of political and reli- 
gious turmoils. While Northern [reland is 
or ure e ieken mostly inhabited by the Protestants, those 
turmoils: Irish resent- residing in the South belong to the Roman 
- Sach hapeca an onaaiam Catholic Church. In sddition to this, there 
was also the language difficulty inasmuch as Southern Ireland 
claimed to use its own dialect in business and legal and administra- 
tive affairs. The problem has to some extent been solved by divid- 
ing Ireland into two parts and constituting Southern Ireland into 
a Dominion enjoying practically independent and sovereign status 
The partition of Ireland, however, has not satisfied a considerable 
section of the Irish people, and that is clear from whut O'Brien 
writes on the subject. “‘ He (Mr. Lloyd George) would have un- 
derstood the Irish aversion to partition,’’ observes O’Brien, “‘as he 
would have died on the slopes of shadow Snowden rather than 
submit, had the since Disestablished Church of Wales (a minority 
proportionately more considerable than that of Unionist Ulster in 
Ireland) proposed by way of compromise to cut off his own high- 
spirited little country into provinces of church-goers and chapel- 
goers at eternal enmity.”’{ On his assumption of the Govern- 


= n> 


* Keith : Responsible Government in the Dominions, Vol. IT, p. F232 
{+ Nathan : South African Commonwealth, pp, 149-52, S57 ff 
t O'Brien: The Trish Revolution and How it came about, p 
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ment of the Irish Free State President de Valera has also expressed 
his anxiety to see that the two Irelands are once again united. In 
the course of his speech in the Dail Mr. Cosgrave while President 
of the Free State said : 


‘' It is not generally understood by the man in the street that had 
the Northerners elected to remain with us they would have 
been guaranteed in perpetuity every acre of territory that for 
the moment is under their control. They would have retain- 
ed their Parliament of the six counties and their separate 
judiciary and their Governor, according te their pleagure...... 
and would have had under the constitution of the Free State 
a representation of fifty-one members in the Free State Parlia- 
ment instead of thirteen members who now represent them 
at Westminster.’’* 


For the time being the partition of Ireland looks more or !ess 
a settled fact. We shall not discuss the position of Ulster becanse 
it still continues to owe legal, political and constitutional allegiance 
to the British Parliament and is not, therefore, a separate political 
entity save in the restricted spheres of autonomy. But it is 
necessary to examine in some detail those provisions in 
the Irish Free State which have the effect of safeguard- 
ing the interests and rights of the different classes of its citizens. 
At the very outset reference is to be made to the fact that while 
there is in the articles of the Treaty between Great Britain and 
Ireland a distinct provision for safeguards for minorities in 
Northern Ireland, there is no such provision made for the Protest- 
ant minority in the South.¢ It does not, however, mean that 
there are no statutory safeguards for the Protestants in the Free 
State. 

The Irish constitution makes by Article 4 the Irish language 
Ba Tank sod tog, fhe Rational language of the State. Tt lars 
Bin : 4 down at the same time that English shall be 


| equally recognised as the official language. 
The Parliament of the State is given power to make 


* O'Brien: The Irish Revolution and How it came about, p. 480 
+ The Anglo-Irish Treaty, 1921, Art. 15. There is provision for joint 
“ , * f oon ] i 
in Art. 6 of the amending Treaty of 1925 between the Governments of the eatreee 
State and of Northern Ireland as regards matters of common interest, 
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necessary and special provisions for districts or areas in which ouly 
one language is in general use. Further, Article 42 enjoins upon 
the clerk or any officer, as the Dail Eireann may appoint for the 
purpose, the duty of causing two copies of any laws pass- 
ed to be made, one being in the Irish language and 
the other in English. One of these copies is _ required 
to be signed by the representative of the Crown. In 
the case of conflict between the two copies so prepared, that 
signed by the representative of the Crown should be held to be 
valid. It may be remembered that a similar provision has been 
made in the Union of South Africa; and it does not mean and has 
never been intended to mean that the Governor-General should 
always sign the English version of the law. The trouble, how- 
ever, arose in South Africa in 1911 as a result-of the wrong assump- 
tion that the Governor-General would always sign the English 
version.* 

The Irish Free State has made a departure from the normal 

rule observed in Britain and in other Domi- 

Ireland departs from the nions in that the fundamental rights of the 
British and Dominion 
practices and incorporates people of the State have been stated and 
fundamental rights in ‘ke incorporated in the constitution on the Con- 

tinental model. Irish politicians have all 
along been convinced by the fact that the protection of civil and 
political rights is not possible unless certain essential principles 
underlying the rights of citizenship were guaranteed in statute and 
properly and adequately enforced in courts. It 1s not to be infer- 
red that the British subjects in Great Britain do not enjoy those 
rights or that the inhabitants of the Dominions have been deprived 
of them altogether. In an earlier chapter we have referred to the 
rule of law under which personal liberty of the English citizen has 
been safeguarded. No British citizen, for example, can be made 
to suffer in body or goods except for a distinct breach of law ad- 
ministered by an ordinary court in its ordinary jurisdiction. Be- 
sides, there are other safeguards provided in the Magna Carta, 
the Bill of Rights, the Petition of Right and the law of Habeas 
Corpus. Those statutory safeguards have been supplemented bh 


* Walker: Lord de Villiers, pp. 406, 475. 
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a long series of judicial decisions which the executive or the police 
cannot violate or abrogate with impunity except In emergencies 
and in accordance with law. The self-governing Dominions have 
adopted practically all those safeguards which have the force of 
long-established usage and convention. In South Africa, for in- 
stence, the security of personal freedom is provided by what is 
known as the writ de homine libero exhibendo analogous to the 
English writ of habeas corpus. It is derived from the principles 
of Roman-Dutch law. But that law required that detention, 
against which relief might be effectively sought, must be made 
dolo malo (with wrongful intent). The present practice based as 
it is on the principle of English habeas corpus has ruled out 
‘* wrongful intent "’ so that the writ is effective against detention 
which is wrongful or unjustifiable. As a result the Roman-Dutch 
term has fallen into disuse. The writ applies to citizens and 
foreigners alike without distinction of race, creed or colour. In 
eases where a prisoner lawfully arrested is kept in detention for an 
excessive period the discharge is secured under the Criminal Pro- 
cedure and Evidence Act, 1917.* With. the exception of 
Ireland ‘‘ the nearest approach,’” as Professor Keith ob- 
serves, ‘* to recognition of the principle of a definition of rights is 
the declaration that the Commonwealth (Australia) may not estab- 
lish a religion nor interfere with the exercise of religion nor impose 
a religious test for employment under the Commonwealth."’ 

Now under Article 6 of the Irish Constitution the liberty of 
the person is treated as inviolable and no one can be deprived of his 
hberty except in accordance with law. Again, upon complaint 
made by or on behalf of any person that he is being detained ille- 
gaily, the High Court or any and every judge thereof shall forth- 
with enquire into the complaint and issue an order requiring the 
authorities, to whose custody such person has been committed, to 
produce the body of the person so detained before such court or 
judge without delay and to certify in writing as to the cause of 
detention. The High Court or any judge thereof shall thereupon 
order the release of such person unless satisfied that he is being de- 


* Likui Yo o,. Superintendent of Labour (1916), T. 8. 181. 
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tained in accordance with law.* The question of interpretation 
involved in the clause ‘“‘ in accordance with law’ is not 
without difficulty. However formal it may appear, there 
is litthke doubt that it is intended to prohibit executive 
or legislative interference with personal freedom, and 
prima facie any legislation (in Ireland there has been a plethora of 
such legislation both under Cosgrave and de Valera) which sane- 
tions such interference in effect amounts to an amendment of the 
constitution and would suggest the adoption of that special pro- 
cedure required in all constitutional amendments. 

The issue was raised before the Court when it was 
urged with considerable force that the Public Safety Act 
of 1924 contravened the constitutional guarantees and was 
ultra vtres inasmuch as the special procedure for consti- 
tutional amendments had not been applied in putting the 
Act on the statute-book. Lord Chief Justice Moloneyf quoted 
with approval the judgment of the House of Lords in The King 
v. Halliday in connection with the 1914 Defence of Realm Act in 
which it had been held that the Act in no way infringed upon the 
Habeas Corpus Acts as it had become part of the law of the land, 
and expressed the view that similarly the Irish Act of 1924 left 
the constitution unaffected as it was covered by the expression 
‘* in accordance with law’ as used in Article 6. The decision 
ignored the distinction between the British constitution which ts 
of a flexible type and the Irish constitution which is rigid. In the 

United Kingdom Parliament in law is omni- 
Is deprivation of persansl potent while in the Free State as in most 
porn Mad ory Jnlgho re Bt written constitutions the sovereignty of the 

legislature has been deliberately restrict- 
ed. Mr. Justice Pim held, however, that although the 
article in question gave the Irish legislature power to 
alter the criminal law of the country, there was force in the argu- 
ment that a permanent law empowering the executive to deprive 
citizens of personal liberty without trial would be contrary to the 


* Sometithes the law passed in this connection may have drastic provirions o5 14 
proved by the Act for the preservation of public safety passed in 1926 and also by o sitnilar 
Act adopted in 1932 immediately before the fall of the Cosgrave Government, 

+ The King (O'Connell) c. The Military Governor of Hare Park Camp (1924 27K, 
104). 
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spirit of the constitution. Mr. Justice Pim’s view seems to have 


been recognised in section 3 of the Public Safety Act, 1927. The 


sponsors of the measure pleaded excuse for the ordinary procedure 
to which they had recourse on the ground that it was of an excep- 


tional and temporary character.* In 1931 the constitutional 


amendment procedure was applied in the enactment of the Public 
Safety Act promulgated in October, a tardy recognition of the 
sanctity of constitutional guarantees. 
It is interesting to call attention to certain important High 
Court decisions on the point. In The King 
The doctrine of wltre (Edward O’Reilly) v. Attorney-General of 
the Irish Free Statet it was held that 
the provisions of the Courts of Justice Act, 1926, did 
not repeal, merely by implication, the rights protected in the 
Habeas Corpus Act. In O’ Boyle and Rodgers v. The Attorney- 
General and the Commissioner of the Civic Guardt the Court ruled 
that Article 6 ‘‘ does not exclude jurisdiction to grant an mjunction 
in an appropriate case, if for instance, it were sought lo arrest a 
person illegally and remove him out of the jurisdiction before le 
could apply for a writ of habeas corpus."" A contrary view ap- 


pears to have been taken in The State (Kemedy) v. Little§ in so far | 


as it was decided that the Pugitive Offenders Act, 1881, was of 
effect and in full foree in the Free State by virtue of Article 73, and 
that the Act did not abrogate the constitutional provisions. The 
court decisions, even where they protect the citizen, are practi- 
cally of academic importance in view of the power vested in the 
legislature to amend the constitution by simple legislation for a 
preseribed period. The decision of the majority of the Trish Court 
26 regards the validity of the Constitution Act (Amendment No. 17) 
and of the tribunals set up under it has been challenged in certain 
quarters. That Act could be declared ultra vires only on the theory 
that the Act of 1929, which extended to sixteen years the power 
of constitutional amendments by simple legislation without a 
referendum, was itself invalid. But as Professor Keith argues, || 
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Article 50 which sets out the procedure of amendments for eig 
years provided no protection for itself which, by implication and by 
constitutional usage in the Empire, was liable to alteration. The 
article therefore was hardly any effective safeguard, and it appears 
that the Act of 1931 was perfectly in order. 

Article 7 guarantees the inviolability of private dwellings 
which cannot be forcibly entered except according to the due pro- 
cess of the law.* It is provided under Article 70 that extre- 
ordinary courts shall not be established save only military tribu- 
nals authorised by law to deal with military offenders against mihi- 
tarv law. The jurisdiction of such military tribunals shall ot 
be extended or exercised except in times of war or armed rebellion 
and for acts committed during such times. No such 
jurisdiction shall be valid in any area in which civil 
courts are open and are capable of being held, and no 
person shall be removed from one area to «nother for the purpose 
of creating such military jurisdiction.t No person shall be tried 
on a criminal charge except with a jury, save for minor crimes and 
military offences. Under Art. 8 freedom of conscience and free 
profession and practice of religion are, subject to public order and 
morality, guaranteed to every citizen. No law can be made either 
directly or indirectly to endow any religion or prohibit or restrict 
free exercise of religion or give any preference or to impose any 
disability on account of religious beliefs and status or affect pre- 
judicially the right of any child to attend 
school receiving public money without at- 
tending religious instruction *t school, 
or make any discrimination in respect of State aid between 
«chools under the management of different denominations or divert 
from any religious denomination or any educational institution 
any of its property save for roads, railways, lighting, water 
or drainage works or other works of public utility and 
on payment of compensation.{ According to Article 9, citizens are 


The nature and extent of 
fundamental rights. 


* Select Conatitutions of the World, p. 2. Compare the interpretation put upon 
the "due process "" clause in the American constitution by U.S.A. Courts dealt with 
in Chapter VILLI, supra. 

+ Keith: Responsible Government in the Dominions, Vol. I, p. 320 

2 Cf. Art. 16 of the Irish Treaty, 121. 
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guaranteed, for purposes not opposed to public morality, the 
right of free expression of opinion as well as the right to assemble 
at meetings and to form associations and unions. Laws regulat- 
ing the manner in which such rights may be exercised shall con- 
template no religious or political or class distinction. Article 10 
confers on all citizens of the Irish Free State, irrespective of their 
language or religious persuasion, the right to free clementary¥ 
education. In order to secure fair and equitable representation of 
all classes of the people in the legislature it has been provided in 
Article 26 that members shall be elected on the principle of propor- 
tional representation. 

It is necessary to examine how and to what extent the safe- 
guards enumerated in the Constitution are real and to what extent 
they are not so. The real value of a Constitutional charter of 
personal-freedom lies in ultimate analysis not so much in its legal 
enforceability as in its general use as an instrument of education 
for the people, for all such safeguards are not susceptible to judi- 
cial treatment. In ordinary circumstances the charter serves as 
4 warning to an executive anxious to arrogate to itself powers 
which do not, according to the spirit of the Constitution, belong ~ 
to it; and at least some of the rights guaranteed in the Constitn- 
tion are enforceable in courts of law. 

In Ireland all these rights are subject to the ordinary legisla- 
ila Ledabijuaston ~mableat tion of the State and the Constitution may 
“al SBeration. by). simple be altered by simple Acts. The law relating 

to Constitutional amendments has been 
stated thus in Article 50 of the Constitution : , 

‘* Amendments of this Constitution within the terms of the Schedul- 
ed Treaty may be made by the Oireachtas, but no such 
amendment passed by both Houses of the Oireachtas, after 
the expiration of a period of eight years from thé date of the 
coming into operation of this Constitution, shall kecome law. 
unless the same shall, after it has been passed or deemed to 
have been passed by the said two Houses of the Oireachtas. 
have been submitted to a Referendum of the people, and un. 
less a majority of the voters on the register ehall have record- 
ed their votes on such Referendum, and either the votes of a 
majority of the voterg on the register, or two-thirds of the 
votes recorded, shall have been cast in favour of such amend- 
ment. Any such amendment may be made within the said 
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» 
period of eight years by way or ordinary legislation and aa 
such shall be subject to the provisions of Article 47 thereof.""* 


Although the law quoted above shows that special procedure 
has been provided for amendment of the Constitution on 
the expiry of eight years after its coming into force, it is 
clear that for the eight intervening years the Free State Parlia- 
ment was given plenary powers to alter it according to its 


pleasure and will. The alteration of the Constitution” by 


ordinary legislation was permitted for the first eight years as an 


experimental measure. But this power was hedged in by a safe- 


guard contained in Article 47, according to which, a Bill deemed 
to have been passed might be suspended for ninety days on the 
written demand of two-fifths of the members of the Dail or of a 
majority of the members of the Upper House. Such Bill was 
also subject to a referendum if demanded by three-fifths of the 
members of the Senate or a twentieth of the voters on the register 
within ninety days after its passage. But there is an exception 
under the same article in the case of ‘‘ money Bills or such Bills as 
shall be declared by both Houses to be necessary for the imme- 
diate preservation of the public peace, health or safety."’ The 
safeguard has proved illusory by reason of this proviso. An Act 
was passed under it in 1928 (Act No. 8 of 1928) repealing the 
Article and leaving the legislature free to alter the Constitution by 
simple legislation. In 1929 another Act was passed (Act 16 of 
1929) which altered Article 50 and extended the period of freedom 
of constitutional change by ordinary method to sixteen years with 
the result that the constitution has now become elastic for all 


practical purposes. T 


* The italics are ours. 

+ A large number ef amendments have been passed under the article. The first 
ecrics embodied changes of a more or lesa technical nature. The fifth amendment (No, 13 
of 1927) abolished the mandatory eharacter of the institution of extern Ministers. The 
next series altered the mode of compomtion and the machinery of election of the Upper 
House. The tenth amendment (No, 8 of 1928) abolished Initiative end e‘erendum. Then 
followed another series which sought to increase to some extent the canstitutional power 
of the Senate and provide for one member of the Executive Council being taken from it, The 
noxt amendment (No, 10 of 192%) extended the period of constitutional amendments by © 
further term of eight years. Notice hos» already been taken of the Public Safety Act of 
1981. The Senate has been abolished, and opportunity has been taken by Mr. de Valera 
of King Edward VITI's abdication not only to do away with the farcical office of the 
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Tt is well-known that in fact the liberty of the per- 
OPV son, the inviolability of domicile, the 
the freedom to assemble and express opinions 
, and form associations, which constitute 
the fundamental and most cherished rights of the citizen, 
have been invaded by simple legislation, particularly by the Pub- 
lic Safety Act of 1927 and by an Act to amend the Constitution 
passed in 1931 to meet the danger arising from the Irish Republi- 
can Army. But the Public Safety Act of 1927 ceased to operate 
in 1928 and the Act of 1931 was suspended by President de 
Valera's Government.* The legislation of 1931 created military 
tribunals with power even to enhance penalties provided by law 
and destroy appeal, authorised the administration to ban pub- 
lic associations deemed hostile to it and to make its membership 
a criminal offence and threw, in certain cases, the onus of estab- 
lishing their innocence on the accused personst and suppressed the 
opposition Press. Those drastic measures ‘‘ resulted in refusals 
of the accused to recognise the courts and their rather drastic 
punishment.’ t 
Apart from ordinary legislation seeking to invade the Constt- 
7 tution, the terms used in the Constitution 
eid and itself are significant. It is true that the right 
of the liberty of person is inviolable and 
cannot be affected or abridged except in accordance with law and 
that the High Court or any judge is entitled to examine on habeas 
corpus any violation of liberty. But it is laid down at the same 
time that “* nothing in this Article contained shall be invoked to 


Wide terms of 
Public Safety Acts. 


Governor-General but to eliminate the Crown from any concern with the internal affairs 
of the Free State, an Act which is criticised in certain quarters as being ao complete 
negation of the fundamental basis of the Treaty of 1921. It is, however, significant that 
contrary to the view taken by the Supreme Court in State (Ryan and others) oe. Lennon 
and others (1935, 1. R. 170) the Privy Council held in Moore oc. Attorney-General for 
Irish Free State (1935, A. OC, 484) that the Irish legislature is no longer bound hy the 
constitution, ; 

* Mr. de Valera invoked the Public Safety Act in August, 1993, for the : 
banning ** Blackshirt "" processions. j Ss aces 

+ Compare the provisions of sec. 36 of the Bengal Suppression of Terrorist | 
Act, 1932, which has made possession of certain literature an caiman The guilt is pnd 
aa S0OR BS posscesion is established, and the onus of proving innocence lies on the 


+ Keith: The Constitutional Law of the Dominions, pp. 383-84. 
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prohibit, control or interfere with any act of the military forces 
of the Irish Free State during the existence of a state of war or 
armed rebellion.’"** This proviso is to be read with the 
jurisdiction of military tribunals provided for in Art. 70. Ina 
number of cases in 1921 and 1923 the Irish courts felt that it 
was for them and them alone to decide at what point they would 
cease to function and allow Martial Law Courts to act. This view 
was circumvented by legislation in 1923. But the Martial Law 
Courts are actually an executive machinery to combat rebellious 
action against the State. Decisions delivered by such tribunals, 
however, have no judicial effect. As a result, the persons taking 
part in them are liable both civilly and criminally, if their deeds 
exceed the limits necessary for the suppression of disorder. In 
Great Britain the issue as regards liability of public servants has 
not been fully and finally decided in view of the fact that the usual 
procedure is to obtain an Act of Indemnity. 


In the Dominions, generally, it has been a tendency to make 

by law inroads on popular rights and to 

Sakic io, the cal te ap strengthen the provisions as against treason, 
sedition and similar offences. They have in 

many cases adopted the British legislation of 1920 to confer 
emergency powers on the executive to deal with difficult situa- 
tions. In New Zealand much public indignation was caused in 
1932 by the action of the Government not only in copying the 
British Act but in omitting the safeguarding clauses against the 
right to impose compulsory work on the public and to introduce 
military conscription. In South Africa the recent limitations 
on civil rights are connected with the determination to deal 
with the growth and development of native unrest. In 1914 an 
Act was passed conferring extensive powers on magistrates to 
prohibit public meetings. In 1930 the provisions of the Act of 
1914 were felt insufficient by the Government and the Parliament 
empowered the Minister of Justice to forbid the holding of any 
meeting in any specified area for a definite period and to prevent 
any person from attending that meeting provided he had 
reasons to apprehend that hostility might be engendered 


* Art. 6, 
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by any such meeting between European and non-Kuro- 
pean inhabitants. Further, the Governor-General in Council has 
power to prohibit the dissemination of publications likely to cause 
racial bitterness, but there is provision for appeals to the courts to 
the question of whether any publication would naturally have such 
a result. In Australia a measure called the Crimes Act was passed 
in 1932 legalising deportation of members of unlawful asso- 
ciations, declared so by the High Court or a State Supreme Court, 
their arrest without warrant and their exclusion from the rights 
of franchise. It may be noted, however, that the Commonwealth 
High Court declared the part of an earlier legislation, involving 
the deportation of persons on the absolute determination of a 
Minister, not valid in law. All these measures in_ thie 
Dominions tend to show that civil liberties of the people are» not 
absolutely inviolable. This may be due to many causes, but 
Professor Keith thinks that growing social unrest throughout the 
Dominions is increasing the difficulty of recognising them as 
widely as formerly. 
Unlike the other Dominions, the Irish Free State has taken 
The Free State states Special care to state in its Constitution the 
the Jaw of citizenship law of citizenship.* Of course Canada and 
jects in certain circums- South Afriea have evolved by local Acts of 
ee their respective legislatures local laws of 
citizenship in addition to the Imperial Acts passed from time to 
time. The constitutional position of the Free State in this reyard 
is peculiar and interesting inasmuch as it has gone beyond the 
jurisdiction of the Imperial Parliament.t All inhabitants of 
Ireland who satisfy the conditions of the law of nationality which 
forms part of its Constitution are admitted to all the rights and 
privileges which have been enumerated above. The law of eciti- 
zenship is embodied in Article 3 which states that every person 
without distinction of sect domiciled in the area covered by the 
Irish Free State at the time of the coming into operation of the 
present Constitution, who was born in Ireland or either of whosc 
parents was born there or who has been ordinarily a resident there 


* Further legislation on the subject has recently been promulgated by Mr. de 
Valera’s Government. It is dealt with at some length in Chapter XVII, iifra, 
{ Keith: The Sovereignty of the British Dominions, pp. 64-65. 
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for not less than seven years, is a citizen of the Irish Free State 
and shall enjoy the privileges and be subject to the obligations of 
such citizenship. This law has been qualified by a rider that any 
such person being a citizen of another State may elect not to ac- 
cept Irish citizenship. No discrimination in treatment based on 
reliyious, racial or other considerations, is permitted under the 
law, but it seems to be clear at the same time that no British sub- 
ject as such is entitled to claim equality of status or similarity of 
treatment with an Irish citizen unless he hag satisfied the condi- 
tions laid down in Article 3 as subsequently amended by the Irish 
Nationality and Status of Aliens Act, 1935. 

In Australia statutory safeguards against discrimination in 
Saferuards in Australia: favour of one class of citizens against another 
= Le a weligins @re not very many. But there are one or 
acots, two sections of the Commonwealth of 
Australia Act of 1900, which guarantee equality of treatment to 
all religious sects. It is laid down in section 116 that the 
Commonwealth shall not make any law for the purpose of estab- 
lishing any religion or imposing any religious observances or 
prohibiting the free exercise of any religion and that no religious 
test shall be required as a qualification for admission to any pub- 
lic office or public trust. Sections 117 and 118 place all the 
States in the Commonwealth and their respective peoples on a 
footing of equality. No subject of the Crown in any State shal! 
be subject to any disability or discrimination which would not te 
equally applicable to him if he were a subject of the Crown resi- 
dent in any other State. Full faith and eredit must be given 
throughout the Commonwealth to the laws, public Acts, records 
and judicial proceedings of each and every State. So far as the 
House of Representatives is concerned, section 24 prescribes the 
number of members to be chosen in the several States and it 1s 
provided that representation shall be in proportion to the 
respective numbers of their people.* The manner in which the 
number is to be determined is also defined and specified. There 
is of course no law regulating the representation of the variwu- 
States in the executive Government of the Commonwealth, = bi! 
the usual practice 1s that efforts are made to secure for each State 


* Select Constitutions of the World, p. 364. 
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one member of the Cabinet even if he be only an honorary Minis- 


ter and not to have too many Ministers from one State.* ~~ Pro- 


fessor Keith points out that this is an end in view but is not al- 
ways attainable. None of the provisions except those made in 
Section 116 are, however, calculated and deliberately designed to 
secure safeguards for any particular community, sect or religious 
denomination as such. 


Some reference is necessary in this connection to the in- 
fluence of religion on the educational policy 

Influence of religion 2 in each of the self-governing Dominions. 
In some of them the system of purely secular 

education prevails,—for instance, in New-Zealand, South Africa 
and Victoria. In South Africa schools are opened with prayer 
and readings from the Bible. Subject to a conscience clause -the 
teaching of the Bible history is permitted. But there can be no 
doctrinal or sectarian instruction save in the Cape under condi- 
tions laid down in an Ordinance of 1921. In the Dominion of 
Canada, separate schools have been provided for Roman Catho- 
lies and Protestants in Ontario, Quebec and, to a modified exteni, 
in Manitoba. Much bitterness was caused by the prohibi- 
tion in 1930 of the display of religious emblems in the ordinary 
schools in Saskatchewan. In Quebect a difficulty arose on ac- 
count of the peculiar position in which the Protestants had been 
placed since 1903. ‘They were required to admit Jews to a share 
in the control of the Protestant schools, and to recognise the quali- 
fications of Jewish teachers. The validity of the Act of 1903 was 
questioned by the Quebee Court in 1924 which held that 
Jews could not fairly and logically be included in the term Pro- 
testant. On reference on appeal the Supreme Court of Canada 
also refused to accept the position of Jews as Protestants and 
affirmed the legality of separate schools for them.{ The Privy 
Council ruled that the legal course would be to provide separate 
arrangements for the Jewish minority. In Australia the princi- 
ple followed is that children must have some form of religious 
instruction unless their parents or guardians object to such 


* Keith: Responsible Government in the Dominions, Vol. I, p. 242, 
* Canadian Annual Review, 1923, 1924-95, 1925-26. 
+ Cs. Act, 1045, c. 45. 
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instruction being given. That principle has been accept- 
ed in New South Wales, in Queensland, in Tasmania 
and in Western Australia, but not in Victoria or in 
South Australia. Denominational schools are maintained in New- 
fevndland.* In Ireland no discriminatory treatment is >ermit- 
ted as between schools of different denominations as regards State 
aid, and every child has the right of attending Government-aided 
schools without attending any religious instruction. Denomina- 
tional education is, however, largely prevalent there. 


Extremely important is the influence exercised by the church 

| on political issues in the Dominions. Gener- 

ee uies tae ally, subsidies to churches have now been 
abandoned by Parliaments.f Reference has 

already been made to section 116 of the Commonwealth of 
Australia Act under which the Commonwealth is forbidden to 
establish any religion or require a religious profession from 4 
public servant and to interfere with the exercise of any religion, t 
and to Article 8 of the Constitution of the Irish Free State which 
has sought to establish the principle of religious equality. In 
Quebec, however, the Church of Rome was confirmed in its 
privileges by the British Government in 1774 and was empower- 
ed to exact its dues from Catholics, though not from Protestants. 
This position has been reaffirmed in all subsequent legislation and 
has made the Romish Church practically the Established: Church 
of Quebec. A considerable difficulty was caused during 1869-75 hy 
the controversy over the right of a Catholic condemned for his reli- 
gious opinion to secure burial in Roman Catholic cemetery, In 
Brown v. Cure de Montreal the Privy Council decided the issue 
in favour of the condemned Catholic. A much greater confuston 
arose as a result of the unrest excited by the assumption by 
some Canadian judges that the Papal decree known as Ne Temere 
regarding forms of marriage automatically altered the State law 


-* Newfoundland has for the present ceased to enjoy what is widely known 4s 
Dominion atatus. | ee | 

| Cf. the statutory provisions in India for the maintenance of Christian Church 
establishments dealt with in Chapter XVI, m/ra, | 

T Professor Keith holda that these rules *" are rather pro forma than of importance , 
(The Constitutional Taw of the British Dominions, p. 438). 
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of Quebec. That assumption was negatived by the Privy 
Council in Despatie v. Themblay in 1921.* This judgment 
is important inasmuch as it has provided a safeguard against Papal 
intervention in legal and political issues. But yet there is no 
denying the fact that the church, to some extent, dominates 
Quebec life. Mention may be made of an Act of 1898 which, to 
please and placate the Pope, restored, curiously enough, to the 
Jesuits the property which had been confiscated on the conquest of 
Canada, although, as Professor Keith observes, any claim to it 
had long been extinguished either by the suppression of the Order 
by the Pope in 1773 or by the death of the last member of the 
Order in the Dominion in 1800. A very strong feeling was roused 
against that action. But the Dominion Government refused to 
intervene in what it considered to be a purely domestic affair for 
Quebec. 

The Church in Quebee has always pushed its claims to govern 
Re occkctce ne gantacice: the politics of its adherents. At the Charle- 
tical immunity reject- voix bye-election the Cures resorted to the 
oa crude method of spiritual and temporal inti- 
midation. Tt may be recalled that the election of Mr. Langevin 
was contested in court on this score and that the latter held that an 
ecclesiastical person was not subject to the jurisdiction of a ervil 
eourt without the sanction of a spiritual superior, a principle un- 
sound in theory and dangerous in practice. But that view was re- 
jected by the Supreme Court which negatived the doctrine of ec- 
clesiastical immunity and of the superiority of the church to the 
constituted civil authority.t In 1876 the Bonaventure election in 
Quebec was set aside by the court on the ground of spiritual intimi- 
dation to which those who voted for the Liberals were subjected. 
Again in 1878 another election was held null and void on the same 
ground.~ It is true that in recent years the church has shown a 
certain amount of moderation in its claims to allegiance of its 
adherents in civil and political matters, and this is to be explain- 
ed partly by the judicial decisions which have gone against them 
and partly by the efforts of the Pope to keep its activities within 


* A. C. 702. 
} Brassard ©. Langevin, 1, 8.0... 145. 
t The election of Berthier. 
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reasonable limits. But there is no evidence that the contro] of 
the church over its followers has in any substantial measure been 
reduced in Quebec. What is more important is that the French 
Canadian race looks forward to it constantly for inspiration and 
lead, 
The question of the abolition of appeal to the Privy Council 
Tha Privy Cound as 0 from the Dominions has often been raised 
Pho of minority jn connection with the protection of minori- 
ties. The Imperial Conference of 1930 could 
not settle the issue by dropping the appeal altogether inasmuch 
as a vehement protest was recorded by the Protestant minor- 
ity in Southern Ireland against any such action. They express- 
ed the view that the appeal was necessary to safeguard their 
rights in religious matters guaranteed in the constitution. The 
Statute of Westminster, 1931, does not seem to have brought about 
any change, by any specific provision, in the position which had 
existed before it was passed. The matter in the Irish Free State 
depended on the interpretation of the relevant terms of the 
Treaty and the question was whether the appeal could be 
dropped without breaking the Treaty. But the issue has heen 
clarified to some extent on the assumption by Mr. de Valera 
of the Presidentship of the Free State. He thinks that the Treaty 
is not binding upon the Irish Government, and in regard to the 
questions of the oath and land annuities he has shown no hesita- 
tion in putting his doctrine into operation.™ 
Apart from President de Valera’s action, the issue may be 
considered purely from the standpoint of 
actin . “ aeeae law. If Canada could abolish the appeal, it 
seems to be open to the Free State to act 


* On the 6th of June, 1935, the Lord Chancellor delivered two judgments in the 

Privy Council the effect of which ts that Canada bas the right to abolish ppeals to the 
Privy Counci! in criminal matters and that the Irish Free State has power, since the 
passing of the Statute of Westminster, to abolish the right of appeal to the Privy 
Couneil from the Southern Irish Courts. Lord Sankey remarked that the simplest way 
of stating the position was to say that the Statute of Westminster gave ape Free 
" aw. 

it could avail itself of that power. Lord Sankey's exposition of the law relating to the 
Free State is clear, but there seems to be no ground for confining the right in’ the case 
of Canada to criminal matters and thus drawing a tine of distinction between that 


Dominion and the Free State in view of the equality of status between the two countrics, 
unless reliance is placed on sec. 7 of the Statute, 


36 
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likewise because it is laid down in Article 2 of the Articles of 
Agreement of the Treaty that ‘* the position of the Irish Free 


‘State in relation to the Imperial Parliament and Government and 
‘otherwise shall be that of the Dominion of Canada, and the law, 


ractice and constitutional usage governing the relationship of 
the Crown or the representative of the Crown and of the Imperial 
Parliament to the Dominion of Canada, shall govern their rela- 
tionship to the Irish Free State.’’ Professor Keith suggested that 
instead of retaining the appeal in its Treaty form, so far as Treland 
was concerned, it would be more useful for the minority if 
the Free State gave an undertaking ‘‘ to arbitrate before an Inter- 
Imperial Tribunal any grievance of that minority which the 
British Government should think sufficiently important as to justi- 
fy the suggestion that a breach of the Treaty of 1921 was in- 
volved.’’** Professor Keith was in favour of restricting inter-Impe- 
rial intervention only to specific points of dispute between the 
Free State and the Protestant minority in regard to the interpreta- 
tion of the terms of the Treaty having bearing on the question of 
minorities protection. The suggestion made is interesting, but 
the trouble is bound to arise in connection with the personnel and 
the terms of reference of the Tribunal proposed. Treland will not 
submit to British dictation in this matter. Nor is there normal! 
legal and constitutional warrant for British intervention unless jt 1s 
willingly assented to by the Free State itself. The Free State 
is competent under the Statute of Westminster despite 
the Treaty to remove all Imperial restrictions upon Dominion 
autonomy including the Privy Council Appeal. The appeal was 
abolished by the Free State Government in 1933 by a purely Trish 
agency which received the Royal assent in November of that 
year.t 
In Canada and Australia the existence of the federal system 
has introduced a certain measure of compli- 
cation into the question. If the Canadian pro- 
vinces refuse to abolish the appeal and if the 
Federal machinery, on the contrary, drops it, the result would be | 
confusion, As Professor Keith points out, ‘' if one issue were 


Canada in relation to 
the Privy Council, 


* Keith: The Constitutional Law of the Dominions, p. 281. 
+ Constitution (Amendment No, 22) Act, 1083 (No. 45 of 1933), 
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decided in one sense by the Supreme Court, nevertheless it-could 
still be decided in the opposite sense by the Privy Council, and 
chaos would result, for the Supreme Court could not be compelled 
to accept the Council's view nor the Council that of the Supreme 
Court.’’** It seems that the provinces can abolish the appeal, 
but in order that such actign may be effective all of them must 
acquiesce in it. If the Privy Council appeals from the Canadian 
Supreme and Provincial Courts were based on the British North. 
America Acts, 1867 to 1930, or any order or rule or regulation 
made thereunder, the Dominion and its constituent provinces 
would be rather helpless in the matter of repeal of the appeals. 
But. inasmuch as they are governed by other Imperial Statutes 
(3 and 4 Will. IV, c. 41; 7 and 8 Victoria, c. 69) the protection. 
contemplated in sec. 7 of the Statute of Westminster does not 
apply to the appeals. Nor does the Royal prerogative to grant 
specia! leave constitute any safeguard, for a subsequent Act of 
Parliament controls the prerogative as has been laid down in 
Aitorney-General v. De Keyser’s Royal Hotel. We agree with 
Professor Kennedy that the appeal from the Provincial Courts is 
somewhat more complicated than that from the Federal Supreme 
Court.t The Dominion is no longer restricted either by the 
doctrine of repugnancy or by that of territorial limitation. But 
the provinces, although free from the repugnancy doctrine (sub- 
section 2 of sec. 7 of the Statute), do not possess the power to 
make laws having extra-territorial operation. It is, however, 
suggested that the lack of extra-territorial power would not prove 
a decisive objection to the abolition of appeal by the provinces. ; 
Now, it is almost certain that Quebec which is suspicious of the 
English majority in the Dominion will not readily give its consent 
to such abolition, and this fact places the question of the abolition 
of appeal, except in the matter of criminal law,§ outside the range 
of practical politics at any rate for the time being. 


* Keith: The Constitutional Law of the British Dominions, p. 280. 


+ Exsaya in Constituiional Law, p. 155. 
+ K. C. Wheare: The Statute of Weatminster, 


Constitutional Law, p. 155. hs nell 
_.  § The Criminal Law, except the constitution of the Courts of ¢ riminal Jurisdiction 
but including the procedure in criminal matters, is the concern of the Federal Government 
(of. sec. 92 (27) of the Britioh North America Act of 1867]. | 


1931, p. 95; Kennedy: Essays io 
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In Australia the position is more difficult and the general 
) sentiment is more unfavourable to abo- 
lition® than in Canada, and _ this view 
is supported by the fact that the States 
have not been given the power so far to abolish the doctrine of 
Innperial repugnancy by repealing the Colonial Laws Validity Act 
in its application to them.t But it is necessary to state the law. as 
applicable to the Commonwealth. Under sec. 2 (when adopted) 
of the Statute of Westminster Australia could abolish the appeal 
in so far as it was provided for in an Imperial Act. Even without 
that Statute the appeal may be destroyed by abolishing the re- 
serve power by the ordinary method of constitutional 
amendment and then depriving the Judicial Committee of its 
existing power in relation to Australia by a Commonwealth Act. 
It may also be abolished by a Commonwealth Bill to be reserved 
for His Majesty's pleasure to be taken thereon under the Com- 
monwealth of Australia Act, 1900; and it is hoped, not without 
sufficient reason, that the requisite assent of the Crown will be 
granted as a matter of course in accordance with constitutional 
usage. 
The Union of South Africa Act, 1909, limits the appeal only 

to cases from the appellate Division of the 
it awa go hers Supreme Court in which special leave 1s 

granted by the Judicial Committee (sec. LUG 
of the 1909 Union Act and sec. 9 of Act No. 70 of 1934). The 
number of cases that have been brought before the Committee is 
comparatively small. It is not surprising in view of the fact that 
the purpose underlying the arrangements has been to confine the 
appeal to conflicts involving international or Imperial issues. The 
Union is competent to destroy it under sec. 2 of the Statute and 
also in accordance with the procedure applicable to the Australian 
Commonwealth which has already been dealt with. 


The position in Austratia. 


* The position since 1907 has been that by a Commonwealth Act the State Supreme 
Courts are deprived of power to hear constitutional issues affecting the relations of the 
Commonwealth and the States or of the States inter se, and the Federal High Court is 
the final interpreter of the constitution, although there is evidence to show that in 
recent years the tendency has been to follow the principles of construction [aid down b 
the Privy Council, i 


{ Cj. sec. 2 read with secs. 6 and Y of the Statute of Westminster. 
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The Privy Council appeal has been defended on various 

. grounds. As a symbol of Imperial unity, as 

“apc retention of 4 defender of the State rights as against 
the federal power and as an impartial and 

impersonal dispenser of justice the Committee has very often ap- 
pealed to the imagination of the lawyers and the lay public 
throughout the Empire. But those are considerations which we 
need not examine in this work. One argument, however, which 
deserves more than a passing notice, is that it has ever been and 
is always a doughty champion of minority rights in those parts of 
the overseas Possessions and Dominions which have been so dis- 
tinctly marked by strong religious, linguistic and racial differences. 
Attention may be drawn to a very interesting and 

gee gee ee Illuminating | article on the subject by 
Privy Council affecting FEF. R. Scott in Queen’s Quarterly (Autumn, 
ee ae ees 1931).* Mr. Scott cites a series of cases, 10 
which the Privy Council and the Canadian Supreme Court have 
pronounced judgments contemporaneously upon Canadian law 
for sixty-five years, in order to ascertain which of the 
two judicial bodies has shown greater regard for the rights 
of minorities. The analysis is by no means an attempt 
to read motive into the decisions of a particular judge 
or a court but is only a statement of the fact. The 
first case of importance arose out of the Common School Act of 
1871 which created non-sectarian schools in New Brunswick. 
The Catholics opposed the Act on the ground that they were de- 
prived of a customary right which had been accorded to them in res- 
pect of Parish schools, which, though avowedly of an undenomina- 
tional type, had been allowed to assume a Catholic character im 
those districts where the Catholics were in the majority. The 
Provincial Supreme Court upheld the measuref and the principle 
therein laid down was approved by the Privy Council in another 
case.t The Council observed that section 9d of the British North 
America Act, under which both the cases arose, protected legal 


* R. M. Dawson: Constitutional Issues in Canada, 1900-51, pp. ‘7-53. 
+ Bx parte Renaud, 2, 446 Cartwright. 
I Maher o, ‘Town of Portland, 9, Cartwright 456 note. 
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rights only and not de facto privileges such as the Catholics claim- 
‘ed to have enjoyed in the province. It is no use speculating what 
view the Dominion Supreme Court would have taken because that 
Court was not then in existence. What is important to 
note is that the Judicial Committee could not persuade themselves 
to agree with the minority and vindicate their so-called rights. 
Then comes that long-drawn dispute caused by the well-known 
Manitoba School Act of 1890. That measure sought to deprive 
Catholies of their right to have their children taught according to 
the rules of their church and imposed on them an obligation to 
extend their support and patronage to schools to which they could 
not conscientiously -send their children or wards. By a unani- 
mous decision the Canadian Supreme Court challenged the constt- 
tutionality of the Act and declared it to be null and void, and it 
may be noted that the majority of the judges were by faith Protest- 
ants. On appeal in 1892 the Privy Council set aside 
the Supreme Court’s decision and declared the Act to be intra 
vires of the local legislature. The matter was finally settled by 
the Laurier compromise when the Privy Council in 1894 de- 
cided in favour of the contention that an appeal lay to the Domi- 
nion Government from the minority in view of the other provisions 
of sec. 93 of the British North America Act. 

The third case of importance under this law _ arose 
out of the Ontario Regulation 17, which restricted the 
language of the French minority im _ certain Ontario schools. 
The regulation was most vehemently attacked by the French 
as being a denial of the protection guaranteed under the 
Act. The issue did not come up before the Federal Supreme 
‘Court. It was taken direct to the Privy Council from the 
Ontario Court. ‘The Privy Council upheld the regulation and 
pointed out in the course of their judgment that ‘* the use of the 
French language in matters of education was not a natural right 
vested in the French-speaking population and protected by the 
Act of 1867,’'* the only rights so protected being, according to 
them, religious and not linguistic, a view which had mutatis 
mutandis been emphasised in pre-War international  settle- 


* Ottawa Beparate School Trustees v. Mackell, 1917, A.C. 62. 
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ments for the protection of minorities in Europe. In 
vet another case generally known as the Tiny Township 
case the issue was whether the Catholic minority had 
the right, which they claimed, ‘* to a greater degree of control over 
the courses of study in their separate schools, to a larger share in 
the educational grant from public funds and to exemption from 
assessments for the support of and continuation of high schools." 
The Provincial Courts opposed the claim and the appeal to the 
‘Federal Supreme Court was dismissed inasmuch as that Court divi- 
ded equally, the Protestant judges holding against three Catholic 
learned brothers. The appeal was also quashed by the Privy Coun- 
cil* so that the decisions of the Ontario Courts which were opposed 
to the minority claims were allowed to stand. In some other cases 
such as the Guiford case,{ the conviction of Louis Reil in 
1855,¢ and the Despatie-Tremblay case,§ ete., it has been found 
that the appeal to the foot of the throne constitutes no additional 
safeguard for the protection of minorities in the Dominion of 
Canada. 
It cannot, therefore, be said that to go from the Supreme Court 
to the Privy Council is to appeal from Philip 
ae ee is net drunk to Philip sober. Nor is there any 
reason to think that the Council is, by the 
very nature of its composition and personnel, likely to be more 
considerate and sympathetic towards the claims of the minorities 
than the Federal Supreme Court. The law provides that the 
Supreme Court of Canada must have at least two lawyers from 
the Quebec bar as representing and speaking for the minority, and 
that Court is, therefore, expected in ordinary circumstances to be. 
more responsive to minority opinion in its decisions than the Tudi- 
cial Committee of the Privy Council. It is also reasonable to pre 
sume that the Federal Court's closeness to the scene of controver- 
ev and the fact that its judgments are likely to be vigilantly and 
scrutinisingly watched on the spot by the people concerned 
ig compel a more cautious attitude and a more thorough delibera- 


+ 1928, A. C. 363. 

+ L.R. 1874, Vol. VI, p. 187. 
t L.R. 10 A. C. 675. 

£ 1927, 1 A. C. 702. 
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tion ’’ than may be expected of the Imperial Court in London, 


| _ There is further no ground for supposing that the religious or 


al conflicts are confined only to Canada or that the Privy 


~~ + 


‘Council is more impersonal than the Federal Supreme Court so 


that it is wrong to think that toleration is an English und not a 
Canadian virtue. Facts as well as arguments are decisively 
against the retention of the Privy Council appeal as an effective 
and adequate instrument of minorities protection® and there is a 
considerable body of opinion which is opposed to the Privy Council’ 
appeal.t ‘‘ It is gradually dawning on us,” remarks Professor 
Kennedy, a great Canadian authority on constitutional law, ** that 
such claims (that the appeal is necessary to protect religious, 
racial and minority rights) are unworthy of our stature and of 
our judicial honour.’’ 


The fact, however, cannot be ignored, in the growth and deve- 

. lopment of Canadian constitutional law, that 

States Te daation, _—sthe:«~Privy Council has not only safeguarded 
but extended the rights of the provinces 

vis-a-vis the Federal Government. As Mr. F. R. Scott says, 
‘“ the Privy Council has carried its protection of provincial claims 
eq far that to-day we have in Canada a distribution of legislative 
powers quite unlike that which was agreed upon at confedera- 
tion.’ 'T The same view has been taken by Professor 
Kennedy and expressed practically in identical words, The 
scales were heavily weighted against the provinces when 
the Dominion was constituted by the Quebec resolutions; 
but at the present moment as a result of sixty-five years of 
Jegal and _ political development the provinces enjoy powers 
almost greater than those of the American States. In either case 
the most cherished aims of the founders have been nullified.§ It 


* Seo. 208 of the India Act of 1935 provides for appeal to the Privy Council from 
Tndiac Courts. It is also provided for in secs. 119-12 of the Indian Civil Procedure Code 
which of course is amenable to change by Indian legislation, The appeal is protected by 
implication by sec, 108 and definitely and specifically by see. 110 (6) (111) of the 
1935 Act. 

4 Consultation and Co-operation in the British Commonwealth compiled by Gerald 
it. H. Palmer, p. 117; W. P. M. Kennedy: Essays in Constitutional Law, pp. 155-54, 

t Queen's Quarterly, Autumn, 1990. | 

j W. P. M, Kennedy: Esssys in Constitutional Lew, p. 84, 
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has often been suggested that the protection of provincial rights 
in Canada constitutes safeguards for the minority and that in that 
view of the case the minority concerned cannot and should not 
agree to the dropping of the appeal. This opinion is shared 
amongst many others by the Council itself, but it is based on 
rather slender foundations. Had the minority been confined to 
French Quebee alone, minority rights and provincial claims would 
have been identical. As it is, the minority population is scattered 
throughout the Dominion, although it constitutes a majority in 
Quebec. Obviously, it is to the interest of the French-speaking 
minorities in Ontario, Manitoba and the Maritime Provinces to 
encourage centripetal forces and to have more power vested at 
Ottawa where under the Constitution the minority is able to exer- 
cise considerable influence in legislative and administrative acts 
or measures. The Canadian example has its lessons for those 
~Mahomedan politicians in India, who in their demand for the 
vesting of residuary powers in the provinces under the Federal 
Government, have been inspired by an anxiety to safe- 
guard their so-called rights. They are very much mistaken. 
It is better for the Mahomedan minority in their own interests to 
extend the power and influence of the Federal authority where they 
will have powerful representation than to strengthen the pre- 
vinces where in the majority of cases they will, for all practical 
purposes, be a negligible minority unless some of them 
are dreaming of secession from the federation, a dream which both 
in the near and distant future is as fantastic as it is absurd and 
foolish. 
The question that arises now is, have the safeguards dis- 
’ cussed at length in the preceding pages pro- 
ee reaicns and tectedthe elementary rights of the natives 
neal in the Dominions and of the Indians who 
have settled there? The answer to this question will be attempt- 
ed in the next two chapters. One point should, however, — be 
remembered and it is that the natives in certain places (for 
example, in South Africa), literally speaking, are not a minority 
because they are larger in number than the European settlers 
who are in control of affairs. But although the former 
are not numerically a minority, they are practically treated 
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CHAPTER X 
TREATMENT OF NaTIvE Races IN THE DOMINIONS 


In the following pages we propose to discuss the position of 
the natives in the Dominions. Before the 
The Imperial Govermmene grant of responsible government in 1867 
natives in Canada to the Canada had no definite control over American 
Indian affairs, the subject being reserved to 
the Parliament at Westminster. Imperial control was _ subse- 
quently transferred to the Government of the United Pro- 
vince, and in 1860 His Majesty's Government ag a result 
ceased to make any fresh payments* or to. enter into 
any new agreement for the benefit and protection of the 
natives. Sections 91 & 92 of the British North America Act 
make provisions for the distribution of powers between the Federal 
Government and the provinces and Sec. 91 enumerates 29 subjects 
in all, which come within the purview of legislative competence 
of the Dominion Parliament. One of those subjects, that 1s to 
say, item No. 24 concerns Indians and lands reserved for Indians. 
When again by the Dominion Acts the boundaries of Quebec, 
Ontario and Manitoba were extended in 1912, it was made defi- 
nitely clear that the care of Indians and their lands should be un- 
der the charge of the Dominion. Similarly, in accordance with 
the terms of union with British Columbia, the Dominion Govern- 
ment assumed charge of Indians and the trusteeship and 
management of the lands reserved for their benefit. This arrange- 
ment gave rise to some trouble as to the Federal authority vis-a-vis 
the rights of the provinces, and the matter was amicably 
settled in the case of Ontario by the Indian Reserve Lands Act 
of 1924.T 


* Before the grant of responsible government to Canada and up to the year 186) 
the Imperial Government’ made payments and concluded agreementa for the benefit and 

ion of the natives. 

{ Keith: Responsible Government in the Dominions, Vol, If, p. 785. 
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___ Some of the Indian tribes in Canada, particularly the Six 

pie as. Nation Indians, had persistently put forward 
the claim that they were the allies of Great 
‘ Britain and in no way: the subjects of His 
Britannic Majesty.* The claim was placed with considerable force 
and passion before the League of Nations and the representative 
of Persia gave it his unstinted and unqualified support. It was 
finally settled that the agreements made by the Crown either 
through the Canadian Government or through His Majesty's 
Government in England were not treaties in International Law 
but matters of domestic concern to Canada and that Indians had no 
locus standi except as subjects of the Crown.t In 1925 the as- 
surance was held out to those tribes that the Canadian Government 
would promote the cause of their education and pay due attention 
to their legitimate grievances. Already during 1917-1920 those 
tribesmen who had fought on behalf of Great Britain during the 
War had been given the right to vote. 


It has been the consistent policy, as Professor Keith points 
Provisions in regard to OUt,¢ in Canada to assure the Indians securi- 
gard to ) 

education and reserved ty in their reserved lands, to guarantee educa- 
tion for their children and to assist them to 

rise in the scale of civilisation and become full citizens of the Domi- 
nion. In 1920 a definite move was taken by the Dominion Govern- 
ment for the improvement of the education of the natives and for 
extension of their franchise. Every Indian child between seven 
and fifteen years old was required to attend school and the Gover- 
nor-General in Council was empowered to establish for the benefit 
of Indians day, industrial and boarding schools. Besides, a scheme 
was drawn up for compulsory enfranchisement. This scheme 
was opposed by the Six Nation Indians on the ground amonyst 
others that under it an enfranchised Indian acquired title to a 





Nation Indians, 


* This sentiment found expression in the opposition to the inclusion of Indians 
in the compulsory service scheme of the 1917 Canadian legislation, although a high per- 
centage of yolantary Indian enlistments in the Canadian forces indicated a Warm rea- 
ponse to the call of the War. 
enn- 4 Canadian Annual Neview, 125, p. 200. Cf, the position of the India 
cic-a-vriz the British Government. i tecigag 

> Keith : Responsible Government in the Dominions, Vol. IT, p. 786 : 
million acres of lands have been ect aside for about 120,000 Indians. . apne: Exe 
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proportion of the Treaty money paid to the band and a part of 
the tribe land which he might then sell to a European—a process 
which threatened the total extinction of the tribal lands. The 
scheme was amended in 1922 substituting free choice for 
compulsion.* | 
The problem of the natives in South Africa is politically one 
of far-reaching importance. According to 
Poe ee th Alin, the census of 1921, the European population 
path seat “Uae numbered 1,519,488 as against 5,409,992 
of the non-European stock. The latest 
figures show that the natives constitute 67 p.c. of the total popula- 
tion in the town, exclusive of mixed and other coloured popula- 
tion, a fact which invests the problem with an importance im no 
way comparable to like problems in the other Dominions. It 
ought to be clear at the very outset that the treatment accorded 
to the native residents in the Union is not identical in all its 
constituent parts. The position in the Cape differs fundamentally 
from the rest of South Africa.t As early as 1852-53 when 
representative government was conceded, the principle was laid 
down that no discrimination should be cbserved under the consti- 
tution of the Cape as between natives and coloured races on the 
one hand and the white people on the other. Under the Act of 
1892t the ability to write one’s name gave one the right to 
admission to the electoral roll. That provision was objected to 
by the European races, and they succeeded not of course in pre- 
judicially affecting the franchise as defined and protected under 
the law but in excluding the natives in 1909 from eligibility for 
entry into the Parliament. The natives, therefore, possess the 
right to vote but cannot enjoy legislative honours. In the Cape 
a large number of natives, who are qualified in respect of property 


* In 1933, however, without prejudice to the Treaty right« compulsory enfranchise- 
ment was approved on the report as to fitness by a judge, an officer of the Department 
‘concerned and a member of the band. An enfranchised Indian with his wife amd children 
enjoys in law the status of any other Britieh subject in Canada. By marnage with a non- 
Indian an Indian woman earns exemption from disability. 

4+ Wilmot: South Africa, TT, 175 ff., 106 @.. ITI, 22 #.: Cape Parliamentary Papers, 
19)9, A, 2 and G, 19: 1910, G, 26. 

z Act No. v of 15th, In 1035 in the Cape the number of non-European voters wis 
85,781 while that in Natal was only 3:0. 
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or salary or education, are registered in the electoral roll. In 
Natal they may enjoy the franchise only under the authority of 
the Governor-General. In the Transvaal, Orange Free State and 
South West Africa they have no franchise. The same laws apply 
in the case of provincial legislatures, but in the Cape the natives, 
if qualified to vote, may offer themselves for election to the 
provincial Council. Note should be taken of the right accorded 
to them in the province as distinguished from the Union Parlia- 
ment.* It is thus clear that there is no adequate and effective 
representation of native opinion in the Government of the country. 
Even the Native Affairs Commission which is useful in many 
respects does not seem to supply the need of a permanent body of 
native representatives in the administration. 
In the Cape again except in the Transkeian area the natives 
a ths Gane Dace to dove: enjoy complete freedom of movement without 
lution of power for the humiliating and irritating restrictions of 
benefit of the natives. = J egeae ; ee 
pass laws. Facilities are provided for their 
education, and they cannot be prevented from acquiring skill as 
workers. In addition, the Government have now come to recog- 
nise their right to higher education, and the principle involved was 
given effect in 1923 by an Act of that year by which the South 
African native College established in 1914 was recognised as a 
centre of higher education. It is entitled to Government grants in 
aid. We find the Cape also anticipating the League of Nations 
procedure for the protection of the minorities in some of the 
newly created States in Europe by means of devolution of powers 
as in the Ruthene Territory and the Aaland Islands. The Glen 
Grey Act of 1894, for instance, gave the natives a Council whose 
function it was to levy rates and to spend the proceeds 
on the improvement of roads, irrigation works, development of 
agriculture, promotion of public health and rearing of cattle. 
Similar provisions were made in the following year for the Trans- 
keian area. The Councils created were supposed to be autono- 
mous bodies, but the Governor-General exercises wide powers in 


* Regarding the franchise laws in the provinces read the Electoral Act 
of 1918 as amended in 1926, 1928, 1990 and 1031. It may be stated here that 
the conditions in respect of the natives which were prevalent at the time of the Union 
have not been materially altered by subsequent legislative measures up to 1931, 
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regard to their composition and the discharge by them of their 
responsibilities. 
So far as the other colonies are concerned, the native right to 
vote at elections was never admitted. It was 
se ne Atricen colonies part of the condition of surrender on the part 
except in the Cape never of the Boers that no step seeking to extend 
the franchise to the natives would be taken 
in the Transvaal and the Orange River Colony before the inaugura- 
tion of representative government. In Natal the native right to 
vote was reduced practically to a mockery inasmuch ason_ the 
electoral register there were only four hundred and ffty native 
voters as against 34,000 belonging to the European stock. The 
Transvaal and the Orange Free constitutions perpetuated the 
principle of racial inferiority by refusing the natives the equality 
of status in State and Chureh, and Act No. 23 of 1911 is an ins- 
tance in point. 
A series of pass laws imposed restrictions on movements and 
freedom of choice of work on the part of the 
pther humiliating natives. The efforts of the South African 
Native Affairs Commission, 1905-05, the 
Select Committee on Native Affairs appointed by the Assembly in 
1914, the Departmental Committee appointed in 1919, and the 
Native Affairs Commission, 1920, directed towards the removal of 
those restrictions, proved abortive. The opposition led by the 
European settlers was so strong and persistent that the Native 
Registration and Protection Bill of 1923—a measure limited in 
its scope and inadequate for the purposes of protection—had to he 
ultimately withdrawn to allay European fear. In 1865, however, 
when the Imperial Government still retained control over the 
colonies certain steps were taken in Natal to exempt the natives 
in the higher scale of civilisation from disabilities and humiliations 
imposed generally on their race. The policy later on followed by 
Tord Milner was narrower in outlook. By a proclamation in 1901 
in the Transvaal, and by an ordinance of LYOS, in the Orange 
Rive: Colony, only well-educated adult natives engaged in cer- 
tain specified occupations were exempted from restrictions con- 
tained in the pass laws.* 
* Of. Parl. Papers, ed, 714, 904, 
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Bot as a peneral rule pass laws operate in all parts 
ie of the Union barring the Cape (excluding 
thir cect. + Transkei). Under the pass system every 
native must possess a document of identifica- 
tion issued under the authority of the Native Affairs Department. 
It contains description of a particular native’s tribe, father and 
place of birth. Failure to produce a pass or exemption certificate, 
when required to do so by a police officer, constitutes a criminal 
offence. In almost all the urban areas a curfew system has been 
introduced, and natives are not permitted under it to haunt a pub- 
lic place after nine o'clock at night as it is alleged that their free 
movement at that time encourages theft and other crimes. The 
pass laws and the curfew proclamations* are naturally vehemently 
attacked by the natives, but there is no reason to think that the 
authorities responsible for them are prepared or willing to relax 
them at present or in the immediate future. In the Transvaal 
well-educated adult natives were also exempted from taxation 
which the rest of their fellows had to pay. Of course these 
measures were adopted in the time of Lord Milner whose native 
policy generally was characterised by bias and prejudice against 
the natives and lack of generous statesmanship. Professor Keith 
is Of opinion that for these small concessions credit should go to 
the late Mr. Joseph Chamberlain who, we are told, believed not 
only in Imperial unity but also in the just and fair treatment of 
the natives.— Formerly, provision for grants for native education 
had been niggardly, but in 1922 the provinces were compelled to 
allocate a definite sum for the promotion of native educationt and 
the Union undertook also to make adequate grants. 


Since the inauguration of the Union attempts have been made 
Disctiestinaboey se without adequate success to secure 4 uniform 
against the natives after policy towards the natives throughout the 
creation of the Union. , . 

country in regard to matters relating to the 
settlement of lands and conditions of labour, There are four mem- 


- 
* Under the Notives Urban Areas Act, 1923, particular areas or districts may 
be proclaimed * curfew "’ areas, 
+ Keith +: Responsible Government in the Dominions, Vol, II, p. 800, 
t Act No, 6 of 1922. 
*- 
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bers in the Senate who are nominated by the Governor-General in 
Council on account of their supposed acquaintance with the wishes 
of the native population, but it is well known that they have up till 
now exercised little or no influence on legislation. ‘They hold 
office on the same terms as the elected Senators. But they ueed 
not satisfy the property test, and they can be removed on advent 
tv office of a new Government. This device was adopted to 
enable General Hertzog not to accept as Senators persons holding 
cnlightened views on native policy. One of the most humiliating 
laws passed was the Defence Act of 1912* by which 
the natives were debarred from taking part in the war. In 1912 
the land question was taken up and an Act was passed in that 
year which was based on the principle of segregation of natives. 
Tt laid down that in areas reserved for non-native population un- 
der the Act no native could acquire lands or an interest therein. 
The rule also applied to people other than natives so far as the 
native areas were concerned.t In the Orange Free State 
no native could acquire by purchase or transfer any land at 
all. In the Transvaal and Natal the position was a Jittle better 
while the Appellate Division decided that the restrictive provi- 
sions of the Act of 1913 did not apply to the Cape thereby leaving 
the natives there as free as before to acquire land. The Mines and 
Works Act of 1911 reserved thirty-two occupations in the 
Transvaal and the Orange Free State for 7,000 Europeans to 
which the natives had no access, and an agreement between em- 
ployers and workers made in 1918 added nineteen other oceupa- 
tions as the preserve for European settlers. 
In 1920 a Native Affairs Act was passed which created 2 
Commission to meet occasionally and act 
The Native Affairs Act nder the Minister for Native Affairs with 
to sooner (be interests regard to matters relating to the veneral ad- 
are pene ministration or legislation of the native 
population. The law contains a provision that m the event of the 
views of the Commission being rejected by the Minister the points 
at‘issue could be placed before the Governor-General in Council 


* Sec. 7. 
t Act No 27 of 1915. 
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and, in the last resort, brought to the notice of the Parliament.” 
The Commissioners could also sit on the legislature for the purpose 
of creating local councils for native areas to look after the cons- 
truction of roads, drains, water-supply, irrigation, agricultural 
improvements, maintenance of hospital and educational facilities 
With power to raise rates and local cesses, such councils having 
official chairmen. Lastly, authority was given for convening 
formal meetings of native chiefs and members of local councils to 
discuss and consider questions of importance affecting the welfare 
of the native population. A Conference was accordingly held in 
1922, which the Native Affairs Commission attended, to discuss 
the Native Areas Bill. Another was held a year later to consider 
the Native Marriage Bill and the Native Registration and Protec- 
tion Bill and a third Conference culminated in the enactment in 
1925 of a legislative measure on native taxation. 

The Natives (Urban Areas) Act of 1923,¢t which is the result 
of the labours of the Commission is an attempt to deal with the 
question of giving the natives proper protection and security in 
urban areas. It required urban local authorities to set apart 
lands for their accommodation. It also enunciated certain 
principles regarding the administration of their affairs such 
as the establishment of a native revenue account and _ of 
native advisory boards. The Governor-General is empowered un- 
der the Act to confer, or exercise by proclamation, certain powers 
of control under which the native population may be ‘jimited in 
accordance with the legitimate needs and requirements of the 
community. They are required to live in lccations in certain 
urbau areas such as Cape Town, Port Elizabeth, Bloemfontein 
and in the mining and industrial areas in the Transvaal, Durban 
and Pietermaritzburgh. } 

In 1925 the Government of General Hertzog introduced a 
A Gibihinn sigeigating the 9 OCSSUTE secking to shut out natives and 
cot edie mare egy oe Asiaties from skilled employments, although 

many of the so-called skilled European 


* Cf. the Schedule to the Bouth Africa Act. 
f It was amended by Act 25 of 1930. 
t Natives (Urban Areas) Act, 1923, as amended by No. 26 of 1090, 
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miners learnt the technique from their native subordinates.* 
General Smuts who was then the leader of the Opposition vehe- 
mently attacked the Bill. It was passed on third reading in the 
lower House, but was rejected by the Senate. General Hertzog 
then formulated a new policy proposing segregation of natives and — 
abolition of the native vote in the Cape in exchange for which the 
natives in each province obtained the right of electing two Euro- 
peans (in the case of Natal one) to represent their interests in the 
Parliament. The scheme was opposed by Mr. Tielman Roos in 
the Transvaal. 
General Hertzog, however, succeeded in carrying through the 
The Glows Bax joint session of the Union Parliament the 
Wicketes sha: spirit of : the Colour Bar Bill as the result of an agreement 
with the Opposition. Under the Colour 
Bar Act the natives were denied the right to obtain employments 
in a large number of industries. A limited acreage of land was 
placed at their disposal thereby preventing them from prospering 
in agriculture also. This policy was adopted on the plea of the 
preservation of the European race in the Union, but it was not at 
all warranted by moral considerations. In view of the Cnion 
enjoying responsible government Westminster did out dare inter- 
vene and nullify the Act. Nor did the proposal of General Hert- 
zog made in 1929 seeking to abolish the Cape vote, which failed to 
secure a majority, evoke any protest from the Imperial Parla- 
ment.t It should be remembered in this connection that 
under the South Africa Act of 1909, the Cape vote was 
safeguarded by the provision that it could not be abo- 
lished except by an Act passed at a joint session of the 
two Houses of the Union legislature and by the votes of 
not less than two-thirds of the members of both Houses.{ The 
safeguard was further reinforced by a definite promise that a clause 


* This came as 4 aresult of the Court’s decision in Attorney-General ce. G. H. 
Smith in which it was laid down that the legal colour bar by regulation was ultra circs 
a Cc. &L., VI, 2165 f.). | | ¥ z 

+ Keith : The Sovereignty of the British Dominions, p. 72. The general tendency in 
all the self-governing Dominions is towards non-interference by the Tinperial Government 
with the Dominion laws or administrative measures even affecting the native races tt 
is inevituble, especially in view of the ever-increasing sovercignty of the Dominions. 

t Lord Crewe's speech in the Lords, July 27, 1900. 

* 
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nstructions to the Governor- 
General requiring him to reserve any Bill proposing to abolish the 
Cape vote, for the pleasure of the Crown. General Hertzog's 
hi Bill thus constituted a direct and flagrant violation of the law that 
the Cape vote could not be taken away except through the consent 
of the Crown: But the fact cannot be ignored that long usage 
and the Statute of Westminster, 1931, have rendered the protection 

in the shape of reservation into one of doubtful value.* 
The Joint Committee of the Union Parliament recommended 
Datiain Vinatsletive wine certain measures in April, 1935, apparently 
sures concerning the with a view to improving the position of the 
ee natives in the Cape. Under the Native 
‘Representation Bill the vote of the natives already registered will 
remain, but no more natives will be enrolled as voters. Those 
who are on the electoral roll will have the right to elect 
_ four European Senators in addition to the Senators at present 
nominated by the Government to represent native interests 
on account of their special knowledge of native affairs. ‘The 
natives will have a Representative Council, partly elective 
and advisory in character, to which all Bills and provincial 
ordinances affecting them, will be referred for opinion. In the 
Cape again they will have two representatives in the Provincial 
Council to be elected in the same manner as the four Senators. 
The second Bill proposes to create Trustees to acquire 15,000,000 
acres of land for the settlement of the natives. The Trust, how- 
ever, 1s not intended to interfere with the existing demarcation be- 
tween European and native agricultural areas. It appears that 
the Governor-General as the Crown's representative will have 
a large measure of control over the projected Trust. The 
measures, it is clear, constitute in no sense a _ reversal of the 
policy of segregation. They indicate, on the contrary, a triumph 
of that policy. We have our doubts if the natives and the Union 














"A propos of the South Africa Amendment Act, 1034, declaring that no province 
shall be abolished, or ite powers curtailed, or its boundaries altered, except upow sow 
petition of the Provincial Council concerned, the Government made it clear that inasmuch 
as the constitution was, after the Status Act, left without any safeguards, the pro- 
tertios contemplated in the 1054 Act could not bind the Union legislature. Of. the 
speech of Mr. O. Pirow, K. C., Minister in charge of the Bill, é 
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will stand to gain by a scheme of separate racial representation 
in the legislature. But everything will depend on how the natives 
accept and work it. ‘The representation proposed to be given them 
does not seem to be adequate. Nor is there any anxiety on the 
part of the sponsors of the measures to alter or even relax the so- 
called ‘‘ white standard of living and civilisation,’’ which has, 
not always without reason, caused a good deal of resentment and 
bitterness. 


It is not these measures alone which are responsible 
Hastvichions tmsposed’ on. 208 native unrest in the Union. The 
a ee exclusion of natives from the 1928 Old Age 
Pensions Act has been a factor of no mean significance in the 
steady deterioration of inter-racial relations. Further stimulus 
was afforded by the ‘* native menace "' slogan on which the 192!) 
elections were fought. All non-European women were denied 
the franchise accorded to women under the Women’s Franchise 
Act of 1930, thereby accelerating the progress of reaction. [It 
reduced the native voting strength to less than 2 per cent of the 
Union electorate. Mention may also be made of the humiliating 
terms of the Native Service Contract Act of 1932, the exclusion of 
nutives from the legislative provisions for settlement of industrial 
disputes, the prohibition of native employment on the Railways 
and the discriminating tariff compelling preference for white labour 
in the manufacturing industries. It is significant that such a 
eonservative thinker as Professor Keith, who has learnt to measure 
his phraseology with the precision of a trained lawyer, has felt 
constrained to remark that ‘‘ the result has been loss of earning 
power for the natives, the growth of anti-white prejudice, and 
the embitterment of race relations."’* The restrictions imposed 
on the natives may therefore he summed up under the following 
heads, viz., (1) exclusion from electoral privileges, (IT) exclusion 
from liquor privileges under the Liquor Act of 1928 save in res- 
pect of certain exempted non-EMuropeans, (111) exclusion from cer- 
tain areas in the Union, (TV) disabilities, as regards freedom o! 
movement as specified in the Pass Laws and in the Natives 


* Keith: The Governments of the British Empire, p. 20 
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(Urban Areas) Act, and (V) disabilities contemplated in the Service 
Contract Act. 

Tn fairness it must be admitted that native law has received 
some measure of recognition in the judicial system in South Africa. 
It is customary law similar to Roman-Dutch law or English com- 
mon law, and is unwritten. Being unwritten, there are some dis- 
crepancies in the native laws. But generally, as Kennedy and 
Schlosberg suggest, certain maxims are followed in their applica- 
tion. Native laws, for instance, apply only in disputes between 
a native and a native and not where a European is a litigant, 
This is subject to the general principle that the courts will not re- 
cognise laws which are repugnant to “‘ public order, public policy, 
morality, chastity, equity or natural justice.’ Those customs, for 
instance, are void and of no effect which are inconsistent with 
‘‘ the very essence of the conjugal union, é.g., incestuous mar-~- 
ringes."" Wherever any native law treats a woman as a chattel 
that law is superseded by the English legal doctrine that there 1s 
no right of property in the person of a subject of the Crown. No 
claim is sustainable in the courts which involves a litigant in 
slavery. Native laws and customs must be proved as facts, and 
where they do not offer a remedy, the ordinary law will apply. An 
attempt has been made to set in order the native administrative and 
legal system under the provisions of the Native Administration Act, 
1927. The Act has accorded recognition to native law throughout 
the Union subject to the maxims as laid down by the courts and 
indicated above, and made provision for special native civil courts. 
The measure seems to have widened the gulf between the contest- 
ants rather than bridged it in so far as it ‘' has tended to strengthen 
tribalism.’’* 

Professor Keith thinks that the question as to how the natives 
are treated in South Africa is of peculiar importance to the Wnion 
inasmuch as the Imperial Government must take it into  consi- 
deration in deciding whether or not the control of Bechuanaland, 
Swaziland and Basutoland should be handed over to the South 
African Parliament. The Imperial Government are under a 


* Keith: The Governments of the British Empire, p, 292; Kennedy and Schlosberg : 
Tho Law and Custom of the South African Constitution, pp. 405-06. 
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legal and moral obligation to protect the rights and interests of the 
natives resident in those territories.* The question before the 
Parliament at Westminster is whether the policy of the Union, in 
so far as it affects the native population under its direct supervision 
and control, is dictated merely by regard for European interests 
and by callous indifference to the rights of the native residents. If 
the policy is influenced by such narrow and selfish considerations, 
the Imperial Government would be committing a breach of faith 
by extending the jurisdiction of the Union over those lande. 
The natives have agreed to live under the authority of the Imperial 
Parliament on the definite understanding that their interests would 
be adequately protected and that no transfer of jurisdiction should 
take place unless the natives were satisfied that it would involve 
no curtailment of their rights and privileges. The British 
Government seem to have taken care to allay the anxiety of the 
natives by an elaborate schedule attached to the South Africa Act. 
The Act itself lays down principles seeking to secure just and fair 
government for those people as was made clear in the speech deh- 
vered by Lord Crewe on the South Africa Bill in the Tiouse of 
Lords, 1909. ‘The schedule to the Act in question provides for a 
permanent commission of three members to 
aw ier pagel i "Galan advise the Prime Minister in regard to the 
Seti maar dahor gag Ss? native problem with the right. of appeal to 
natives already placed un- the Governor-General in Council. The Com- 
der their charge. Yn . - : : 
mission is entitled to demand publication of 
the relevant papers with the approval of the same authority. ‘There 
are also provisions in the schedule which were intended to serve as 
a check upon the excesses of the Union Parliament. Any law 
passed by it is liable to disallowance by the Crown. The lands of 
the natives in Basutoland and the reserves in Bechuanaland are 
treated in law as inalienable. Any Bill passed by the South African 
Parliament altering the schedule, does not become law unless the 
Crown has given its assent to it. a kind of safeguard which, as fins 
heen indicated above, has become illusory for all practical purposes, 
particularly after the passing of the Statute of Westminster. 


* cf. the echedule to the South Africa Act. 
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The issue involved in the question of transfer to the Union 
ie ube of Basutoland, Bechuanaland and Swayzi- 
— rm Jand* has become exceedingly delicate after 

the enactment by the Union Parliament of 
the Royal Executive Functions and Seals Act (No. 70 of 1984). 
Section 7 of that Act transfers the authority of the King in Council 
under the South Africa Act of 1909 to the Governor-General in 
Council. What then prevents the Union Governor-General in Coun- 
cil from adopting legislation with regard to the native territories 
destroying the protection of the schedule except resort to a deliber- 
ately hostile action by the British Government? Will the latter 
dare take it? The real safeguard seems to lie in the refusal on the 
part of the natives themselves to submit to the Union sovereignty 
and not in the present circumstances in Imperial intervention. 
In the course of a speech in the House of Commons on July 16, 
1936, Mr. Malcolm Macdonald, Seeretary of State for the 
Dominions, referred to the terms of the Aide Memoire of 
1935, and stated that there was no agreement oF under- 
standing between the Governments (the Umion Government 
and the Imperial Government) on the transfer of the terri- 
tories. The transfer is contemplated, but there is no cer- 
tainty about the date. The matter is allowed to rest on 
the co-operation between the natives and the Union Govern- 
ment and on the confidence that the latter can command by a 
large-hearted and generous policy. t 
The position of the natives in Australia seems to be somewhat 
wait chai’ ce the better than in South Africa. It appears that 
natives in Australia is in the Commonwealth the full-blooded abori- 
somewhat batter. “ya , ; 
ginals are dwindling away as a result of 
contact with the European races. The native population was put 


* Theas territories are now under the control of # High Commissioner who octs 
ales av High Commissioner for the United Kingdom in the Union. Something like « 
parallel is to be found in the provision in the 1935 India Act (Sec, 3) for the appointment 
of His Majesty's Representative as regerds relations with Indian States. ‘The Governor- 
General himself will hold that office, but two different persons for two different offices are 
not altogether raled out on strict construction of the section. 

+ The Native Trust ond Lond Bill of Mr. Grobler, the South African Minister 
for Native Affairs, contemplates the establishment of a Native Trust to be ad- 
ministered by the Governor-General. With money provided by the legislature the 
Trost will buy land for native settlement bringing the total area of native lands from 
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af 150,000 when the European settlement first began. There are 
no authentic figures to-day as regards the exact number of the 
aboriginals. It is estimated to be 63,000 including 13,000 hallf- 
castes. The vast majority of the natives reside in Western Austra- 
lia, in Queensland and in the Northern Territory. It is stated that 
considerable strides have been made in regard to the pro- 
tection of the aboriginal tribes in Victoria and New South 
Wales.* Records show that the Aborigines’ Protection Board of 
Victoria bad under its care in 1925 about 375 natives and spent | 
about £6,000 and that New South Wales gave protection to 1,554 
full-blooded aboriginals and a number of mixed blood at a cost of 
about £35,000. Similarly South Australia maintained in 1924 
thout 650 natives at mission stations and incurred on that ac- 
count an expenditure of a considerable sum of money.f At the 
time when the Northern Territory was transferred to the control 
of the Commonwealth an Actt was passed for the purpose of safe- 
guarding the natives against unfair treatment. In Queensland 
departments were established in 1897 2nd 1902 to look after the 
‘interests of the aboriginal tribes and the annual expenditure in- 
curred on their behalf comes to about £40,000. The Common- 
wealth of Australia budgeted for a yearly sum of about £10,000 for 
the care and protection of the natives. 

So far as the Australian colonies are concerned, the Imperiz] 
Msi FAcitcaliaws? elation Government have ebdicated their authority 
imy restrictions on in regard to the native problem on the grant 
oe of responsible government to the Common- 
wealth. Tt must be noted at the same time that the natives do not 
enjoy the franchise in Western Australia, Queensland and the 
Northern Territory. In the first of these places, they are handi- 
capped by additional restrictions. In 1886 a Board was estab- 
ished there to take care of the natives which was placed under the 
direct supervision of the Governor. When the demand for res- 


20,000,000 odd acres to 34,000,000, The Hertzog Government have promised to sped 
£10,000,000 for the next five years under the terms of the measure. 

* Act No. 25, 1909 (New South Wales); Nos. 1059 and 2257 of 1890 and 1910 
(Victoria). — 

* Assombly Debates, 1910, pp. 709, 721. 

Tt Act No. 1024, 


39 
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1 oe sible government was made it was supported by the then 


»vernor of the State on condition that the Governor, whoever 


he might be, must continue to retain his control over the Board, 
‘and his view was accepted and embodied in the constitution of 


1890 in the teeth of opposition from the Ministry.* The Gover- 
nor had a grant of £5,000 provided out of the consolidated fund 


for the benefit of the natives. This scheme was something like 


a dyarchy and worked creakily. In 1894 the local legislature 
carried through a measure designed to put an end to the Governor's 
control but it was reserved by the latter and never assented to by 
the Crown. Three years later, however, the system was abo- 
lished. A new Act had to be passed in 1904,ft with adequate 
provisions against ill treatment and fraud by employers. But the 
practice still prevails of handcuffing the natives when suspected of 
crime and of carrying them through long distances to prison. The 
practice, unfair and humiliating by itself, was grossly abused by 
the white settlers and racial bitterness was as a result accentuated. 
In 1911,¢ the Government did some tangible work in the matter 
of native education and care of the half-castes and made liberal pro- 
visions for land reserves in excess of the limit formerly set. It was 
followed up in 1924 by further gestures in the desirable direction. 
The natives are now encouraged at all institutions and 
stations to do the work of which they are capable. Elementary 
education is provided for their children, The total expenditure 


in the Commonwealth for them now amounts to £150,000 as 
compared with £ 56,000 im 1906. 


mission 


. in Papua the land rights of the natives, whose number is 


‘5 ag apes roughly estimated at 275,000, are protected. 
i tho native tax spent Special care is taken to see that the labour 
en native education, 

contracts are of a voluntary character. The 
magistrate must satisfy himself before the contracts are made and 
enforced that the natives have not been forced to accept terms un- 
der compulsion or duress. They must not be kept in detention or 
ill-treated and the remuneration must be fair and the wages paid 


* Parl. Papers, o. 8350. 
f Act No, 14, 
+ Act No, 42, 
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in the presence of a Government officer.* Under the Native 
Taxes Ordinance of 1918 any native fit for work may be called 
upon to pay a certain kind of tax the proceeds of which must be 
spent on the promotion of native education and furtherance of 
identical interests. The Government stand pledged not to employ 
forced labour for the benefit of the European settlers and to the 
detriment of native prosperity. The aboriginals are not, however, 
eligible for entry into the Commonwealth save on temporary per- 
mits granted for special purposes—a restriction which applies equal- _ 
ly to all the coloured races. On the other hand, the natives are 
protected from Asiatic immigration or exploitation hy the res- 
trictive immigration laws of the Federal Government. In ordi- 
nary circumstances law-making is the funetion of a local legislature 
of officials and nominees of the Government subject to supervision 
_in native interest. The Commonwealth Parliament may also 
legislate. Native instrumentalities in administration are given 
due weight, and direct dealings between Europeans and natives are 
forbidden. Sales of land, if any, are made to the Government who 
in their turn are competent in the exercise of their Judgment to 
make grants to Europeans. 

The original relations between the Maoris and the European 
ae Ce ee settlers in New Zealand had been extremely 
Maoris in New Zealand bitter.f In 1840 an agreement was con- 
sis gare cluded called the Treaty of Waitangi accord- 
ing to which the Maoris were granted possession of their lands, the 
Crown retaining the right of pre-emption.{ The Imperial 
Government reserved to themselves the ultimate control of matters 
affecting them and their interests.§ 9 The Crown bound 
itsel! by Letters Patent to observe the laws, customs and 
usages of the aboriginal tribes and to define the specific areas to 
which they would apply. But things did not shape well 
for any length of time. Although matters relating to the natives 
were placed under the direct charge of the Governor, be did not 


* J. H. P. Murray: Review of the Australian Administration in Papua = (L90?- 
1920). 

* Parl, Papers, ©. S352. 

¢ Keith: Responsible Governmen! if the Dominions, Vol. IT, p. 789. 

§ Clause 71 of the Constitution of 1862. 
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; ce sufficient care to administer and look after ‘tem properly. 

"Unrest : and war were the inevitable results and within two years, 
» viz., from 1864 to 1866, altogether 3,568 square miles of valuable 
‘Jands were appropriated. There is truth in Professor ‘Keith's 
‘accusation that the European settlers were moved as in Kenya by 
the lure of the natives’ lands.* 


In 1867 four natives elected by the Maoris themselves were 
ia (iteale’ semeeieated appointed to be members of the House of 
in the legislature and the Representatives and five years later two 
a eee Maoris were added to the Council. In 1881 
the number of Europeans in the House was 91. It was reduced 
to 70 in 1890 and to-day the figure has been raised to 76. 
The Maori voters have more than their proportionate share of re- 
presentation in the legislature. The Maoris thus seek to safeguard 
their interests by lending their support in the legislature to those 
political parties that are mindful of their needs and requirements. 
In 1899 a half-caste Maori was taken into the Executive Counei!—- 
an innovation which has done much to influence the administra- 
tion to pay due attention to the rights and interests of the native 
population. Efforts have been made since 1861 to secure the native 
population in the possession of their Jands, and with that purpose 
in view a Native Land Court was established in 1865. At present 
the function of the court is to deal with questions relating to title, 
succession, transfer and partition. An Act was passed in L900 
empowering the Native Land Court to validate the customs, usages 
and practices of the Maori tribes.t The title for the native land 
in New Zealand seems to be definite and clear, but the Crown has 
reserved to itself the power to declare by proclamution under the 
provisions of the Act of 1909 that the native title in any particular 
case has been extinguished. 
Until 1879 the subject of native education had been dealt with 
by special laws and ordinances. The beginning was made in 1847. 
It waz reinforced by the legislation of 1858 which provided for an 
annual grant of £7,000 for the encouragement of native education, 


* Keith: Responsible Government in the Dominions, Vol, II, p. 789. 
+ See Wi Parata c. Bishop of Wollington, 3 N. Z. R. (N.S.) 8 GC. 78: Nircabs 


Tamaki ©. Baker (1001 A.C, 561); Tamibani Korokai ve, Solicitor-General (82 N. Z., 
L. R, #21). s ’ . 





TREATMENT OF NATIVE RACES IN THE DOMINIONS 309 


Tn 1879 the control of native education was transferred to the 
Education Department of the New Zealand Government. 
The Cook Islands were brought in 1901 within the boundaries 

The. Cook 1 slands receive of pity ees ei then: pare peep: fe 
special freatment; Islands special form OF administra 1On c 
Sere se of 1915 and 1921. ‘The Act of 1915 created 
a Minister for the Islands and a Secretary for the Islands in 
New Zealand, while there were resident Commissioners at Raro- 
tonga and Niue, with Resident agents in other islands, if neces- 
sary,* and it also provided for the establishment of Island Councils 
at Rarotonga and Niue.ft These Councils are composed wholly 
or in part of ex-officio members being European officials or Arikis, 
native chiefs and nominated and elected members, and have 
power to make laws for the peace, order and good government of 
the Islands subject to the revisionary jurisdiction of the New 
Zealand Government. Nominated members hold office during 
the pleasure of the Governor-General or for a fixed period which 
must not exceed five years. The laws which are repugnant to tne 
Acts of the New Zealand Government may be declared invalid to 
the extent of their repugnancy. The laws must receive the assent 
of the Resident Commissioner or the Governor-General before they 
can have full force and effect. “ Any ordinance which has received 
the assent of the Resident Commissioner may be disallowed within 
a year by the Governor-General. The Act of 1921 gave the 
Council of Rarotonga an elected European in addition, to represent 
the interests of the European community there. Rarotonga has 
a High Court with a chief judge, and Niue has only a judicial 
officer. Appeal in either case lies to the Supreme Court of New 
Zealand. There is also a Native Land Court whose work is simt- 
lar to that of the Land Court of the Maoris. The general policy is 
one of conservation of native custom, but legislation is freely re- 
sorted to for the purpose of abolishing what, in the opinion of the 
New Zealand Government, are pernicious practices. } 


* Keith: Responsible Government in the Dominions, Vol. Il, p. 791. 
' For the sake of convenience Niue has been placed under the jurisdiction of 
Wostern Samoa subject to the right of intervention by the Minister for the Cook Islands. 
Cf. the maxims laid down by the courte in connection with the native custom in 


South Africa, p, 302, supra. 





CHAPTER XI ‘ 
TREATMENT OF INDIANS IN THE DOMINIONS 


The treatment accorded to Indians in some of the self-govern- 
ing Dominions forms, in the opinion of many, a rather damaging 
chapter in the history of the British Empire. It proves that the 
conception of a common Empire citizenship is practically a myth 
so for as its incidence is concerned. Indian nationals are in law as 
much the subjects of His Majesty as the European settlers in the 
Dominions* and yet His Majesty's Indian subjects resident in 
the Dominions are denied some of the elementary rights of 
citizenship. 


The first series of anti-Indian measures began in Australia 


Be in connection with the reservation of gold 
tive in anti-Indian iegis- mines. In L875 Queensland passed an ActT 
lation: Mr, Hughes de : are ; 

fends “* White Australian preventing Asiatics from working on a gold 
policy. field for three years after proclamation, and 
the law applied to Indians and the Chinese also, Indians were 
also excluded from the sugar and banana industries then exist- 
ing in the Colony. In Western Australia they were prevented 
in 1886 from holding miners’ rights on gold fie!ds, and this res- 
triction was supplemented by an imposition of a poll tax.f In 
1901 the Commonwealth of Australia placed on the statute-book 
the Immigration Restriction Act laying down a dictation test by 
which an immigrant had to write a passage of fifty words in ‘a 
Furopean language, and it effectively restricted immigration 
and excluded Indians from the territory. This scheme was ins- 
pired by what is known as the ** White Australian Policy,’’ which, 
according to the Rt. Hon'ble W. M. Hughes, is ‘‘ an integral part 
of the national life of the Australian people.’"§ Mr. Hughes 


* See Chap. XVII, infra. 

+ Act Wo. 8, 1878, 

+ Act No, 13, 1856, 

§ Hughes: The Splendid Adventure, p. 357. 
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. 
makes it clear that for the people of his racial stock the only alter- 
native to national extinction is a policy of exclusion and holds that 
the geographical, racial and economic circumstances justify it. 
He refers to the racial equality clause introduced by the Japanese 
delegates before the League of Nations, his own opposition to the 
clanse and the final decision of the League in the matter. Mr. 
Hughes is emphatic on the point that the nationals of a foreign 
country have no right to enter the territory of another State,* if 
and whenever they desire. There is no doubt that Mr. Hughes is 
correct so far as the States, which are not parts of the British 
Empire, are concerned. The latest development of Dominion 
status strengthens his view also in regard to Indians resident in 
the Dominions. But the logical conclusion of such a policy ts 
bound to prove a disruptive force in the British Commonwealth of 
Nations. 
In 1925 the Commonwealth passed an Immigration Act em- 
powering the Governor-General to exclude 


Queensland deprives Asi’ from entry into its territory, either wholly 


or subject to restrictions, of persons of 
any nationality, race or occupation if he was satisfied that 
such entry was undesirable on econcmic, industrial or other 
grounds. He might forbid entry also on the plea that the persons 
named were not otherwise suitable for admission and did not 
permit of assimilation. That measure was in the main directed 
against Italian immigration, the reason suggested being that im- 
migrants of Italian extraction were determined to maintain what 
might be called racial isolation. In that year, however, an Act 
was promulgated by the Commonwealth extending the federal 
franchise to natives of British India, being inhabitants of Austra- 
lia and resident there for at least six months. Such Indians were 
to be treated in law as ordinary citizens. Thus effect was sought 


to be given to the spirit of the resolution of the Imperial Confer- 


ences of 1921 and 1923.T In 1904 the Government of Queens- 


land set a very bad example from the point of view of Imperial 


solidarity by imposing humiliating restrictions on Asiatics as re- 


* Hughes: The Splendid Adventure, p. 359. 
+ Parliamentary Papers, Crmd., 1974 Ibid, Cund., 187 
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fe lowe up by another Act which deprived Asiatics of the fran- 


Cal hy . 


ich had hitherto been exercised by them for the Assembly. + 


The *‘ most energetic '’ of all the States in the Common- 
puis wealth in the matter of anti-Indian legisla- 





Western Australia most tion has been Western Australia. The 


Ssiindan tvs.” Factories Act, the Mining Act and the Early 
Closing Act Amendment Act passed in 1904 
in quick succession containing as they did ample provisions for dis- 
criminatory treatment against all Asiatics bear out this point, and 
these laws provoked some adverse comment from the Imperial 
Government who were attacked and abused in the Assembly. 
Again a proposal to amend the Factories Act also called forth 
violent attacks on the British Government. In 1907 an Act was, 
passed which, as in Queensland, disfranchised the Asiatics in 
connection with the Assembly elections. News was received at 
New Delhi some time ago that at a recent meeting of the local 
Legislative Assembly in Western Australia a Bill had been intro- 
duced to remove disabilities against the Indian residents ‘or 
being registered as electors for the Assembly. At the time of 
writing, however, all the Asiatics were disqualified. The 
present measure is intended to remove’ the disqualifica- 
tions to which Indians are subjected. The Factories and 
Shops Act of 1920,§ further imposed upon the Asiatics 
intolerable restrictions. They could not be employed under 
that Act except on certain conditions,|| nor could they be 
registered as owners or occupiers unless they satisfied those 


* Act. 13, 1904. 


+ Cf, also 51 Vict. No. 11, 8. 7; 56 Viet, No, 11, s. 43; 61 Vict. No. 25, «. 85. News 
wae received in Calcutta on the Slat of March, 193), that the Queensland Local Franchise 
Law had at last been amended te allow Indians resident in the State to vote at elections . 

to the State legislature. 
> Parl. Deb,, XXVIT, 98 ff, 

§ Act No. 44. bites 

' No Asiatic could be employed as a labourer unless he had been registered os such 
before November, 1903. He could not work longer hoors than a woman or before 8 a.m. 
or after 6 r.m. All furniture imported, or manufactured in the State had to be stamped 
“ Furopean labour "’ or "* Asiatic labour "' ag the case might be, 
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conditions. The term ‘‘ factory '' meant one thing for them 
and quite a different thing for other races. South Austra- 
lia also experimented with a long series of anti-Asiatie 
legislation for five years commencing from the year 1901.* In 
the Northern Territory a law was promulgated in 1910 debarring 
the Asiatics from employing the aboriginals; and the franchise was 
withbeld from the immigrants from Asia which meant that the 
restrictions did not apply to Asiatics born in that territory. 

The language test as a means of excluding Indians was adopt- 
ed in Western Australia in 1897, in New South Wales in 1898, in 
Tasmania also in the same year and in New Zealand in 1899. Ail 
these measures were based on the Natal Act of 1897, which adopted 
the language test for the purposes of discrimination and forbade 
the entry into that State of paupers, criminals, diseased persons 
and idiots. t 


New Zealand took the cue from Australia and passed an Act 
The New Zealand Immi- in 1920 known as the Immigration Restric- 
ation Act cxeiudes tion Amendment Act on the Commonwealth 
tary. model which permitted the entry into her 
territory none but natural-born European British subjects. The 
definition of British citizen adopted in the Act excluded natura- 
lised British subjects and the natives of British Possessions, 
Colonies or Protectorates. Persons other than natural-born 
British subjects could be admitted into the territory provided they 
promised in writing that they would permanently settle there. 
This measure owed its origin to the suspicion that Indians had, in 
their anxiety to evade the provisions of the law, developed the 
practice of acquiring knowledge of English in Fiji to enable them 
to satisfy the 'anguage test, and also to the fact that large unmi- 
grations had proceeded from Fiji to New Zealand, The Act was 
aimed principally at people who went to New Zealand for business, 
health and pleasure purposes and not at those who made Ney 
Zealand the land of their adoption. { 


* Act No. 763, «, 3; No. 837, es. 19, 21, 50; No. 890, a. 5. 
+ Keith; Responsible Government in the Dominions, Vol. I, p. Sl. 
3 bid, pp. 818-19. 
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The difficulties caused in British Columbia by the anti- 
Asiatic measures were very great indeed.* 
i egy ae keemggaing in Attempts to accord differential treatment to 
the Asiatics had been made since 1897 but 
not always with success. Powers of reservation and disallowance 
were very frequently exercised in the case of Bills and Acts respect- 
ively calculated to impose restrictions upon the Asiatics. From 
1897 to 1905 a large number of Acts failed to secure the necessary 
assent of the Crown. Reference may be made in this connection 
to the Labour Regulation Act (c. 28), the Tramway Incorporation 
Act (ce. 44), the Liquor Licenses Act (ec. 39), the Coal Mines 
Regulation Act (ec. 46) and the Immigration Act (ec. 11). In the 
vear 1908 another legislative effort made by British Columbia for 
the purpose of regulating immigration was disallowed, ‘' but not 
hefore the legislation had been declared illegitimate both as re- 
gards Japanese and as regards British Indians.’’ It was then 
that the Canadian Government stepped in and adopted a drastic 
measure. They passed a law with a view to restricting immigra- 
tion, which imposed the requirement of possession of $25, subse- 
quently increased to $200, on entry into the Dominion territory. 
It also provided that an Asiatic immigrant must come from his 
place of birth on a through ticket purchased in advance and by a 
continuous journey. In 1913 it was supplemented by the 
clause that no skilled or unskilled labourer could enter Canada 
via Columbia. This led to a plot culminating in the murder in 
court of an agent of the Indian and Canadian Governments. The 
requirement of the possession of $200 was subsequently waived in 
the case of a wife complying with the rule regarding continuous 
journey. 
The principle was accepted at the sessions of the Imperial 
The Pederal Franchise CODferences of 1917¢ and 1918} that no un- 
Act excludes Indians fair treatment should be accorded to Indians 
from the right to vote. P : ee - | 
lawfully resident in the Dominion, and that 
they would be permitted to bring in one legally married wife. and 


* Canada Sess., p. 1000, No. 87; Provincial Leg., 1896-98, p. 77; Ibid, 1004-06, 
pr. 130, 137 and 150. 
' Parl. Papers, ed, 8566, p. 120, 
+ Ibid, od, D170, p, 105, 
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* children certified as being issues of such monogamous 
marriage by the Governor-General. In 1919 a large num- 
ber of Sikhs were permitted to bring their wives and 
children, but a year later the Federal Franchise Act was so amend- 
ed as to exclude Indians from the Federal right to vote in British 
Columbia.* The matter was raised by Mr. Sastri in 1922 when he 
toured throughout the Dominions as the agent of the Governor- 
General of India on a mission to secure fair treatment in the Domi- 
nions for Indian nationals. Mr. Mackenzie King on behalf of 
the Canadian Government assured him that he was anxious to 
co-operate with the Government of India in evolving a policy 
honourable to both the Governments. 

The Pactt concluded between Canada and Japan in 1924 re- 
garding the employment of domestic servants 
fp aes patna Sean for families residing in the Dominion, and 
a alc ae a agricultural labourers, did not satisfy Colum- 
hia. The step was considered to be a direct 
encroachment by the Dominion upon the rights of the Colony. Be- 
sides, the terms of the agreement were, 1n its opinion, inadequate 
and disappointing. All legal doubts were, however, set at rest by 
a decision of the Privy Council which affirmed the supremacy of 
Dominion legislation over any Columbian Act. The Privy Coun- 
cil made it clear that it would declare null and void any provincial 
law aimed at expelling orientals from the place and that the 
Dominion Government had power to disallow any such Act. 
Nowhere in the self-governing Colonies did the Asiatic prob- 
lem assume such an alarming proportion as it has done in South 
Africa. In the Cape, of course, the Indian question did not take 
any serious turn, for the number of Indians resident there wis 
negligible.{ An Act,§ however, was passed in 1902 imposing 2 
dictation test in a European language on all immigrants. No 


* Cunningham e. Tomey Homma (1903), A. C, 151. 
| + According to the Pact Japan promised that the number of Japanese domestic 
7 servants and agricultural labourers would not exceed 160 a year aa against the provioust 


limit of 400. | | 
) 2 The number of Indians in the Cape according to the latest figures available is 
' 6,000 while that in Natal and the Transveal is respectively 160,000 and 20.'aW The 


Orange Free State has excluded them. 
§ Act No. 47. 
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Indian language wee recognised, although Yiddish, the spoken 


tongue of a considerable body of the Jews, was preferentially 





treated in a subsequent legislative measure.™ 

- The position in Natal was extremely unsatisfactory. It has 
ao been claimed with some show of reason that 
Indians to the electoral Natal owes its economic prosperity to Indiaa 
register. industry. The native workers were vot 
quite up to the mark; it was the Indians who had to make up 
the deficiency. They soon began to grow in number and in 
wealth. The European community obviously became jealous of 
them and placed on the statute-book a series of measures designed 
to affect those very people whose industry and labour appear to 
have built up Natal. In 1896 Indians were excluded from the 
franchiset on the ground that they had no idea of what a Parlia- 
mentary government was, a pedantic application of what might he 
called the competence test and a left-handed compliment to the 
British administration in India! A year later a measure} was 
promulgated providing that merchants who had no accounts in 
England or were not able to keep accounts there would not be 
permitted to hold trading licences. That law was intended, as the 
provisions contained therein suggest, for the Indians cnly. An 
attempt was made in 1905 to deprive them of the municipal 
franchise also, but the Imperial Government intervened and 
succeeded in stopping the hands of the Natal Government. In 
1908 three Bills were moved in order to place economic = restric- 
tions upon Indian settlers, the first to stop further grant of 
heences to Indian dealers, the second to put an end within a fixed 
period to the validity of the then existing licenses, and the 
third to prohibit further Indian immigration. The first two 
could not be put into operation as the necessary assent wag refused. 
Against the third a commission protested in 1909. An Act was, 
however, passed in 1909 which conferred upon the Indian settlers 
the right of appeal to the Supreme Court in the case of the renewal 
of trading licenses being refused to them.§ It ought to be borne 


Act No, 3), 1906, , 
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in mind that the trading licences were issued by municipal bodies 
or corporations which were dominated by the European com- 
munity. | | 
In the Transvaal matters had long been heading for a crisis. 
The scheme of | segrega- In p 1885* the Government insisted on 
ting Indian Ais cali ag taking definite legislative steps refusing 
to admit Indians to the rights «and 
privileges of citizenship, forbidding the ownership of real proper- 
ty by them, segregating them in locations for trade purposes and 
imposing upon them exorbitant fees. The British Government 
stubbornly opposed the proposals on the ground that they violated 
the provisions of the London Convention of 1884. In 1895 the 
question was referred to the High Court? and it was decided three 
years later that the-law permitted the segregation of Indians in 
locations for the purposes of trade and residence. Thus in the 
name of peace and order legislation was undertaken at the instance 
of Lord Milner to keep out Indians froin the Transvaal whose right 
to re-enter that territory was based on excellent grounds. In 1902 
he made proposals for segregation and registration which the then 
Colonial Secretary refused to accept. Then in 1904 a more com- 
prehensive and worse scheme was promoted by Sir A. Lawley. 
Segregation was there in the scheme. There was also the insist- 
ence on registration and on payment of a tax.} In 1906 the 
Asiatic Law Amendment Ordinance was promulgated again re- 
quiring the registration of all Asiatic settlers, The assent of the 
Imperial Government was deferred, but they yielded in twelve 
months’ time. Under the Letters Patent the Imperial authorities 
had power to reserve any Act meting out preferential treatment to 
Europeans as against non-Europeans, but that power was not 
exercised with the result that British prestige, as Professor Keith 
suggests, reached its nadir of humiliation in South Africa.§ In 
1907 an Act was passed which practically kept out all Asiatics, 


* Act No. 3, 

+ Parl. Papers, g. 7911 

tcf. Habib Motam r. Transvaal Government, 1904) T.5. 404. in which i 
held that the Act of 1885 regulated residence in locations and did not apply to trading 
jn locations. 

§ Keith: Responsible Government tn the Dominions, Vol. Il, p. ®. 
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who had not enjoyed the legal right to reside there before. The 
executive was invested with the power to deport from the Trans- 
vaal any Asiatic whose presence there was considered to be detri- 
mental to the interests of peace, order and good government. 
The Transvaal Gold Act* of 1908 subjected all coloured per- 
we pier 4. sone to.-A large number of disabilities. 
imposes restrictions oc They could not under that law acquire any 
sctjonach geeras right in the gold mines, nor could European 
holders of the right allow any coloured persons other than their 
domestic servants to reside in lands held under the right. Colour- 
ed peoples were not permitted to reside in proclaimed areas in the 
mining district of Witwatersrand except in specified bazars, loca- 
tions and mining compounds. ‘To carry the process further, the 
Transvaal Government denied the Mahomedan prisoners the 
right to observe their religious ceremony, and the Hindus were 
compelled to do work which meant the loss of caste. 
Again in 1909 forcible deportation was resorted to and a large 
number of Indians thus deported were placed over His Majesty's 
frontier—a device as effective for the purpose for which it was 
engineered as galling to the self-respect of His Majesty's British 
Indian subjects. Appeal was made to the courts question- 
ing the validity of those laws, decrees and ordinances. But 
they decided that there was nothing that could prevent the 
Transvaal Government from laying down provisions for prevention 
of immigration and registration, and for deportation.{ Legally of 
course the courts were helpless. 


, ee 


In the Orange River Colony an Act was passed in L890 which 


| shut out Indians altogether. That Act wus 

hoor ei Devt modified in 1907 so as to permit the entry 
: of distinguished Indian citizens. But regu- 
lations were still there which sought to prevent Indians as well as 


natives from using side walks, travelling first class and riding in 
covered cars. 


* Act No. 35. 
+ Parl. Papers, ed. 4927, 4581, 5363, 
3 Hongkong cr. A. G., 1910; Venter ec, K., 1907; Randeria », R., 1600; Naideo eo. 


t., 1900; Magda vo. Registrar of Asiatios, 1909; Chotibhbai e. Minister of Justice, 1910; 
Istoatl ». R.; and Laloo vr, K., 1908, 
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Professor Keith justly complains that the British Government 
A deplorable tack of under ‘‘Lord Elgin and Mr. Churchill made 
British statesmanship; th no effort to secure the elementary rights of the 
gives no substantial relief. Tndians before granting responsible govern- 
ment, though, when they were prepared to give that con- 
cessioa, they had every right to make it conditional on the Boers 
accepting a decent treatment of the Indians as a counterpart to 
the generosity shown to them.’’** The responsibility for this 
callous and unjust treatment towards Indians must be shared, 
according to him, by the Indian Government, the India Office, 
and the Colonial Office, which were all animated like the Boers, 
with contemptuous indifference to Indians who in their turn 
quietly submitted to military domination. The deplorable 
conduct of Indians themselves in failing to assert themselves like 
the Japanese and Chinese strengthened the hands of the Boers and 
increased their racial arrogance. The Boers might have had no 
obligations to Indians, but certainly the British Government owed 
it to themselves and His Majesty's Indian subjects to bring the 
Boers to their senses by effective pressure. But it must at the 
same time be admitted that once responsible government was 
given it was difficult to control the policy of a self-governing 
Colony. Such control was, moreover, not in accord with the 
spirit of the latest precedents. 

The creation of the Union in 1909, however, gave rise to 
new hopes. Better things were expected from a responsible 
Government speaking for all South Africa. It was also signifi- 
cant that a section was incorporated in the Act defining the powers 
of the Governor-General in Council in regard to the control and 
administration of native affairst and of matters specially or 
differentially affecting Asiatics thoughout the Union. Provisions 


* Keith: Responsible Government in the Dominions, Vol. IT, p. 827. | 

4 Seo, 147. Cf. Sec. 1 of the Native Administration Act (No. 38 of 1927) whic! 
as amended by Seo, 2 of Act 9 of 1029 reads as follows: ‘‘ The Governor-General shall 
be the supreme chief of all Natives in the Provinces of Natal, Transvaal and Orange Free 
State, and shall in any part of the said Provinces be vested with all such rights, 


immunities, powers and authorities in respect of all Natives as «ro vested in him in 
respect of Natives in the Province of Natal.’ The powers of the Supreme Chief are 


specified in the Natal Code of 1891. 
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| ‘occupied by the natives. The British Government ought 


Pa 1 ha 
ir tot ave, in addition to the safeguards provided for in the Act, 
incorporated in the constituticn a schedule of fundamental rights 
for European settlers and other races alike. But in that case 
also the authorities in South Africa might have excluded Indians 
from the benefit of the schedule by restrictive laws and regulat'ons 
regarding immigration, registration and deportation as they have 
actually done. Indians and natives are, however, entitled in law 
to the Governor-General’s support against discriminatory legisla- 
tion designed to affect them, and here of course the Governor- 
General's record does not seem to justify the hope raised when 
he was invested with extraordinary powers. It is too much to 
expect that the Governor-General of a Dominion will ordinarily 
follow a policy opposed by his responsible Ministers even if that 
policy comes under his special powers. Full responsibility and 
safeguards cannot work in unison. Sometime or ether one must 
gy under. It should be remembered that Section 147 does not 
affect the legislative powers of the Union Parliament or of the 
Provincial Councils. It refers only to the executive or adminis- 
trative powers of the Governor-General in Council which of course 
include the power to make regulations.* 

In 1910 the Government of India suggested a formula recom- 
= ag? wae Sees a A mending promulgation of a general immigra- 
inks Seape e eolue tion law throughout the Union based on a 

language test, abolition of barriers to inter- 
provincial movement and removal of Indian grievances in Natal. 
The formula was supplemented by a rider that the Union Govern- 
ment should permit annual immigration of a certain number of 
educated Indians. The Gevernment of South Africa agreed 
generally to all the proposals of the Government of India except 
that relating to the freedom of inter-provincial movement. 
Nothing, however, was actually done to give effect to the terms 


* Rex ©. Amod, (1922) A.D. 217; Rdumba ©. Benoni Municipality, (1993) T. P. D. 
2A. 


* Parliamentary Papers, od. 6579; ed, 5582; ed. 6283, 
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of the agreement. What is worse, in 1913 the Union Govern- 
ment passed an Act containing restrictive clauses humiliating to 
Indians and galling to their self-respect. The immigrant was 
forced to pass through a writing and reading test in a European 
language including Yiddish and the Minister of the Interior was 
empowered to evict, expel and exclude any Indian on economic 
and social grounds. The right of entry of wives and children 
of the immigrants was not at all considered unless the marriage 
was monogamous. By that Act steps were immediately taken 
to exclude a!l Indians with few exceptions of minor importance, 


The anti-Indian feeling then prevalent in the Union may be 
araicta® Will's ‘chen’ acl gauged from the refusal of admittance by 
Me, Gaaeh a 8 civil the Union authorities to one Kulsan Bibi on 

the ground that under the Mahomedan law 
her husband could take in marriage three more wives, although 
there was nothing to prove that Kulsan Bibi was only one of the 
number of her husband's wives. It was then that Mr, Gandhi 
appeared on the scene and organised and led the first of those 
passive resistance movements which have made him a world-figure. 
The Union Government replied by the employment of force and 
violence. Mr. Gandhi was arrested with a number of his collea- 
gues and there was a considerable loss of Indian life. But a Com- 
mission was at the same time appointed to enquire into Indian 
mievances. Indians refused to co-operate with it. The Commis- 
sion, however, went into the question, submitted a report and 
made certain proposals.* The Report provided a cominon meet: 
ing ground for Mr. Gandhi and General Smuts. 

An agreement known as the Gandhi-Smuts agreement was 
. = subsequently arrived at and a legislative 
oe wee fig lm seree- measure was enacted in 1914 on the basis of 

the main provisions of that agreement. The 
Act made provisions for the appointment of marriage registrars 
to perform marriages with monogamic effects, the registration 
ex post facto of marriages really monogamous, the free entry of 
wives and children of Indians who had no wives in the Union or 


* Parliamentary Papers, cd. 7265, 
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a _ ebildren by women still living and the abolition of the £3 tax. 
ie Tt also gave power to the Government of South Africa to 
‘facilitate the repatriation of Indians and carry out the scheme of 
their total elimination. But Mr. Gandhi made it part of 
his understanding with General Smuts that the vested rights that 
‘Indians had created for themselves in the Union would be observ- 
ed and respected—rights pertaining to residence, trade and free 
movement from one place to another in a township, with permis- 

sion for one’s successors in title to enjoy the same. 


The question of the treatment meted out to Indians in the 
Dominions was raised at the Imperial Con- 
a ine ise ea ference of 1917.* It was agreed that there 
scheme of reciprocity be should be reciprocity between India and the 
tween India and the er : ; : : 
Dominions recommended. Dominions in respect of immigration. Both 
this country and the Dominions were entit!- 
ed to prevent permanent settlement of immigrants, but the entrv 
into India or the Dominions, as the case may be, of such people 
for temporary purposes, viz., for the purposes of commerce and 
study, was to be permitted. In 1919 an Actt was passed in South 
Africa recognising and accepting the rights then in existence of 
every Indian trader carrying on business under license in pro- 
claimed areas or on a stand or lot in a township. These rights 
were extended to his successors. In their case, therefore, a subs- 
tantial part of the Gold and Township Acts was not applicable, 
but care was taken so to interpret the Act of 1885 that there was 
left no room for evasion of its provisions. The Act was made 
operative not only for the Indian settlers but also for companies 
in which one or more Asiatics had a controlling interest.{ 


At the Imperial Conferences of 1921§ and 1923]|| the problem 


Génie! Gects peotets OS again raised. Tt was laid down as a 
cena pouee | teen: general principle that Indians resident in the 
| , Dominions should be treated as the Domi- 


* Parliamentary Papers, cd. 8566, 
+ Act No, 37. 
Hate gongs Anjuman Islamin ©. Municipal Corporation of Johannesburg, (1922) 
1 A.C, 500, 
§ Parliamentary Papers, cd, 1474, 
| Ibid, ed, 1088, 
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nions’ citizens aud as such be entitled to all the rights and privi- 
leges of citizenship. In 1921 General Smuts fought hard and per- 
sistently against the resolution embodying that principle. He 
fought again against the principle in 1923 with the result that the 
proceedings were enlivened by exchange of words between the 
gallant general and Sir Tej Bahadur Sapru. The South African 
Prime Minister made it clear that he was not a believer in the 
doctrine of common Empire citizenship and of equality of rights 
between Indian and European settlers in the Dominiens. He 
declared, however, that the ‘ policy ' in the Union was influenced 
by considerations of economic competition and not of race and « 
colour. 

Only a year later the Smuts Government introduced into the 
wo BX bas a a South African Parliament the Class. Areas 
Union Class Areas Bill Dill for the purpose of segregating Indians 
Beer Bal Ln gh age in certain specified areas. The Bill was 
ne nite-bom: lost in the Senate, but the Government 
persisted in their effort to deport as many Indians as_ possible 
and to have the Bill passed in the session of 1926. The 
Government of India raised their voice of protest and the 
Union Government responded by conceding that the Bill 
would be referred to a Select Committee before it passed the 
second reading. In April the Union Government announced 
‘in the Parliament that the Bill would not be proceeded with in 
view of an understanding arrived at between them and the Indian 
Government.” It was decided to hold a Round Table Conference 
in order to explore ‘‘ all possible methods of settling the Asiatic 
question in South Africa on the basis of the maintenance of 
Western standards of life by just and legitimate means." The 
spirit shown by the Union Government in postponing the consi- 
deration of the Areas Reservation and Immigration and Registra- 
tion (Further Provision) Bill was not preserved throughout, ‘or 
there was still the Colour Bar Bill (the Mines and Works Act 
Amendment Bill) on the legislative anvil which was passed in 
the Assembly but rejected in the Senate and, on reference to the 


* It was ogreed at the Cape Town Conference of 1926 on the request of the Unier 
Government that the Government cf India would appoint an 
Union to secure continnous and effective co-operation between the two 
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joint session of both the Houses, was earried through by a fair 
maiority. One of the provisions of the Act thus passed was that 
in respect of some occupations defined in the Mines and Works 
Act of 1911 certificates of competence in certain areas and 
provinces should be granted only to Europeans and a few others 
‘specifically mentioned in the Act. It was less offensive 
to Asiatics than in its earlier form inasmuch as the ‘‘ bar" 
sections did not specify them by name. It ought to be noted that in 
1923 the Supreme Court decided that the regulations excluding co- 
loured persons from certain rights under the Mines and Works Act, 
* 1911 were ultra vires. The court made it clear that any such dis- 
crimination based on colour was not contemplated by the legisla- 
ture and would be ‘‘ unreasonable and even capricious and arbt- 
trary.""* The Colour Bar Law was an amendment of the Mines 
and Works Act and the object of the amendment law was to ex- 
tend the powers of the Government to issue regulations.—| The 
Colour Bar Act seems to have nullified the judicial verdict, and the 
law was intended to confer upon the Government power to per- 
petuate discrimination. From Indian standpoint it ought to be re- 
membered that it was directed not so much against Indians as 
against native South African labour. According to the definitions 
of termst{ laid down in the Natives Taxation and Development Act 
of 1925 (No. 41), and the Liquor Act of 1930 (No. 30), the Act 
apparently did not apply to Asiatics at all. But there was no 
safeguard against possible misinterpretations of its provisions to 
the prejudice of the Indians, 
The Conference between the representatives of the Union and 
the Indian Government was held in Decem- 
Capetown Agree- ber 1926, and its labours were concluded in 
January, 1927. An Agreement was reached 


The 
ment, 


* J. H. Harris: Slavery or Sacred Trost, p. 00, 

* Delisle Burns: A Short History of the World, 1918-1928, p. 374. 

tA ** Native "* means o member of an aboriginal race or tribe in the Union and 
includes a boshman, a Hottentot and an American negro, A “" coloured person "" is one 
who is not entirely European or entirely native, and excludes an Asiatic bat includes 
those known as Cape Malays. *' Coloured or non-European races ‘' applies to all persons 
who are not European or white. Mark the difference between "* coloured persons '* and 
" eoloured races.” With the exception of Cape Malays, “* coloured persons "* does not 
include Asiiatics but refere to persons of mixed European and native blood while the 
* solowred races "' includes Indians, Chinese, Japanese, ecto, 
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of which both the Governments approved and the results were 
announced by Dr. Malan, Minister for the Interior, on the floor 
of the Union Assembly. This agreement is known as the Cape 
Town agreement. According to it, the claim to South African 
settlement was abandoned by those Indians who were not pre- 
pared to imbibe and conform to Western standards of life and civi- 
lisation. The Union Government in their turn agreed to admit 
those Indians, who were so prepared, to the Union franchise and 
give them all necessary facilities in that behalf. A scheme of 
repatriation was drawn up for other Indians and the Government 
of India held out the assurance that they would look after the 
immigrants from South Africa. The Union Government under- 
took to give financial assistance to those Indians who were pre- 
pared to leave their jurisdiction. It was further laid down that 
after three years’ continuous absence Indians from South Africa 
would lose their Dominion domicile and pari passu their right to 
admission to South Africa.* Those who were anxious to retam 
their domicile could do so provided they refunded the cost incurred 
by the Union for their assistance. Permanent Indian residents in 
the Union were entitled to get their wives by monogamous 
marriage and their minor children admitted to its territory. The 
Areas Reservation Bill was dropped. Neither party was bound 
by the agreement for any definite period of time. It was a 
temporary measure adapted to a temporary purpose so that each 
of the contracting parties was at liberty to break it, if and when 
the occasion arose. | 
Despite the Cape Town agreement, Dr. Malan, Minister for 
the Interior in the Hertzog Government, in- 
The ‘Transvaal Asiatic troduced into the Union Legislative Assem- 
ta ont fhinant s bly, a Bill called the Transvaal Asiatic Taund 
isthe poole fo 2° moenure Bill. The main object of the Bul 
was stated to give effect to the laws already 
in existence in South Africa. A series of laws, namely, the Law 


* By Sec, 10 of the Immigration and Indian Relief (Further Provision) Act of 1927 
{Act No, 37) domicile in the Union 1 deemed to be lost by an Astatre if be absenta 
himself from the Union and does not re-enter it within three years from the date af 
departure therefrom. 
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of 1885, the Gold laws of 1898 and 1908 and Act No. 37 of 1919 
had been passed to prevent Indians from acquiring ownership of 


land or leasing land for trading in mining areas. The new measure 


was an attempt to co-ordinate old legislation, to nullify the deci- 
sions of the Court and to prevent evasion of the restrictive clauses 
of the Acts by Asiatics. It sought to prevent the future ac- 
quisition of fixed property in ownership by Asiatics in 
the Transvaal outside the specified areas and the occupation of land 
in mining areas, and empowered the local authorities to refuse to 
issue, on certain conditions, trading licenses to the Asiatics. The 
Select Committee, which was appointed by order of the Union 
Assembly, dated February 3 and 5, 1930, pointed out in its report 
that it had been called upon to deal more specifically with 
three distinct problems viewed in the light of the Supreme Court 
judgment. The first concerned the position which had arisen as 
a result of the issue of trading licenses to Asiatics in illegal occn- 
pation of stands, either on proclaimed land or in Government or 
private townships, under covenants prohibiting occupation by 
coloured peoples other than those in domestic employment. The 
second concerned the position arising from areas such as Springs, 
the larger portion of which had been proclaimed a public digging 
subsequent to the promulgation of Act No. 35 of 1908, but to hia 
the restrictions contained in Sections 130 and 131 of that Act did 
not apply owing to the fact that the Supreme Court had ruled that 
‘ erf township ©’ had been established prior to such proclamation. 
The third concerned the frustration of Act No. 37 of 1919 in so 
far as it had been intended to prohibit the ownership of fixed 
property in the ‘Transvaal by Asiatics through companies in which 
they had a controlling interest. 

The Select Committee recommended inter alia ‘* that a period 
of five years commencing on May 1, 1930, 
shall be fixed within which all the legal busi- 
ness shall be disposed of, that a list of all busi. 
nesses carried on tlegally shall be compiled by means of voluntary 
registration within a specified period, and that any such business 
not registered as indicated shall forfeit all rights to temporary pro- 
tection.’ It was further recommended *‘ that a register of all 
businesses protected by Section 1 of Act No. 37 of 1919, be also 


The Select Committee's 
recommendations. 
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compiled.’" The Committee then went on to add “* that the 
local authorities concerned shall, within twelve months after the 
promulgation of the legislation proposed, assign suitable areas 
approved by the Minister, in whicli the Asiatics affected will be 
enabled to obtain trade facilities and ownership of fixed property 
on reasonable terms.'" It pointed out also that no future 
legislation would prove to be effective unless adequate machi- 
nery was provided for the purpose of ensuring the enforce- 
ment of the law, and proposed that ‘* local authorities "’ should be 
given power to refuse certificates for licenses unless the appli- 
cant proves that he is lawfully entitled to occupy the premises on 
which the business is to be conducted. . 

The Bill provoked a storm of protest in India and from the 
Wks. “omposed’. ja Indian community in South Afmea.  Re- 
mee Ag eats agreement presentations were made by the Government 

' of India to His Majesty's Government in the 
United Kingdom and the Union Government. As a result a Round 
Table Conference was arranged between the representatives of the 
Government of India and the Union Government which met at 
Cape Town in 1932. The Conference produced an agreement be- 
tween the two parties the terms of which were read out in the 
Council of State and the Legislative Assembly on the 5th April. 
1932 

The agreement divides itself into two parts, the first relating 
Rio) “cacouauns > peoviten to the Cape Town agreement of 1927 and the 
for a scheme of repatria- other to the Asiatic Tenure Bill. It was 
“= admitted in the agreement that the possi- 
bilities of the Union Government's scheme of assisted emigration 
to India were now practically exhausted owing to the eco- 
nomic and climatic conditions of this country as well as to the 
fact that 80 per cent. of the Indian population of the Union are 
now South African born. In consequence the Government of 
India would co-operate with the Government of the Union in 
exploring the possibilities of a Colonisation scheme for settling 
Indians, both born Indian and born South African, in other 
countries. <A thorough investigation was to be undertaken in 
connection with the scheme in the course of the year with which 
a representative of the Indian community in South Africa would, 
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‘ever, the two Governments would consider the results of the 
ib enquiry. No other modification of the Cape Town agreement of 
(1927 was considered necessary at the Round Table Conference. 
As regards the Asiatic Tenure Bill, Clause 5, which 
embodies the principle of segregation by 
~ pg nag oy previding for the earmarking of areas for 
occupation or ownership of land by Asiatics, 
has been deleted. Instead the Gold Law is to be amended to em- 
power the Minister of the Interior in consultation with the 
Minister of Mines to withdraw any land from the operation of Sec- 
tions 130 and 131 in so far as they prohibit residence upon, or 
occupation of, any land by coloured races. This power will be 
exercised after enquiry into the individual cases by an impartial 
Commission presided over by a judge to validate the present illegal 
occupations and to permit of exceptions being made in future from 
the occupational restrictions of the Gold Law. The Bull has also 
been amended so asto protect the fixed property acquired by 
Asiatic companies up to March 1, 1930, which are not protected 
by Section 2 of Act No. 37 of 1919. The local bodies, which are 
authorised under clause 10 of the Bill to refuse certificates of fitness 
to an Asiatic to trade on the ground that the applicant may not 
lawfully carry on business on the premises for which license is 
sought, shall have to treat a certificate issued by a competent 
Government officer to the effect that any land has been withdrawn 
from the restrictive provisions of Sections 130 and 131 of the Gold 
Law, as furnishing sufficient proof that a member of the coloured 
races may lawfully trade in such lands. It is proposed to maintain 
hereafter a register of all lands in the proclaimed areas where 
Asiatic Occupation is permitted. The recommendation of the 
Indian delegation to the effect that areas like Springs and _pro- 
claimed lands, to which restrictions of Sections 130 and 131 do 
not at present apply, should not be brought within their purview 
and that leases for ten years or more should not be treated as fixed 
property, has not been accepted. 
Mr. C. F. Andrews, who has studied the South African 
Mr. Andrews’ analyoia Problem with thoroughness and care, points 
of the Agreement. out that the chief gain has been a 
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frank acknowledgment by both the Governments that repatria- 
tion has proved a failure and that complete withdrawal of 
Clause 5 of the Land Tenure Bill has now definitely prevented 
segregation.* Besides, Mr. Andrews considers that substantial 
yvains have been secured, from the Indian point of view, such as 
the protection of property rights up to May 1930, and 
denial to municipalities of the right of refusal of trade licenses. 
‘* At the same time,’ he observes, *‘ it is a loss that when 
the mining areas are deproclaimed so as to pass back into ordinary 
lands the old evil of racial disabilities would continue. While 
this will not severely hurt Indian traders who usually seek mining 
areas for trade, yet it is an extension of the colour bar which 
should call for strong protest from the Indian Government "’ 
‘Tt is also very regretable,"" he adds, ‘* that nothing has heen 
done in the agreement to restore to their full value Transvaal 
Registration certificates.”’ 
The Transvaal Asiatic Tenure Bill was duly passed by the 
South African legislature. It embodies the 
‘go Mcp eeg Bill passed ~~ modifications agreed to by the Union Govern- 
ment including the deletion of clauses regard- 
ing segregation and ownership of property and other amendments 
in the original law to which exception had been taken by the resi- 
dent Indian community. The fixed property, which stood lawfully 
registered in favour of any Asiatics up to May 1, 1930, has heen 
protected, the restriction that it would remain protected only 
so long as it was held by him or by any other Asiatic who inherit- 
ed it from him, having been withdrawn. Properties held through 
Buropean Trustees or acquired by an Asiatic company up to May 
1, 1930, have also been safeguarded. Protection has further been 
granted to all shares which were held by an Asiatic on May 1, 
1932, and have not been transferred by him since that date and 
also to such shares as have been inherited by an Asiatic fromm 
another Asiatic who lawfully held them. 
A further step was taken in 1936. The new measure [lias 
amended not only the provisions of the 
amendments of = ‘Pransvaal Asiatic Law Tenure Act 


the Act in 1996 
tne P n i . “ , 
my of 1932 but in many respects all identical 


iy *The Calcutta Staterman, dated Oth April, Lo. 
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laws Fone since 1885. It has adopted the proposals of the 
Feetham Commission for the exemption of (i) certain blocks 
of land and (ii) certain persons or individual holdings from the old 
laws preventing occupation by Asiatics. It further provides that 
Astaties resident in blocks, where under the Act such occupation 1s 
permitted, shall enjoy the right of ownership in perpetuity. The 
exemption in the case of blocks will be subject to the approval of 
the Union Parliament and that in the case of individuals the 
power is vested in the Minister concerned without Parliamentary 
sanction. What is clear is that although the Act is a substantial 
improvement on the present gtate of things, segregation on 
srounds of colour or race is not completely ruled out, Besides, legis- 
lation is one thing and administration of the law is another, and 
it is yet to be seen if*the Union Parliament or the Minister-in- 
Charge, as the case may be, acts, in the matter of exemption, m 
conformity with the spirit and the letter of the law.* It should 
be noted that while welcoming the measure Sir Syed Raza Ali, the 
jovernment of India’s present Agent-General in South Africa, 
warned British Indians in July, 1936, that ‘‘ the centre of politi- 
cal action was now transferred to the Transvaal and Natal, and 
instanced the attempts of the Natal Municipal Association to create 
residential and business segregation.”’ 
Now, on the 15th of June, 1932, the Minister of the Interior 
of the Union Government anncunced tn the 
Pg accor ere Com Assembly the appointment of a Departmental 
Committee of four members to consider 
a scheme of colonization in other countries for Indians, South 
African born and Indian born, in accordance with the terms of the 
Cape Town agreement of 1932, He added that the South African 
Indian community would be represented on the Committee, the 
appointment of which had the concurrence of the Indian Govern- 
ment. On the same date a communique was issued from Sumla 
explaining the position which had arisen and informing the Union 


* Apropos of the proposala of the Johannesburg City Council os regards the Gold 
Mine Area the Transvaal Asiatic Land Tenure Act Commission recommended in 1936 that 
in respect of individuals residing outside the ‘' exempted " arens the sites now occupied 
should be exempted if occupation began from May, 1930, and if occupation pegan between 
May, 1930 and June, 1992, it abould be allowed to continue for life or for o fixed period, 
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Government that the Agent of the Governor-General of India and 
his staff would be at the disposal of the Union Government and the 
Committee set up for giving such informal help as might le in their 
power. It was stated in the communique that the recommen+la- 
tions of the Committee would in due course be communicated to the 
Government of India for consideration and that no decision as 
regards the countries where sucli exploration should be undertaken 
or the personnel or terms of reference of the Commission, to which 
such investigation as decided upon should be entrusted, would be 
taken until the recommendations of the Committee appointed 
by the Union Government had been fully considered by the 
Government of India. a : 
The report of the Inquiry Committee was released in July, 
hes! 1934. The Committee have expressed 
ere he anc themselves in favour of a large land settle- 
pewesun: ment scheme to be financed by both the 
Indian and Union Governments, or the creation overseas of 
an Indian eclony to be developed chiefly by Indian enterprise. 
British North Borneo, New Guiana and British Guiana have 
been suggested as possible colonies for Indians, and the Committee 
add that the British North Borneo Company are prepared to 
negotiate for the transfer of that settlement’s sovereigaty to the 
Government of India or to an Indian Chartered Company. There 
is one significant statement made by the Committee and it is that 
India with her evergrowing population has a right, from an 
economic point of view, to seek outlet for the surp us population 
of her congested areas, and to obtain a colony as other countries. 
Hitherto, however, India’s nationals have gone abroad as inden- 
tured labourers to develop colonies of other peoples a nd have for the 
most part remained outside the circle of citizenship in their new 
homes. A position like that is humiliating not only to themselves 
but to India and it is time the Government of India strove earnestly 
to remove it. The details of the scheme of repatriation formulated 
by the Young Committee are not strictly relevant to the subject of 
our study in this work. Suffice it, however, to say that the 
seheme has practically broken down and that the South African 
Tndian Congress is opposed to 1t. What requires to be emphasised 
is that there is absolutely no reason for driving out Imiians from 








ny, wh ieh ir they have built up by thste Sahadite and which 
ghtly claim as their land of adoption, or for depriving them 
Me  sstony of the elementary rights: of citizenship. Whether 
© no fndians settled in the Union and their children should leave 
a . sige Jand and develop a new colony is a question which should be 
left to them. There is no reason why the white people should be 
allowed to dictate policy in such a matter. On moral grounds 
South African born Indians have the same right as the white 
settlers to remain in the Union. 


To sum up: the anti-Asiatic laws, regulations and ordinances 

mt ; promulgated in different parts of the 
tee yeedctoos. Dominions, particularly im South Africa 
prove to demonstration that Indians resident 

and engaged in business there are not treated on terms of equality 
with the white settlers who control the machinery of Govern- 
ment. In some of the Provinces or States Indians have been 
subjected to drastic economic regulations. Indians as such are 
not treated automatically as nationals in the Dominions, and as 
a matter of fact in this respect they are in no way accorded a 
better position than other Asiatics or foreigners, although 
Dritish Indians are in law His Majesty’s subjects in all 
parts of the Empire notwithstanding the fact that the Dominion 
of Canada, the Union of South Africa and the Irish Free State 
have by their own laws evolved distinct types of their own citizen- 
ship. In the Union of South Africa Indians are still treated 
on terms which are characterised by a narrow outlook; and in the 
matter of immigration they enjoy less privilege than do the 
Japanese under an Agreement of 1930. Generally Indians are 
subjected to all the restrictions imposed upon the natives ;* and in 
addition stringent measures have been taken apparently to prevent 
evasions of the law by them. Reference, for instance, may be made 
to the Transvaal Land Tenure Act (No. 35) of 1932 which provided 
heavy penalties for persons holding shares or land in trust for 
Asiatics. That law has, however, been amended with the result 
that Indians are at present distinctly in a better position than 
before. In the other Dominions the problem is not so acute as 


* Seo Chap. X, supra, pp. 301-02. 
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in the Union. Of course immigration is regulated and consi- 


derably shut off, and the Dominion of Canada metes out better 
treatment to Japanese than to Indians.* Up to 150f a year new- 
comers from Japan are permittéd entry into the Dominicn 
while Indians are entirely excluded save for mere visits; 
nor has Canada been able to persuade British Columbia 
to accord Indians there the right of franchise, which has 
resulted in their exclusion from the Federal franchise also. It 
appears that serious problems like those in South Africa have not 
arisen there largely on account of the fact that the number of 
Indians resident in Canada is small. The position in the Common- 
wealth of Australia generally is not very much different from that 
in the Dominion. But the Commonwealth and Queensland have 
extended the right to vote to their Indian residents, and at the 
Federal Centre they are entitled to draw Old Age Pensions. 
In New Zealand also a policy of rigid exclusion is followed under 
Acts of 1920 and 1931. In the Irish Free State as in Great 
Lritain there is no restriction on freedom of entry but unlike in 
Great Britain the franchise is restricted to Irish citizens as de- 
fined in Art. 3 of the Constitution and in subsequent legislation. 
The position of Indians, on the whole, in the Dominions is not 
satisfactory. Dominion policy in that 
io me aa unsatis- regard may be viewed from two aspects. It 
seeks, in the first place, to shut off effectively 
any serious Indian immigration. Secondly, what affords a more 
glaring instance of discrimination, the treatment accorded to 
Indians legally settled there is extremely unsatisfactory. No 
attempt has been spared to discriminate against even British 
ships trading with the Dominions wh eh carry lascar crews. The 
acute controversies that have often arisen regarding their status 
have not yet gone beyond the limits of Municipal or inter-Imperia! 
law. But it is just possible that some day the issue may be raised 
hefore the League Council or the Permanent Court of International 


* Tt has been held in Attorney General of British Columbia «, Attorney-General! 
of Canada (1024) that the legislation of the Federal Centre giving effect to the Treats 
with Japan supersedes Provincial legislation seeking to prevent Japancee from we rhoing 
under timber heanses iseucd hy the Goverument 

¢ Under an informal aceord with Japan. 
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“sala ee it is held by an influential section of opinion in the 
_ work: 1 that the right of migration ought to come within the pur- 

view ‘of the League of Nations, and in mobilising that opinion 
Japan has spared no pains. She has never acquiesced in the justice 
of the policy of reservation of areas by nations as their in- 
violable preserves, especially when, as in the case of Australia, 
the local population and such immigration as it permits fail to 
fill up the territory on any adequate scale. 

Whatever might be the ultimate effect of the recent trend of 
Samar ciapeney . sight opinion, there is no doubt that the . anti- 
to retaliate against Indian policy pursued in the Dominions 

‘ has already undermined the foundations 
of intér-Imperial relations. It ought to be mentioned that 
at Ottawa while the Indian Delegation adopted the principle 
of preferential treatment for British goods, no such agreement 
could be made between India and the Dominions. This is a fact 
which Dominion statesmen as well as the authorities in Whitehall 
should seriously ponder. Efforts have, however, been made from 
time to time to improve the political status of Indians, thanks to 
the labours of the successive Imperial Conferences; and the 
Gandhi-Smuts Agreement, the Cape Town Agreement and the 
recently signed Agreement are steps in that direction.* But des- 
pite some salutary changes three points emerge c'ear: first, the 
Dominions have established the principle that common British 
citizenship does not carry with it common rights and privileges; 
secondly, they have the right to keep out Indians from 
their territories by immigration laws and to impose upon those 
already admitted economic and political restrictions; and, thirdly, 
the Crown and its representatives cannot be utilised for the pur- 
poses of Indian protection in a self-governing Dominion having 
regard to new developments in status as well as in functions. But 
it is a matter for satisfaction that India, both at the Centre and 
in the Provinces,t has been left free under the Government 


* It is expected that the Hofmeyr “ good will "’ delegation that came out to India 
in 196 will pave the way to friendlier relations between the two countries in political 
and economic spheres, It was not o “" political ’ tour, bot social contacta may result in 
legialation in the desirable direction. 

+ Cf. Chapter TIT of Part V of 26 & 26 Geo, 6, o, 49, 
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of India Act of 1935 to retaliate against the nationals of 
these Dominions which discriminate in legislation and admunis- 
tration to the prejudice of British Indians either already 
settled or anxious to gain entry there. That power may be 
exercised against any part of the Empire save the United Kingdorn 
for which adequate and effective safeguards have been provided. 
Its value, however, from a practical standpoint is not great in 
view of the fact that Dominion immigration into British India is 
in no sense a serious problem, but advantage may be taken of it 
in restricting or controlling their trade with her. It indicates a 
healthy and perhaps a new phase in India’s status in the constitu- 


tional law of the Empire which may flatter nationalist Indian 
sentiment. 











CHAPTER XIT. 


THE INDIAN PROBLEM. 


The problem of minorities in India is much more vast 
and complex than the problem in the European States or America 
or any other part of the world, There are, in this country, 
including British India and the Indian States, out of a total of 
over 319,000,000 inhabitants about 217,000,000 of Hindus. 
69,000,000 of Mahomedans, 11,000,000 of Buddhists, 5,000,000 
of Christians and 3,250,000 of Sikhs concentrated mainly in the 
Punjab.* The figures indicate not only the vastness of the total 
population but the differences which divide it into numerous 
religious sects or communities. 

That, however, is not the whole picture. India includes, 
as is well known, the British _ territories, 
and the Indian States* which enjoy generally 
and as a whole a very large measure of 
adininistrative independence. The relations between these States 
and the Crown have been determined by the Treaties and Sanads 
which are claimed by the Princes to be inviolable, and also, — to 
a considerable extent, by the declarations made by the Kiny’s 
agents in India from time to time on the position and status of each 
individual State.— By the Government of India Act, 1919, 
British India again was divided into nine major Provinces and a 
number of other administrative units.¢ Under the Act of 1935 


The multiplicity of in- 
teresta, 


* The figures quoted above are based on the census of 1921. The present population in 
British India including Burma is as follows :—Hindus—230,195,140; Muslime—77,677 645 ; 
Buddhists—12,786 806 ; Tribal—6& 250,347 ; Christians—6,296,763; Sikhse—4,935,771, 
Jaine—1 252,105; Zoronstrians—100,762; Jews—24,141. (Census of India, 1931: Abstract 
published by the Government of India), 

+ Cf, Lord Reading's letter to the Nizam, dated the 27th March, 1926, and Meport 
of the Indian States Committee, 1925-29. 

t The North-West Frontier Province was subsequently constituted into « Governor's 
Provines and dyarchy introduced under the Reforms Act, 1919. 
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the number of the Governors’ Provinces has been raised to eleven 
with other units of subordinate constitutional status such as the 
Chief Commissioners’ Provinces, and Burma has been separated 
from India.* Besides, the population is not distributed evenly or 
according to its linguistic, religious or racial characteristics. 
The Mahomedans who form a considerable minority claiming 
77,049,868 of the total population in the country excluding Burma 
are in the majority in Bengal and in the Punjab, in North- 
West Frontier Province and Sind. In the Punjab the Muslims 
number 13,302,991 out of a total of 23,551,210 and in Bengal 
27 497 ,624 out of a total of 50,114,002. In other Provinces they 
are in a minority ranging from 33 per cent. in Assam to a little 
over 7 per cent. in Madras. Again in the Central Provinces they 
are a little over half a million out of a total population of fifteen 
millions and almost similar is their numerical strength in Burma 
also. Among the Hindus again there are a large number of castes 
and sub-eastes. There are millions who call themselves Hindus but 
who are excluded from the social rights ond privileges of the caste 
Hindus. The Mahomedans also are divided into two principal sects, 
namely, the Shias and the Shunnis. Among the Christians there 
are the natives, the Anglo-Indians and a large number of Euro- 
peans doing business im India or otherwise engaged. Above all, the 
size of the country is not only abnormally large but perhaps also 
formidable for one central controlling authority. 

Now, the Simon Commission have quoted extensively from 
the Census Report of 1921 which states - ) 


“Except perhaps to the few who understand its philosophical 
meaning Hinduism has no one distinguishing 
Tho bed-rock of ~ indi. central concept. Superimposed on «a hetero. 
Rees Oe gencous people differing widely from one unother 
in race, language and social traditions and interests, the 
vagueness and elasticity of its system, and the protean forr 
of ita mythology, its ceremonies and its ordinances have 
enabled it to absorb and overlap the various animistic 
systems which it encountered.’’} 


* Ss 46 & 04 and the Burma Act, 
+ Report on Census of India, 1921, Vol. I, p. 1, 
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The Commission then express their own view on the subject 
by stating that ‘* Hinduism counts:as its adherents more than two- 
thirds of the inhabitants of India and within its comprehensive 
embrace includes much that might seem to outside observers to 
be contradictory.""* They do not stop there, for they add that 
‘the learned and subtle Brahmin of Benares may seer to have 
nothing in common with the untouchables of Dravidian stock 
living in the parcherries of Madras city, who are nevertheless in- 
eluded within the fold of Hinduism while being denied access 
to its shrines.""t But they have the fairness to admit that im 

P spite of seeming differences ‘‘all alike are caught up in this marvel- 
lous system, so ancient and so persistent, which is the bed-rock 
of indigenous India."*{ The Commission’s views on the Hindu- 
Muslim differences are far more sweeping. ‘‘Dispersed,’’ as they 
say, ‘‘ among the 216 millions of Hindus of India are nearly 70 
million representatives of a widely different type of culture, not 
originally or exclusively Indian, but spread throughout India as 
the consequence of a series of invasions from the North and West 
which have taken place in historic times.’’§ They pro- 
ceed to add that ‘‘ it would be an utter misapprehension — to 
suppose that Hindu-Moslem antagonism is analogous to the separe- 
tion between religious denominations in ‘contemporary Furope. 
Differences of race, a different system of law, and the absence of 
inter-marriage constitute a far more effective barrier. It is a 


basic opposition manifesting itself at every turn in social custom 
and economic competition, 


patiy."’|| 
According to Lord Birkendead, ** just as Europe has never be- 

e come a single nation, and is divided into 

neni sai ge oy gibe many separate and often antagonistic peoples, 
so India comprises, in a far greater degree, 

a heterogeneous population riddled by differences of race, religion, 
caste interests and sect.’"% Is there the slightest chance, he 


as well as in mutual religious anti- 


* Simon Commission Report, Vol. I, p. 24. 
+ Thid, 

t Ibid, 

6 Ibid, 

| Ibid, p. 25, 


+ Birkenhead’s Last Essays: Essay on the Peril to India, p, 40, 


oe 





THE INDIAN PROBLEM 339 


asks, ** that any Indian Government could possibly maintain 
peace and order among these various peoples?’" His Lordship 
himself gave the answer which reads as follows : 


““ No matter how glibly a few seditionists on political platforms may 
declare the unanimity of Hindu and Mahomedan aspirations, 
the vast bulk of the people of India knows nothing of such 
unity. These populations live in a state of perpetual hostility, 
the manifestations of which are, and can only be, suppressed 
by the firm action of the British authorities.’’* 


Mr. Winston Churchill, a friend of Lord Birkenhead and his 
colleague in the Conservative Govern- 
eM Che ment, goes one better. He says: ‘* while 
the Hindu elaborates his arguments, the 
Muslim sharpens his sword....... The gulf is impassable. If vou 
took the antagonism of France and Germany, and the antagonism 
of Catholics and Protestants, and compounded them and multi- 
plied them tenfold, you would not equal division which separates 
these two races intermingled by scores of millions in the eities 
and plains of India. But over both of them the inpartial reign 
of Britain has hitherto lifted its appeasing sceptre.’’T 
That there are differences, religious, linguistic and _ racial, 
| dividing as it does the peoples of India, 1s 
Indians realise the dim- : 
culties but they are often admitted on all hands and even by the spokes- 
axegeeratod. men of the Congress, those rank “‘sedition- 
ists,”"’ whom Lord Birkenhead found using every political platform 
and talking ‘‘glibly’’ of common Hindu-Moslem aspirations. The 
Report of the Committee appointed by the All Parties’ Confer- 
ence, which was signed amongst others by Pandit Motilal 
Nehru and Sir Tej Bahadur Sapru, while recognising those 
differences observed that ‘‘the communal problem of India 
is primarily the Hindu-Muslim problem. Other commu- 
nities have, however, latterly taken up an aggressive attitude 
and have demanded special rights and privileges. The Sikhs in the 
Puniab are an important and well-knit minority which cannot be 


* Birkenhead'’s Last Essays, pp. 40-41. 
+ Mr. Winaton Churchill's speech at a meeting held on the sth March, 
Albert Hall uoder the auspices of Indian Empire Society. 
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ignored. Amongst the Hindus themselves there is occasional fric- 
tion, especially in the South between non-Brahmins and Brahmins. 
But essentially the problem is how to adjust the differences he- 
tween the Hindus and Muslims.’** That the Indian nationalists 
have never ignored the importance of the problem is further proved 
by their prolonged negotiations for the last few years with the 
leaders of different communities which culminated in the 
evolution of the Congress formula for the settlement of the com- 
munal controversy.t To admit the importance of the problem 1s 
not necessarily to follow the line of argument advanced by the 
school of British politicians headed by Mr. Churchill. They seem 
to have over-emphasised the differences, forgetting altogether that 
behind a variety of races and of languages there may be a definite 
and visible background of unity of thought and action in all the 
basic problems of government. 
A great thinker and writert has said that the factors making 
for nationality are (1) identity of descent, 
ir saegra of national (2) community of language and religion, 
(3) geographical limits, and (4) identity of 
political antecedents. Delisle Burns observes that ‘* besides mere 
physical relationships we are to reckon with the unity of a tradi- 
tion.”’ “‘A common memory,’ he adds, ‘‘and a common ideal— 
these more than common blood—make a nation.’’§ It 1s interest- 
ing here to recall the words of a great English statesman uttered 
in connection with Home Rule for Ireland. He said: ‘** Will 
anyone have the hardihood to deny that the Scots are a nation? 
They are not all, be it remembered, of one race. They are both 
Celts and Saxons. ‘They are not all of one religion, and they 
are not by any means of one way of thinking about the problems 
of life, spiritual, intellectual or material : and yet no one will deny 
that the Scots are a nation. Judged by any test that you can 
apply the Lrish is as definite and as separate a nationality as the 


* Nehro Report, Chap. IT, p. 27, 
' That Congress formula wos eventually repudiated by large sections of Moalem 
opinton, 


§ Delisle Burns: Politics! Tdeala: Chapter on Modern Nationalism, p. 178, 
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Scots.’"* The essential factor of nationality, therefore, is a com- 
mon political consciousness and a common ideal. It is doubtless 
true that common blood tends to give rise to that factor; blood, 
as they say, is thicker than water. 

History has demonstrably proved that nationalism may 

of grow and develop among peoples differing 
Unity of political cut: from one another in race, language and 
religion. Had it not been so, Switzerland 
would not have been what i .s to-day working out © common 
national programme under a confederation, the States of America 
could not have combined their forces and established a Federal 
Commonwealth, Canada would have been cut asunder into 
separate independent States distracted by religious, linguistic 
and racial animosities, and last but not least, the British 
nation, instead of forming a common Government in Whitehall, 
would have divided themselves into a separate English State, 
a separate Scottish State and a separate Welsh State. Is that 
common political consciousness discernible in India? Or is it 
lacking? Beneath the seeming differences there is a unity of 
political outlook among all classes of the Indian people, thanks 
to the spread of English education and the easy facilities of com- 
munication between one part of the country and another and 
the setting up by the British people of a central machinery of 
government in India. They are united, for example, in their de- 
mand for an Indian Swaraj to be controlled by them and for their 
benefit. To compare the Indian Provinces with the independent 
Eurepean States and the Indian peoples with the European races 
is. therefore, to ignore history and the significance of recent poll- 
tical developments. Politically and administratively, Europe has 
hardly ever been like India. 

But at the same time there can be no denying the fact 
itttnsds| tnkerests of that there are large and important minori- 
minorities require prote- ties in the country whose legitimate 

interests ought to be effectively  safe- 
guarded and who ought to be given = an opportunity, as 


* Mr. Asquith’s speech on Home Rule for Ireland, Theatre Royal, Dublin, July 19, 
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far as possible, to associate themselves actively with the 
administration. The transfer of political power must be 
made not to any particular community but to the people 
as a whole if any scheme of responsible government is to prove a 
success. How then are the minorities to be protected without 
impairing the solidarity of the nation and striking at the roots of 
responsible national democracy ? 
Detailed and specific proposals for the protection of the rights 
of the various minorities in India have 
Sere ae 6 emanated from different sources. The princi- 
pal among them are: (1) The All-India 
Moslem Conference led by His Highness the Aga Khan, (2) The 
nationalist Moslem organisation led by Dr. Ansari and Moulana 
Abul Kalam Azad, both of whom have been members of the Con- 
grees Working Samer (3) The Hindu Mahasabha of which the 
spokesmen are Dr. M. S. Moonje and Bhai Paramanand, (4) a 
deputation of Sikhs in the Punjab which waited upon His lix- 
cellency Lord Willingdon on July 9, 1931, (5) the depressed 
classes Whom Dr. Ambedkar was nominated to represent 
at the Round Table Conferences, (6) the Indian Buddhist commu- 
nity who submitted a memorial to Mr. Gandhi during the Con- 
gress session at Karachi in 1931, (7) the European community 
doing business or otherwise engaged in India, for whom Sir 
Hubert Carr and later Sir Edward Benthall. spoke at the Round 
Table Conferences, (5) the Indian National Congress, and (9) a 
group representing jointly Muslims, depressed classes, Indian 
Christians, Anglo-Indians and Europeans. 


Briefly put, the orthodox Muslims represented by His High- 
The case for the Mus mess the Aga Khan* insisted on separate 
ms electorates, a statutory majority for Muslims 
in the Bengal and Punjab legislatures through separate electorates, 
weightage in the Provinces where they are in «a minority 
and also in the Central legislature, the constitution of Sind into 
a separate Province, the introduction of Reforms in the North- 


* Bee the proposals of the All-India Muslim Conference, 
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West Frontier Province and Beluchistan as in other Provinces, 
adequate representation of Muslims in the Central and Provincial 
Cabinets and Public Services and in the public bodies, a uniform 
measure Of autonomy for all the Provinces and the vesting of 
residuary powers not in the Central Government but in the Pro- 
vincial administrations. They @emanded further that no territorial 
redistribution should affect the Muslim majority in Bengal, the 
Punjab and the North-West Frontier Province and that full reli- 
gious liberty should be guaranteed to all communities. Mr M. A. 
Jinnah’s now famous fourteen points were embodied in these 
demands. 

The Nationalist Muslims* agreed with the rival Muslim group 
in regard to weighted representation at the 
centre and the vesting of residuary powers in 
the federal units and provisions regarding 
Sind, the North-West Frontier Province and Beluchistan. But 
they insisted on joint electorates and adult suffrage, reservation of 
seats in the Provinvial legislatures for minorities who formed less 
than 25 per cent. of the total population and representation of 
their interests in Cabinets and Public Services consistently with 
efficiency. 3 

The Hindu Mahasabhat proposed the adoption of the princi- 

ples of minorities protection evolved under 
och the Hinde the League of Nations and demanded joint 

electorates, and protested against reservation 
of seats and weightage and protection for the majority in any form 
or shape. They proposed further that the residuary powers should 
be exercised by the Federal Centre and that no territorial 
redistribution of the Provinces should take place without a 
thorough enquiry by an impartial and expert Boundaries Comms- 
sion into linguistic, administrative, financial and strategic consi- 
derations involved. In their view the franchise should be uniform 
and no discrimination should be observed in making public 
appointments. 


The nationalist Muslin 
platform, 


* See the procecd ings of the Nationaliat Muslim Conference at Faridpur, 1 
| See the Mahasabha memorandum, 









} » 
+ 7 -~ 2 e 
~ ww » a = 
_ he aw ORITIE , ; § ° 
le or MIN ——— 2. i 
a” ? 


: ah, a ie 
The Sikbs* were opposed to a statutary communal majority 
Bie demands of the and reservation of seats for a edisy 
Paaee: community. They wanted reservation o 
‘seats for them in the Central legislature and representation of their 
interests in Cabinets and Public Services, and also in the Army 
Council, should any such Council be constituted, and in the Public 
Services Commission. They demanded that the Punjab should be 
reconstituted to restore communal balance failing which the 
Province should be centrally administrated until an agreement 
was reached among the communities concerned and that weightage 
4 should be provided for the Sikhs in other Provinces as in the case of 
other minorities. According to them, the Central Government 
should enjoy residury powers and be empowered to protect the 
rights and interests of the minorities. 

The Buddhistst demanded that at least two seats in the 
Bengal Legislative Council and one seat in 

es See ene seins! the Central Legislature should be reserved for 
them, that there should be joint electorates 

with reservation of seats and that proper safeguards for the inter- 
ests of the small minorities should be incorporated in the consti- 
tution. They were prepared, however, to waive all communal 

claims should the communal question be not at all considered 


The main plank in the depressed classes platformt consisted 


in the demand fer a guarantee protecting 
The depressed  clossos ham “aceinat somal ine . 
heiinal Goblel wrens: them against social injustice and tyranny—- 


le 2 oe ut bat 
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those social disabilities and discriminations 
to which they had been subjected for ages. They proposed that 
they should enjoy the right of appeal to the Central Government 
or the Secretary of State against acts cf negligence calculated to 
affect their interests prejudicially and that a Special Department 
should be created to promote their welfare. They were not opposed 
to jomt electorates with reservation of seats provided adult suffrage 
was established, but failing adult suffrage they would have separate 


* Seo the scheme of the Sikhs’ deputation on Lord Willingdon. 
{ See the Buddhists’ letter to Mohatma Gandhi. 


t+ Bee the memorandam by Dr. Ambedkar and Mr. Srinivasar before the Round 
Table Conferences. The depressed classes ore now statutorily termed the scheduled castes, 
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electorates for themselves. It was their desire that they should be 
treated separately from the caste Hindus in the matter of represen- 
tution and that the principle of weightage should be accepted for 
the minorities on grounds of educaional backwardness and 
economic inefficiency. They insisted on representation being 
accorded to them in the Executive Government and the Public 
Services. 

The European community* in India demanded separate elec- 
ids eicondn: Goommraliey torates for them , safeguards against discrimi- 
ey hess diss natory legislation prejudicially affecting 

their interests and the maintennce intact 
of the rights and privileges in criminal law they had hitherto 
enjoyed, 

The Congress schemet emphasised the need and desirability 

of joint electorates and adult suffrage for all 
seaktanin attempts ® Glasses of people irrespective of their class, 

creed, colour or economic efficiency. It 
proposed reservation of seats on the basis of population for the 
Hindus in Sind, the Muslims in Assam and the Sikhs in tlic 
Punjab and for Hindus and Muslims in any Province where they 
were less than 25 per cent. of the tetal population, with a right to 
contest additional] seats on the part of such minorities. Mahatma 
Gandhi added a rider to the Congress electoral scheme and sug- 
gested that, wherever possible, the electoral areas should be so 
determined as to enable every community te secure its proportioaate 
share in the legislature. Under the Congress scheme a convention 
was proposed for the purpose of associating the minorities with the 
Cabinets, Federal and Provincial. Consistently with effeciency 
public appointments should be made by a non-party Commission 
having regard to the claims cf each minority community, and the 
residuary powers should he vested in the federal units unless 
such an arrangement was found, on further examination, against 
the best interests of the country. It accepted the Muslim demand 
that constitutional Reforms should be introduced into the North- 


* See Sir Hubert Carr's speech before the Minorities Sub-Committee of the Round 
Table Conference. 

' See the Congress scheme circulated bey Mahatma Gundhi among the Round Table 
Conference delegates. 
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West Frontier Province and Beluchistan as in other Provinces. 
Tt had no objection to Sind being constituted into a separate Pro- 
‘vince provided the people thereof agreed to bear the burden of 
financial responsibilities of a Governor's Province. 
The proposals separately put forward by Muslims, Depressed 
classes, Indian Christians,* Anglo-Indians 
A Simpreheasive )* ‘© and Europeans should be read in the light 
and spirit of their demands made jointly by 
them in a comprehensive agreement known as the Minorities Pact. f 
The first six clauses of the Pact deal with what might be called the 
fundamental! rights, and with the right of the minorities to estab- 
lish, manage and control, at their own expense, charitable, reli- 
gious and social institutions and schools and other educational 
establishments, and with the allocation of public funds to schools 
and other institutions of the minorities. It imsisted on separnte 
electorates with reservation of seats for the minorities and suggest- 
ed a statutary Muslim majority in Bengal and the Punjab. Separate 
electorates might be replaced by joint electorates with the consent 
of the minorities concerned after ten years in the case of the Mus- 
lims and other minorities, and after twenty years in the case of the 
depressed classes. It further laid down that the Muslims ind 
other minorities of considerable size should be represented in the 
Cabinets, both Federal and Provincial, and that convention to that 
effect should be established and that the recruitment to Public 
Services should secure a fair representation of the minori- 
ties consistently with the considerations of efficiency and the pos- 
session of necessary qualifications. The Pact then proceeded to 
deal with the special demands made by Muslims, depressed classes, 
Anglo-Indians and the European community and accepted them 
practically in every detail. 
What is definite and clear is that although there are 
acute differences of opinion among different 
Various demands grouped = sections of the people regarding special 
rights for minorities, they are all agreed 
that the Constitution should embody a charter of fundamental 


* Mr. 8. K. Dutta, o representative of the Indian Christians at the Round Table 
Conference, submitted a note of dissent to the Conference. 


| See the Minorities Pact placed before the Second Round Table Conference. 
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rights guaranteeing effective protection of Jife, liberty and religion. 
The demands put forward by these different groups might be 
broadly and roughly grouped under two main heads, namely, (1) 
certain general principles of the Constitution guaranteeing funda- 
mental rights to the citizens and providing protection against any 
possible discrimination in political, economic and religious matters 
on grounds of race, caste, creed, or colour, and (2) certain clauses 
in the Constitution for the special protection of particular minori- 
ties. To the second head belonged the proposals relating to the 
system of electorates, weightage in the Federal and Provincial 
legislatures, representation of minorities in the Cabinets 
and Public Services, allocation of public funds for the benefit 
of minorities, territorial redistribution of Provinces, vesting 
of residuary powers, protection clauses for European commerce 
and retention of the existing privileges of the European community 
in criminal law. 

It is to be noted that the discussion of the problem through- 
ee oe i ae. OME proceeded on rather unscientific lines. 
ity’ in schemes of proe No serious attempt was made either in the 
ras pourparlers among Indian leaders or in the 
Round Table proceedings to define ** minority “ before proceeding 
10 consider the nature"and extent of protection sought to be ex- 
tended to them. In the country as a whole a community might 
he a minority from the numerical standpoint, but that minority 
might be a majority in any particular Province. The Maho- 
medans, for example, constitute a munority in India while, 
they are in a majority in Bengal, the Punjab, the Nerth-West 
Frontier Province and the newly created Province of Sind. 
Viewed as an Indian question, the Mahomedans are certainly 
entitled to adequate and legitimate safeguards but not with refer- 
ence to those Provinces, save on grounds of their general 
backwardness, particularly when the Constitution adopted is of 
a Federal type. Nor was the size of a minority taken into const- 
deration for the purposes of protection. 

Again the considerations bearing on the wealth, social 

hy position, educational efhiciency and = contri- 
Lack of uniformity of - 7 
treatment to different butions to the public exchequer of the 
ve zouiabaaiclamee. various communities in India _ received 
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‘no uniformity of treatment. When, further, it was decided 


to consider the problem of what are now called the scheduled 


castes separately from the main body of the Hindus, the 
latter were numerically weakened* from the point of view 
of protection and as such should have received a more liberal treat- 
ment than was accorded them at the Round Table Conferences and 
by the Committees set up under their auspices and by His Majesty's 
Government in the United Kingdom. Nor in the formula finaliy 
evolved and in the provisions of Mr. Macdonald’s Communal Award 
was due weight given to the adult population and the qualifications 
required under the Act for franchise. The adult Hindu popula- 
‘tion in bengal as compared with the adult Mahomedan population 
is numerically in a better position than the total Hindu population 
vis-a-vis the total Mahomedan population. By qualifications de- 
fined for suffrage the Hindus are also stronger than the Maho- 
medans with the result that under the new scheme of government 
a smaller electorate will have a larger representation in the legis- 
latures.— The general criteria of minorities protection as indicated 
above have not been accepted uniformly and consistently in the 
settlement of the problem, and it will be our endeavour to examine 
the issues involved in the next few chapters in a spirit of academic 
detachment and scientific enquiry, = 


*The total population in Bengal is 50,114,003, of which Hindus including the 
scheduled castes are 21,570,407. The scheduled castes number 9,124,624 while the 
aged are 37,407,624 souls (Report of the Indian Delimitation Committee, 1604, 

fol. I, pr. 39), 

t The average ** general " population per rural geat in Bengal ix 900,706 as agaimat 
242,168 * Mahormedans " per seat. The average number of general “' voters per rural 
stat te 37,006 as against 29,596 ‘* Mahomedan "’ voters per seat. No account seems to 
have been taken in the Award of the comparative strength of the adult population al 
each community aud of its total popalation, (Ibid, Vol, [l—Statement showing the 


average afea, population and voting «tr R 
legislatures). ng ength per rural seat in the present and proposed 










CHAPTER XIII 
FUNDAMENTAL RIGHTS 
freneral Principles 


It is evident that there is a large measure of agreement among 
‘The need for a dectara. 2! sections of political thought in regard to 
rekee’? Fundamental the need for a charter of Fundamental 

Rights as part of the constitution of India. 
A few preliminary remarks are necessary as indicating the trend 
of opinion in different countries in this respect. The Statutory 
Commission while emphasising the greatness of the contribution 
which Britain is supposed to have made to Indian progress ob- 
serves: ‘“‘It is not racial prejudice nor imperialistic am- 
bition nor commercial interest which makes us say so plainly 
—it is a tremendous achievement to have brought to the Indian 
sub-continent and to have applied in practice the conceptions of 
impartial justice, of the rule of law, of respect for equal civic 
rights without referefice to class or creed and of a disinterested 
and incorruptible Civil Service...... In his heart even the bitterest 
critic of the British administration of India knows that India 
has owed these things mainly to Britain.’" ‘This is an expression 
of opinion which is endorsed by many people including Indians 
and Europeans. That there is an element of truth in it 1s perhaps 
admitted on all hands. 

Then we have it on the authority of Dicey that the British 
constitution is “‘ pervaded by the rule of law on the ground that 
the general principles of the constitution (as, for example, the right 
to personal liberty or the right of public meeting) are with us 
the results of judicial decisions, whereas under many foreigm con- 
stitutions the security (such as it is) given to the rights of indivi- 
duals results, or appears to result, from the general principles of the 


 constitution.** The right to individual freedom is supposed 
| ae — 


* Dicey : The Law of the Constitution, p. DL. 
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to be inherent in the ordinary law of the land and_ that 
right is one which cannot be destroyed without revolution in the 
ordinary institutions and manners and traditions of the British 
people. It does not form part generally of the written constitu- 
tion in the United Kingdom unlike in the case of certain continen- 
tal countries and all post-war democracies. Dicey is of the opinion 
that a guarantee of fundamental rights in the constitution appears 
to an Englishman an unnatural and senseless form of speech. The 
original advocates of personal freedom in England attached more 
importance to the question of providing legal remedies for the 
enforcement of particular rights and for averting specific wrongs 
than to the question of declarations of the rights of man; and 
fortunately there grew up in England a succession of valiant and 
impartial judges who defied the executive, when necessary, 
and gave the people the protection they required in this 
regard. Therefore, the English constitution is based large- 
ly on judge-made laws which represent an important aspect 
of the rule of law. Dicey claims that although the English 
constitution lacks those declarations or definitions of rights so 
dear to the framers of the continental constitutions, those rights 
are more respected in England than elsewhere.* The Dominions 
generally have followed the example of England with the excep- 
tion of Ireland, which has incorporated in its constitution a 
charter safeguarding the fundamental rights and liberties of the 
people. 

All the post-war constitutions contain declarations ef funda- 


Declarations of rights in mental mghts. These rights may be classi- 
eae War Cone Snene. fied under the following heads : 


(1) Personal and religious liberty and rights derived from such 
liberty, These rights are guaranteed to citizens and aliens alike 
and may properly be called the rights of man; 

(2) Civil and political rights such as the right to assemble, 
form associations, the freedom of the Press, the inv lolability ot 


residence and freedom of movement within the State. These are 


* There are some thinkers who hold that to-day personal liberty is 
more effectively safeguarded in France under the Administrative law than in Fogland, 
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reserved for citizens and guaranteed to aliens under certain condi- 
tions ; and 

(3) Still other primarily political rights such as the franchise 
for Parliamentary and Municipal elections. These are reserved, 
ais a general rule, for specially qualified citizens. 


All these rights, though in some respects interrelated, may 
be viewed from the standpoint of (1) liberty of person, (2) spiri- 
tual liberty, (3) economic liberty and (4) equality. The recogii- 
tion of the liberty of person was responsible for the abolition of 
slavery, t.e., the ownership of one man by another. The liberty 
of body implies liberty of locomotion. No one is to be hindered, 
according to it, in moving to whatsoever place he likes except in 
accordance with law (e.g., if he has been legally imprisoned or 
committed to a lunatic asylum after legal proceedings or if be has 
been arrested in order to compel him to render a service which 
cannot be substituted for). If a person is confined on a charge 
or on suspicion of a crime, the judiciary must decide whether 
detention is lawful or not. This is of the essence of the Habeas 
Corpus Acts which will be dealt with later. Closely connected 
with the liberty of locomotion is the right of residence and of mov- 
ing about from one part of the State to another and also of em- 
erating from it. The liberty of movement, however, is regulated 
by the system of passports. The inviolability of residence means 
that no private individual or official is entitled to enter a lodging 
or to search it except in accordance with law, or without permts- 
sion of the owner thereof. The secrecy of despatches sent by 
letters, telegrams and telephones also belongs to this group of 
nights. 
Spiritual liberty ordinarily means the liberty of conscience, 
of thought and of belief. This right prohi- 
Spiritual Liberty. bits the use of force to extract from one the 
profession of a particular opinion or belief. 
Tt implies further that the enjoyment of the rights of citizens as 
well as appointments to public offices must be independent of 
religious belief. This principle is, however, inconsistent with the 
absolute and compulsory prescription of a religious oath to be 
taken before the State authorities. The right of publicly expres- 
sing one’s thoughts is somewhat different from the liberty of 
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° thought itself. So also the right of publicly professing o religion, 
especially in congregational worship, is different from the liberty 
of conscience or of belief. There are laws in almost all States 
prohibiting ceremonies which, in their opinion, are illegal or 
immoral. In certain countries again constitutional provisions 
guarantee the liberty of public worship only to certain denomini- 
tions. , 

The liberty of the Press was formally regulated by _ pre- 
ventive measures such as censorship or the 

Liberty of the Press requirement of a license for publishing 
newspapers, or a bond as a_ security for 

collecting possible fines. All these methods are being followed in 
India under what is known as emergency legislation. But in 
modern times censorship, except under abnormal conditions, does 
not exist. In England it was abolished as early as 1695. Apart 
from preventive measures, the liberty of the Press is subject to 
the law of libel and of sedition. There has been much controver- 
sy on the question of forming associations. It is held by some 
that ‘* the closer the purposes of an association approach the pur- 
poses of the State, the greater becomes the competition between 
the association and the State; this appears most clearly in those 
associations whose purpose it is to exert an influence upon the 
formation and development of the State organisation itself, and 
which are called political associations.’’* Accordingly, the 
attitude of the State towards such associations depends upon the 
form of the State itself. The liberty of forming associations is 
looked upon with suspicion not only in absolute monarchies 
but also in democracies. Rousseau, for instance, held the 
liberty of association to be inconsistent with the idea and 
functions of the State. The French declaration of rights of 1789 
does not include the liberty of association. In 1791 a French law 
(Le Chapealier) categorically forbade all professional associations, 
and another law passed a year later dissolved all religious orders. 
But it is now generally believed that the liberty of forming asso- 
cintions is an essential right of mankind and affords un effective 
means of protecting the individual, although even to-day organisa- 


* Pitamic: A Treatise on the State, p, 198, 






seus nae 
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tions other than professional associations are hampered in France 
in enjoying the right of acquiring property. The French law is 
particularly severe against religious orders. 

Economic liberty implies the capacity of freely disposing of 

one’s personal wealth and the right of freely 
Economio Liberty. negotiating labour contracts and free choice 

of profession. Social customs and usages 
prevalent in India have considerably affected this right. 
There is, however, a different aspect of this kind of liberty. 
Under the influence of the labour movement Governments in 
modern times are called upon to intervene in a far-reaching man- 
ner in the economic life of the community for the purpose of in- 
creasing production, effecting equitable distribution and_protect- 
ing the working classes from evils affecting their health, morals, 
etc. It involves some restraint on unlimited liberty, but inter- 
vention by private organisations and the State in economic mat- 
ters, designed in the interests of the economically weaker classes. 
tends to realise the idea of social justice, in contradiction to the 
idea of unrestricted liberty. That perhaps is the reason why certain 
classes in the Hindu community commonly known as_ the de- 
pressed classes demand inclusion in the charter of fundamental 
riglits not only a table of economic rights but wider powers of 
intervention for the State in socio-economic matters. 

Religion, social or professional status, and wealth have all 
at one time or another been considered qualities justifying dis- 
crimination in law. Even at the present time differences are 
acknowledged particularly on the basis of nationality, eitizenship, 
race OF Sex. When, therefore, we speak of equality before the 
law. we mean only that those who at a certain period are legally 
held to be equal, must not be treated unequally. But legal 
equality is of no value if there is no equality in the application of 
the law by the executive authorities. Hence in modern democra- 
tic States an attempt has been made to do away with special or 
extraordinary courts such as those that existed in feudal times 
and to strengthen the judiciary and preserve their independence. 

It is interesting to note the observation made by 4 distinguish- 

ed scholar that *‘legal equality, in every res- 


, is equality : itt 33 
+h haa cr ald pect, does not exist even amongst citizens, an 


45 
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example of this is afforded by the rights of minorities 
as distinct from the fuller rights of the majority."’* 
He admits that the Minorities Guarantee Treaties concluded after 
the War guarantee equality to citizens with regard to their civil 
and political rights without distinction as to race, language pe 
religion and that adequate facilities are given to the linguistic 
minorities for using their language before the courts and other 
State authorities and for having their children instructed in pri- 
mary schools through the medium of their mother-tongue. Dr. 
Fitamic maintains that these provisions do by no means _ estab- 
lish the principle of equality, for citizens belonging to a linguistic 
minority do not enjoy, even where they are protected, the same 
rights as to the public use of their language as do citizens belong- 
ing to the linguistic majority. This is a view which the Indian 
minorities claiming equal rights with the majority, and in some 
eases preferential treatment as against the latter, would do well 
to bear in mind. 
The question which naturally arises is, why should 
India adopt the continental method and lay 
vente in ira “tory down a table of rights and find for it 
a place in the constitution? The answer 
to this question is twofold. In the first place, the inauguration 
of responsible government in the Indian Provinces and partially 
at the Federal Centre tinder the India Act of 1935 will mean to 
some extent the weakening of the authority of the Civil Service 
despite the safeguards and reservations and pave the way to 
the ultimate removal of control of Whitehall over Indian 
aflairs. Naturally, the minorities have good reasons to 
insist that complete security should be guaranteed to them in 
regard to their legitimate rights. The unfortunate fact that cer- 
tain minorities such as the scheduled castes have been 
for ages treated very badly by the caste Hindus in social and other 
matters stares us in the face. In the second place, there is a 
school of political thought which seems to hold that notwithstanding 
declarations made by British statesmen and Royal Proclama- 
tions issued from time to time drastic measures have on frequent 


* Pitamic: A Treatise on the State, p. 143, 
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occasions been adopted nullifying the so-called rule of law and 
violating the principles on which personal freedom is based. 
According to that school, the power of the executive ought to be 
considerably curtailed so that they may not interfere with the 
exercise by the people of certain inherent and fundamental rights. 
No loophole should be left for persons for the time being in 
power to use their discretionary powers for the purpose of impos- 
ing unnecessary restrictions wpon the people in the name of law 
and order. 

But there is one distinguished Indian publicist, name- 
ly, Sir Sivaswamy Aiyer, who is of opinion that the “......... 
inclusion of a declaration of rights in a constitution must be 
held to be unnecessary, unscientific, misleading and either legally 
ineffective or harmful.""* He proceeds to assign reasons for the 
view he has so emphatically expressed. First, the rule 
of law is so firmly established in the system of English 
jurisprudence, by which we are governed, that the danger 
of executive interference with the rights of citizens except 
under distinct provisions of law is not within the range 
of practical politics. T As we shall presently show, the rule of 
law which is the basis of English jurisprudence is not firmly 
rooted in this country and is liable to be violated by Indian legis- 
lative and executive authorities. 


In the Colonies there had been a_ long-drawn contro- 
Se eas tate to whether in cases of con- 
dity Act, 1865, and its flict between a Colonial statute law and 
‘hin the English Common law, the latter 
should prevail. In some cases in South Australia Clef 
Justice Boothby decided that legislation by a Colonial Parliament 


* Aiyer: Indian Constitutional Problems, p. 135. At the third scesion of the 
Round Table Conference on the 17th of December, 1932, Sir John Simon pointed out 
that °* Fundamental rights would be valueless if they were not implemented by law 
Courts, and if they were implemented, it would lead to great confusion." Practically 
the same view was expressed by Sir Samuel Hoare on the 22nd December, 19923, who 
‘ wondered whether it would not be possible to include in the Act a limited number of 
the proposed rights which seomed to be suaceptible to legislative treatmenf, and oblain 
a solemn declaration of the other and more general fundamental rights in some suitable 
manner such aos the Proclamation that might be issued to establish the Federation. 

¢ Aiyer: Indian Constitutional Problems, p. 14. 
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was void if repugnant to the law of England. The judgments 


were naturally resented by the Australian authorities and as a 


result the matter was referred to the law officers of the Crown 


in England at whose instance the Colonial Laws Validity Act 
of 1865* was enacted to define the doctrine of repugnancy in more 
precise terms. It was stated in the Act that a Colonial statute 
repugnant to the provisions of an Act of Parliament or any order 
or regulation made thereunder which was expressly or by implica- 
tion applicable to the Colony concerned was void to the extent of 
such repugnancy.t The Act further gave the Colonies the 
right to pass legislation repugnant to the Common law of England 
as opposed to a Parliamentary statute.[ It was in_ effect 
an Act calculated to extend rather than to restrict the spheres of 
legislative competence of the Colonies, although it reasserted in 
clear and definite language the supremacy of the British Parha- 
ment over the Colonies. § 

Professor Keith holds that the Colonial Laws Validity 
Act “‘ was passed to make clear the exact force of the 
vague rule imposed from the beginning of Colonial  legis- 
lation on legislatures that their legislation was to be in aecord 
with the principles of English law.’’ || The British Government 
decided that the doctrine of repugnancy of Colonial legislation was 
to be confined to repugnancy to enactments including orders, 
rules and regulations made under such measures as were expressly 
or by necessary intendment applicable to the Colonies. Colonial 
legislatures were thus rendered free, in_ his judgment, to 
enact measures which contravened the principles of the Com- 
mon law of England or even of statutory law when such 
statutory law had merely been introduced as part of the 
inheritance of English common law.$ It is thus clear 
that the English Common law could be superseded by the 
Colonies after the passing of the Validity Act in 1865. The 


* 28 & 29 Vict. c. 63. The Act does not apply to Indin. 

t Sac. 3. 

+ Lord Halsbury’s Judgment in Riel ©. The Queen, (1885) A.C, 675: Sec. 3. 
§ Dicey: The Law of the Constitution, p, 101. 


|) Keith: The Constitutional Law of the Dominions, pp. 24-25, 
@ Ibid, p. 25. 





‘anal 


_ CERITRAL UBRARY 





~*~ 


* 
FUNDAMENTAL RIGHTS 357 


Statute of Westminster* has removed all restrictions on the law- 
making powers of the Dominions in so far as it has removed the 
doctrine of repugnancyt and conferred upon them the power to 
legislate extra-territorially.{ 
In India a number of cases have established the fact that 
| British Indian subjects do not enjoy all the 
a epetish = Commen rights flowing from the English Com- 
mon law or that, at any rate, those rights may 
be abrogated by Indian-made laws. In Girindra Banerjee v. Biren- 
deanath Pal (31 C.W.N. 593), for example, the issue was raised 
inter alia that under sub-section (4) of Sec. 80A of the Government 
of India Act, a local Indian legislature could not make 
any law affecting any Act of Parliament and as such section 11 
of the Bengal Criminal Law Amendment Act, 1925, empowering 
the Government to detain a person in custody without trial, was 
void and ultra vires as being opposed to the Magna Carta, the 
Petition of Right, the Bill of Rights, the Act of Settlement and 
similar other Acts of Parliament. Rankin, C. J., held that clause 
4 of section 80A of the Government of India Act referred only to 
euch Acts of Parliament as applied by their ** own force "" as to 
determination of the will of Parliament with reference to a parti- 
cular subject matter, and not to rules and principles of English 
statutes and charters like the Magna Carta, the Bill of Rights, ete. 
He added that ‘* it cannot be construed as meaning that because im 
1726 when there was no other law the courts in Calcutta adopted 
the law that prevailed in England subject to many modifications, 
any part of the law so introduced which originated im statute as 
distinct from common law cannot be interfered with by the local 
legislature.’’ It is no use drawing an analogy between the 
British Colonies and India in 1726. For, in the former the 
English settlers carried from the inception of the settlement thei, 
own law because the sovereignty of the English Crown went with 
them, while in the latter English Common law and 
Statute law as in 1726 was imported into Calcutta mot 


* 29 Geo. 6, ch. 4. 
1 8. 2 of the Statute. Thore Dominions which have not adopted the Statute re 


main subject to the restrictions of the Colonial Laws Validity Act, 1565. 
+ 8. 3 of the Statute, 





THE PROBLEM OF MINORITIES 





by virtu nee ‘the sovereignty of the Crown nor by virtue 
. of the “fact that Englishmen at international law or 
otherwise carried with them their own statutes and laws 
but because by the sanction and permission of the then sovereign 
of the place the British community was allowed to apply its laws to 
itself and its Indian servants resident in the place and under its 
protection with adaptations to local circumstances. In one 
case, therefore, it was by the right of sovereignty and in the other 
ease by sufferance that English laws were introduced. Almost a 
similar view was taken as far back as 1870 by Cowell in his Tagore 
Law Lectures on the History and Constitution of the Courts and 
Legislative authorities in India. Chief Justice Rankin seems to 
have been right in holding the view he did in this respect in 
Girindra Banerjee’s case, although the distinction sought to be 
drawn between Acts and Acts is a distinction without a difference. 
But his interpretation of the scope of sub-section (4) 

of Sec. SOA of the Government of India Act 

Certain = Bengal = Acts does not appear to us to be a precise state- 
ment of the law. He admits that the parti- 

cular sub-section is wider than the provision that the local legisla- 
ture shall have no power to ‘* repeal '’ a Parliamentary statute and 
that the word ‘* affect “" inserted in the clalise may cover any in- 
terference with the will of Parliament as expressed in a statute. 
It will be seen that in sub-section (2) of Sec. 65, which deals with 
the Indian legislature as distinguished from a local legislature, it is 
provided that it shall not have power, unless expressly so authoris- 
el by Parliament, to make any law ‘* repealing or affecting any 
Act of Parliament passed after the year one thousand and eight 
hundred and sixty and extending to British India* (including the 
Army Act, the Air Force Act and any Act amending the same).”’ 
It is reasonable to argue that sub-section (1) of Sec. 84 of the 
Act, which lays down that ‘‘a law made by any autho- 
rity in British India and repugnant to any provision of this or any 
other Act of Parliament shall, to the extent of that repugnancy but 
not otherwise, be void,'’ should be read with sub-section (2) of 
Sec. 65 so far as the Indian legislature is concerned. It fol- 
lows, therefore, that the Indian legislature is competent to 


* The italica are ours. 


‘* 
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repeal or affect any Act of Parliament passed prior to 1861 
in exercise of the powers conferred upon it under sub-section (1) of 
Sec. 65 but subject to the limitations contemplated in clauses (i) 
and (ii) of sub-section (2). But no such authority is conferred on 
any local legislature; the restriction in the terms of sub-section (4) 
of Sec. 80A is complete and has no reference whatsoever to time 
or place. 
It has been held by Rankin, C. J., that the old English law 
introduced into Calcutta has been superseded 
The scope of sec. 8A (4) by the Indian Penal Code and the Criminal 
Procedure Code. Whether superseded or not 
so far as Calcutta is concerned, that law, should it form part of the 
existing English statutes, could not be affected by any local legis- 
lature under sub-section (4) of Sec. SOA. If, as we maintain, 
the provisions of the Magna Carta, the Bill of Rights, etc., which 
are Acts of Parliament* still exist, whether they are specifically 
intended for British India or not, there is no authority for the 
Bengal legislature to pass laws repugnant or obnoxious to them. 
The Criminal Law Amendment Act of 1925 and Acts of like charac- 
ter passed by the Bengal Legislative Council during 1930-34,1 
which seek to deprive His Majesty's subjects of the right to perso- 
nal freedom and propef judicial trial, seem to be ultra vires and in- 
valid in so far as they are repugnant to the provisions contained 1n 
those extant British statutes and in so far as they have not been 
corrected or regularised by competent Indian legislation. 
Very little doubt remains as to the meaning of sub-sec- 
tion (4) of Sec. 80A when comparison is drawn between 
the language of that sub-section and that of sub-sections 
(2) and (3). Moreover, it has not been convincingly proved 
that the I. P. C. or the Cr. P. C. has superseded the provisions as 
to personal freedom and right to a proper judicial trial incorporated 
in the British Acts, for they deal with persons arrested for cer- 
tain alleged offences with a view to their being placed on trial be 
fore competent courts of law} and not with persons restrained o} 
detained without trial. 


* Stephen: Commentaries on the Laws of England, pp. 656-069. 
| Bengal Act VI of 100, Bengal Act XII of 1992 and Bengal Act VIT of 18h 


t Sec. 54 of Cr. YP. C. 
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In Ameer Khan's case in 1870 (6 B. L. R. 392; 
on appeal 6 B.L. R. 481) it was contended that the 
provisions of Regulation TIT of 1818 and_ two subsequent 
Acts empowering the Government to arrest and imprison 
a British subject without trial were ultra vires by reason of 
their contravening one of the limitations to the legislative powers 
of the Governor-General in Council imposed by Sec. 43 of the 
Charter Act of 1833* which lays down inter alia that the laws or 
Regulations passed by the Governor-General in Council shall not 
affect ‘‘ any part of the unwritten laws and constitution of — the 
United Kingdom and Ireland whereon may depend in any degree 
the allegiance of any person to the Crown of the United Kingdom, 
or the sovereignty or dominion of the said Crown over any part of 
the said territories."" It was urged, that is, that if the Crown with- 
drew protection of its laws from its subjects, it had no 
right to claim allegiance from them due in return for such pro- 
tection. That contention was in the main upheld by 
Mr. Justice Norman who held, however, that the Common 
law did not apply to the Crown's’ Indian | subjects — re- 
siding in the muffasil. Mr. Justice Norman's view as regards the 
doctrine of allegiance was disapproved on appeal by Phear and 
Markby, J. J., but in Annie Besant v. Emperor Rahim, C. J., 
accepted it in 1916 (i. L. R. 39 Mad., 1085). The view of 
the Appellate Court seems to have found favour with the Privy 
Council. It pointed out in Bugga v. King Emperor (i. R. 47 
Ind. App. 128) that only those Indian laws or regulations were 
ultra vires under Sec. 438 of the Charter Act of 1833, 
reinserted in sub-section (2) of Sec. 65 of the Government 

| | of India Act, which sought to transfer or 

el raped aime nore qualify allegiance or modify the obligations 
consequent upon that allegiance. Laws or 

regulations were not void simply because some subject of the Crown 
thought that his allegiance was affected by them. In Damodhar 
Gordhan v. Deoram Kanji in 1876 (1 App. Cas. 332) the provision 
in the Charter Act was held to invalidate any Act of the Indian 
legislature intended to cede territory, without prejudice, however, 
to the prerogative right of the Crown to cede it which in its turn 


*3 & 4 Will. TV, oc. 85, 
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was subject to Parliamentary control. Thus in certain restricted 
spheres the subordination of the Indian legislature to the Im- 
perial authorities was asserted while that of a provincial 
legislature was complete. Attention may be invited in 
this connection to a speech made by Sir Nripendranath 
Sircar in the Legislative Assembly on the 29th July, 
1934, on the Bill seeking to extend the operation of 
the Bengal Criminal Law Amendment (Supplementary) 
Act. 1932. His contention was, in short, that since 
1870 the High Court at Calcutta had generally maintained that 
there is no reason for declaring an Indian Act ultra vires of the 
legislature on the ground that it constitutes infraction of the 
English Common law rights or abrogation of the habeas corpus 
or of the rights incorporated in the Magna Carta and similar 
other measures. The law as stated by the Judicial Com- 
mittee on some occasions is, as Sir Nripendranath says, 
that an Act promulgated by an Indian legislature in exercise 
of the powers conferred upon it, which abrogates the Habeas Cor- 
pus Acts or takes away any supposed Common law rights, will be 
intra vires of the legislature in question. 


It is difficult to accept without reservation Sir Nriper- 
dranath Sirear’s conclusion sought to be 

The 1935 Act effects a drawn from certain judicial decisions as 
alae regards the repugnancy or validity of Indian 
laws, or to agree with Professor Keith*® that 

the relevant clause in the Charter Act of 1833, reproduced in Sec. 
65 of the Government of India Act, coincides in effect with the pro- 
visions of Sec. 110 of the Government of India Act of 1935, for 
equally eminent judges have placed different and perhaps conflict- 
ing interpretations on the clause in question since 1570. The 
language in which the clause was couched was _ indefinite and 
vague, and one was in doubt whether every fresh accession of 
territory in India to the Crown made the English Common law 
applicable with certain local adaptations as was maintained by 
Mr. N. N. Ghoset or whether the allegiance of the Crown's sub- 
jects was not dependent on its due and effective protection of their 


* Keith: A Constitutional History of India, p. 179. | 
+ Ghose : Tagore Law Lectures on Comparative Administrative Law, pp. 570-71. 
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Common law rights in the territories acquired. Section 110 of 
the new India Act while keeping in tact the power of Parliament to 
+ legislate for British India, or any part thereof, saves from Federal 


or Provincial legislation certain Acts of Parliament*® and protects 
the sovereignty, dominion or suzerainty of the Crown in any part of 
Indiat and the law of succession to the Crown and is, therefore, 
far more clear than the provisions of the Government of India Act 
reproduced as they were from the Charter Act of 1533. 

It should be noted that no provision like that contained in 
sub-section (4) of Sec. 80A of the old Act is made in the 1935 
Act with reference to the Provincial legislatures. Those legisla- 
tures are subject to the limitations embodied in sub-section (2) of 
Sec. 108, clause (b) of Sec. 110, Sections 297-299 and the Seventh 
Schedule to the Act. What is important to remember is that Sir 
Sivaswamy Aiyer's thesis on the English rule of law as being ap- 
plicable to India has not been upheld consistently in the courts of 
law. 

Again, the provisions of law to which Sir Sivaswamy refers 
do not constitute effective or adequate temeiies against executive 
encroachments on popular rights. For the ‘* provisions of law ”’ 
themselves may violate the fundamental principles of law and jus- 
tice and invest the executive with éxtraordinary powers. 
To say, therefore, that there is no danger of executive interference 
with personal rights except according to law is to beg the ques- 
tion. Secondly, we are told that ‘* the rights included in these 
declarations are not placed above the reach of the legislature.’’ f¢ 
The suggestion is that the legislature may at any time infringe 
the rights embodied in the constitution. To that the answer 1s 
simple. ‘There may be certain safeguards in the constitution 
which the legislature sitting in its usual and ordinary way will not 
be competent to alter, amend or modify. It has been proposed, 
for instance, that provisions dealing with the personal laws, reli- 

* The Acts or laws completely protected are the law of British nationality, the Army 
Act, the Air Force Act, the Naval Discipline Act and the law of Prize or Prize Coucta. The 
Act of 1935 and the rules or orders made thereunder and the King’s prerogative to «rant 
special leave to appeal are saved subject to the other provisions of the Acti itself. 

| Professor Keith is not quite accurate when he refers to ‘* British India "* in this 
connection, The saving extends to the whole of India including the Indian States 


and not merely to British India. (Keith: A Constitutional History of India, p. 179.) 
¢ Aiyer: Indian Constitutional Problems, p. 134, 
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« 
gious rites and customs of any community should be placed out- 
side the purview of the legislature sitting in its ordinary capacity 
and discharging its functions according to the ordinary procedure. 
With regard to those safeguards which do not come under this’ 
category, it may be pointed out that members of the !egislature 
would think seriously before taking any step to nullify them by a 
newly promulgated statute, and this, in itself, would constitute 
a great and effective check on hasty and ill-advised legislation. 
Then further even if legislative control over the constitution be com- 
plete and unqualified—in India that control is subject to certain 
reservations*—it is much better than constant and irritating 
executive interference. 

Thirdly, Sir Sivaswamy says that ‘* the language in which 
the so-called rights are declared clearly shows that they are not 
legally enforceable rights at all.""t Whether the rights are 
legally enforceable or not, the judiciary is likely to show greater 
regard than now for the fundamental rights of the people, should 
they form part of the constitution, in dealing with cases arising 
out of executive or police excesses. The judiciary will then inter- 
pret the laws in the spirit of the declaration thereby removing to 
a considerable extent any possible chance of abuse of their 
authority by the execirtive or the police. It is not true to say that 
if these rights are not enforceable in a court of law, they are merely 
illusory safeguards, 

Further, Sir Sivaswamy argues that if these rights are treated 
Witkin chs ike, bee ‘* having the force of law and as not being 
lature may be inter liable to change by the ordinary legislature 
they are sure to interfere with the working of 
the legislature and to hamper the passing of legislative measures 
which may be found to be called for in the interests of the safety 
of the State."’{ This eminent publicist and lawyer will, however, 
admit that in all written constitutions the powers of the legisla- 
ture are not so wide and extensive as in the unwritten and tlexibie 
constitutions. In the former case, there is more scientific separe- 
tion of powers and the legislature is not an omnipotent body. 


* S. 208 of the 1955 Act. 
t Aiyer: Indian Constitutional Problems, p. 1H, 
+ Aiyer : Ibid, p. 195. 
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But that does not mean that the legislature will not at 
all be able to deal with emergencies. In the last resort those who 
are responsible for the constituent functions of the State are com- 
petent in law to use, and from the point of view of practical poli- 
tics, do use their reserve or inherent powers in circumstances justi- 
fying and calling for drastic measures subject to the restrictions 

imposed on them by the constitution. | 
What is aimed at by a declaration of rights is an effective 
check more upon executive interference than upon legislative 
competence. With all deference, therefore, to Sir Sivasweamy 
Aiver and Sir John Simon, we think that the Rt. Hon'ble 
Srinivasa Sastri was right in insisting on the inclusion 
of a table of essential rights in the body of the constitution, if not 
for the purpose of ensuring the enjoyment of individual liberty, at 
any rate, for the purposes of political education. Mr. Sastri says 
that a declaration of rights ** gives the juridical background of a 
neople’s public hfe, in other words, the fundamental, legal and 
juridical notions upon which political institutions are based.'’* 
A declaration of fundamental rights will serve as an instrument of 
education to the people and a warning to the executive who, in- 
vested with extraordinary powers, may feel inclined to abuse their 

pewers and defy public opinion. 

It may be pointed here that there have been a long series of 
important adjudications in the United States 
re nekare of Bretection bearing on the inherent limitations on 
Governmental power. The United States 
constitution contains, as we have already seen, a statement 
or declaration of fundamental rights, but evidently no declaration 
can be exhaustive and anticipate controversies arising out of cir- 
cumstances which nobody can foresee. It has been found extreme- 
ly difficult to secure from the Supreme Court a uniformity of deci- 
sions on the issue involved in the implied powers of the Government 
vis-a-vis the inherent rights of the people. In Bardwell y. Ander- 
son and Collinst the Court held that ‘‘ there are certain 
fundamental rights which our system of jurisprudence has always 
recognised, which not even the legislature can disregard in pro: 


* Sastr: Kamala Lectures (Caleutts University Publication), p. 23. 
{ 44 Minn., 97, 46 N. W., S15. ba 
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ceedings by which a person is deprived of life, liberty or proper- 
ty...’ On the other hand, in Williams v. Evans,* it has been 
laid down that ‘* the legislature has all legislative power not with- 
held or forbidden by the State or Federal constitution.” There 
are eases, some seeking to vindicate the authority of the 
Government and others purporting to protect the people against en- 
croachments on rights based on natural justice and reason. 
It is urgent that in order to prevent possible conflicts m 
India as well as to limit the authority of the State, in so far as 
that limitation is necessary to uphold the ultimate sovereignty of 
the people and to assert their rights, a declaration of fundamental 
rights should be incorporated in the constitution. Such a declara- 
tion would give the Courts the necessary guidance as to how and 
where the Government and their officers stand in relation to citi- 
zens. It will not solve the problem but will certainly simpliiy it. 
Besides and above all, special protection of the minorities flows 
from and is dependent on declarations of fundamental rights.T 

The main object of such declarations is to protect the indi- 
vidual citizen against the organs of the State, particularly the 
executive, in order that they may not exceed the powers given 
them under the constitution and imperil his liberty. But occa- 
sions may arise when the exercise of unrestricted liberty on the part 
of the individual becomes dangerous to the State. It is necessary 
then and only then to suspend the fundamental rights of the 
people. But ina real democracy such a drastic step must be taken 
with great care and caution and its operation must not be unduly 
oppressive and prolonged. 

Almost all modern constitutions provide for suspensions of 
these rights in times of danger. It Is laid down, for instance, 
in section 9 of Article I of the United States Constitution that the 
« privilege of the writ of habeas corpus shall not be suspended, 
unless when, in cases of rebellion or invasion, the public safety 
may require it.’ The nature and period of suspension depend 
in a country generally upon the form of its Government. It 
meana that the more democratic a country, the less drastic is the 
nature of the suspension law. But although this proposition 1s 


#190 Minn.. 32, 165 N. W. 405, L. R. A. DIS YF, 542 
| Cf. Chapter TV, supra. 
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generally correct, it is well-known that some of the most democratic 


+ 


countries on paper at least have invaded most violently the rights 


of citizens. An attempt has been made to develop this thesis 


in an earlier chapter with particular reference to Germany, Russia 
and the Irish Free State. 
Modern constitutions, however, do not permit of suspensions 
of fundamental rights without previous or at 
A ante of siege ™ east subsequent sanction of the legislature. 
According to the French law of 1878, — the 
‘* state of siege '' (tat de siege) may be declared in times of 
war or armed rebellion by a law, but it must be determined at 
the same time for which district and for how long this extraordi- 
nary measure is to be in operation. The effect of this is _ the 
transfer of jurisdiction in the maintenance of law, order and 
security from the civil power to the military authorities whenever 
und in so far as the latter deem such transfer essential. ‘The 
military authorities are entitled to order home searches, seize arms 
and prohibit publications and meetings calculated to foster and 
foment disorder. Any action against the security of the State, 
the constituion and peace and order, is to be tried before’ the 
military courts. If the necessity for a state of siege arises while 
the legislature is not in session, the President of the Republic is 
ermmpowered to declare it by a special decree, but the legislature 
must either approve or cancel his decree at the earliest opportunity. 
Similar provisions have been made in the German constitution to 
which reference has already been made. 


In Great Britain a comewhat different procedure ts 
followed. In times of danger certain 
provisions of the Habeas Corpus Acts 
are held in abeyance. Its legal effect 
is that persons arrested or imprisoned on certain crimi- 
nal charges forfeit their claim to a speedy trial or release. 
When, however, the Suspension Act ceases to be in force, anyone 
who has kept in custody a person wrongfully, is liable both civilly 
and criminally. It may not always be fair to make officers of the 
State hable for acts committed in times of great excitement and for 
the purposes of the maintenance of law and order, and that is why in 
Great Britain, on the expiry of the Suspension Act, an Act of 


Suspensions of habeas 
corpus in England. 
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Indemnity is passed with a view to rendering the servants of the 
State immune from prosecution for having committed the breaches 
of law during the time of the suspension. But it must be remem- 
bered that Indemnity may be given only by means of law which 
means that it is Parliament which will decide whether the state of 
things justified the passing of an Indemnity Act to cireumvent the 
liabilities for breaches of the law during the suspension period. 
Generally, however, Parliament gives the executive the power 
which they seek in this regard. 


I. Freedom of Discussion, 


Freedom of discussion and liberty of the Press are two of the 
most essential and cherished rights of man 
A new English measure in the civilised world. In Rex v. Sullivan 
Lord Fitzerald sitting in court with Justice 
Cave addressing the Grand Jury observed: ‘* By liberty 
of the Press I mean complete freedom to write and publish without 
censorship and without restriction, save such as was absolutely 
necessary for the preservation of society. Our civil liberty is 
largely due to a free Press which is the principal safeguard of a 
free State, and the very foundation of a wholesome public opi- 
nion.’’ * His Majest¥’s subjects in England enjoy a_ large 
measure of freedom of discussion and liberty of the Press. 
The position there has to some extent been altered un- 
der Mr. Macedonald’s National Government. A measure 
dealing with incitement to disaffection in the forces spon- 
sored by that Government makes the possession of docu- 
ments likely to cause sedition an offence.t It authorises 
search and seizure on a magistrate’s warrant. It confers on 
the Director of Public Prosecutions power to decide whether « 
ease should be dealt with summarily. There have, however, been 
two important amendments to the original Bill. The first amend- 
ment appears to transfer the onus of proof that a man is In posses- 
sion of seditious literature for the purpose of committing an 
offence under the Act to the prosecution. It was originally 


* XI Cox., 44. 
* Cs. Sa, 35, and 36 of The Bengal Suppression of Terrorist Outrages Act, 1932. 








3 es a + 
| -_nte | r Wid Ip ans oe came the obligation of proving 
his in nee* which was a complete reversal of the English legal 
—— doetrit ae tl lat a man is" innocent until proved guilty. The next 
a nendment i is calculated to secure a defendant the right to choose 

trial by jury. But freedom of diseussion does not mean 
that the person who claims that right is competent, un- 
der pretence of freedom, to attack the rights of the com- 
munity or to bring into public contempt the constitution 
or the judiciary or to promote an insurrection or dis- 
turb public peace.t In other words, every Englishman is free to 
write and say anything; but he is held responsible in law for what 
he writes and says. This is the only restriction imposed by law 
upon the liberty of the Press and freedom of speech. 
The English law of libel includes not only seditious lbel but 
also libel against private persons. So far as 
The English law of libel. the second kind of libel is concerned, it may 
. be pointed out that the verson who makes 
a defamatory statement and authorises its publication in writing, 
the actual writer of the statement and the printer and the pub- 
lisher of the said printed matter are all liable in law and may each 
be severally sued or proceeded against. Honest belief and ood 
intention on the part of the libeller constitute no legal ilefence of 
his conduct. It does not protect him even if he can show that 
he had good reasons to think that the false statement he had made 
was true. The mere truth of a defamatory statement does not 
secure immunity for him from legal liability. But by Lord 
Campbell's Libel Act of 1843 the defendant on an indictment is 
allowed to plead the truth of the defamatory statement and_ to 
plead also that its publication was for the public good. The 
criminal liability of a publisher has been altered by the edmission 
of proof that the publication was without his knowledge and did 
not arise from negligence on his part. The right thus secured is 
very valuable inasmuch as the libeller cannot be penalised by the 
court if he can prove that the defamatory statement he published 
was in public interest. 










* cj. B. & T. O. Act, o. 96, 
+ Cj. Professor Keith's» foot. note at p. 306 of Anson's The Law and Custom of the 
Constitution (Part 1), the Police Act of 1919 and the Emergency Powers Act of 1920, 
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We are not, however, concerned as much with that aspect of 
Pg ee the law as we are in this country with the 
ico Enportant. ~—Ss« Law =f sedition in connection with the free- 

dom of discussion and liberty of the Press. 
The law of sedition extends to seditious words spoken and also to 
seditious libel, ¢.¢., the seditious words written and published. 
In Russell on Crimes the English law of sedition is defined thus : 


‘~ Sedition consists in acts, words or writings, intended or calculated, 
under the circumstances of the time, to disturb the tranquil. 
lity of the State by creating ill-will, discontent, disaffection, 
hatred or contempt, towards the person of the King or to- 
wards the constitution or Parliament or the Government or 
the established institutions of the country, or by exciting ill- 
will between different classes of the King's subjects or cn- 
couraging any class of them to endeavour to disobey, defy, 
or subvert the laws or resist their execution, or to create 
tumults or riots, or to do any act of violence or outrage, UF 
endangering the public peace.’’* 


Sedition, as Lord Fitzerald observes,T is a crime against 
society and nearly alike to that of treason, and it frequently precedes 
treason by a short interval. From Russell's definition it is clear 
that sedition is a very comprehensive term in England embracing 
as it does within its scope not only attacks on the State but also 
offences relating to class hatred. If the wording of the tawt 
is interpreted and acted upon literally, then the freedom of dis- 
cussion and the liberty of the Press are practically reduced to a 
nullity in England. But as in many other matters English 
ee tiitek Pisa Gn: law and English practice are not identi- 
joys ample measure of eal in regard to sedition also, for even under 
eee this comprehensive law the English Press 
and platform enjoy an ample measure of freedom. W hatever 
might be the law, ~— it is now extremely seldom thitt 
any attack on the Government or on_ either House of 
Parliament is treated as seditious, and the constitution 


*** In England the offence of seditious libel is not 4 statutory offence defined iw 
Act of Parliament but @ common law misdemeanour elaborated by the decisions of 
judges.”’ (Justice Strachey in Tilak’s case.) 

+ Rex ec. Sullivan (XI Cox. 44). 

fA seditious intention 1s also defined by statute (60 Civo 


©. 8. 8. 1). 
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is. frequently abused with impunity.""* As a _— matter 


of fact, the greatest latitude is permitted in England 


in the discussion of political affairs. Nor is this all. 
Prosecutions in seditious cases are tried by ordinary courts with a 


jury who are entitled to give a verdict on the issues raised, and 
therefore it is the jury who ‘' determine the question of erimi- 
nality or innocence of the words used by the defendant.’’¢ Further, 
after having quoted Lord Kenyon'’s maxim that ‘* a man publishes 
whatever a jury of his countrymen think ts not blamable,’’ Lord 
Fitzerald asked the jury in Rex v. Sullivan to remember that ** in 
ordinary cases the facts are for the jury and the law for the judge; 
but in cases of libel, and with a view to the true freedom of the 
Press, the law casts on the jury the determination of both law and 
fact.’’ It is, therefore, clear that the verdict of twelve impar- 
tial Englishmen decides whether a particular expression of opi- 
nion constitutes sedition.{ Tt gives the people an effective safe- 
guard against executive excesses or judicial indiscretion, 
The Indian law of sedition is defined in section 124A of the 
Indian Penal Code. That section is taken 
tea tes Vette almost verbatim from the English Jaw on 
the subject save that clause of the law 
which deals with the offence of promoting class hatred—a sub- 
ject which in India is treated of in section 153A of the Indian 
Penal Code. The Indian law of sedition reads as follows : 


Whoever, by words, either spoken or written, or by signs, or nv 
visible representation or otherwise, brings, or attempts to 
bring, into hatred or contempt, or excites, or attempts to 
excite disaffection, towards Her Majesty§ or the Governinent 
established by law in British India, shall be punished with 
transportation for hfe or any shorter period, to which fine 
rnay be added, or with imprisonment which may extend ta 
three years, to which fine may be added, or with fine.’ 


* Lord Hewart: The New Despotiam, pp. 30-31. 

+ Ibid, p. WO. 

+ These expressions only 
ewlence and are used for the p 
New Despotism, p. 51), 

§ In Schedule I to the Government of India (Adaptation of Indian Laws) Order 
1937, “or the Crown Representative ‘' has been inserted, Ey fhe same Order the ‘ane 


ehall mean His Majesty's Reprosentative for the exercise of the functi : 
in its relations with Indian States. functions of the Crown 


are taken exception to which constitute incitement to 
urpose of ** causing riot or rebellion “' (Lord Hewart: The 
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There are three explanations attached to this section. 

Explanation I.—The expression ‘* disaffection '' includes disloyalty 
and all feelings of enmity. 

Explanation L1.—Comments expressing disapprobation of the measur- 
es of the Government with a view to obtain their alteration by 
lawful means, without exciting, or attempting to excite hatred, 
contempt or disaffection, do not constitute an offence under 
this section. 

Explanation I1I1.—Comments expressing disapprobation of the ad- 
ministrative or other actions of the Government, without 
exciting or attempting to excite, hatred, contempt, or dis- 
affection, do not constitute an offence under this section. 

The present law of sedition is the result of an amendment 
carried out in 1898 of the original law of 
Some eating cases 9D = 1870.* The law has not been altered 
in any important respect but has been stated 
in clearer language in the light of judicial decisions delivered from 
time to time, particularly in Queen Empress v. Jogendrachandra 
Bose (19 Cal. 35), Queen Empress vy. Bal Gangadhar Tilak (22 
Bom, 112), Queen Empress v. Ram Chandra Narayan and another 
(22 Bom. 152) and Queen Empress v. Ambaprosad (20 All. 55). 
The discussions that took place when the amending section 
tout of the kaw Wason the legislative anvil bring out in bold 
based on judicial deci- relief the reasons which led the Government 
to modify the law. In some of the cases re- 
ferred to above different interpretations had been placed upon the 
words used in the original section, and although the judges had 
admitted the widest possible scope of the section in their decisions, 
it was felt that no loophole should be left for any doubt or ambi- 
guity in the matter. The executive wanted the law to be more 
effective for the purpose of meeting the requirements of the 
situation and hence, on the basis of judicial decisions, they pro- 
ceeded to amend the law and thus strengthen the hands of the 


Government. 


Mr. Chalmers, Member in charge of the Bill, while explain- 
ing the purpose of the amendment said. in 
Analogy between FEng- es I I ; ; : | “2 
land and India holds no reply to the objections raised against the 
. amendment : 


* Bee Act IV of 1598, 


a, #*. 







SPS 
Lorene Article 96. o t that bid ice ‘s) he states the English law 
sin the clear and precise terms which I read to the Council on 
Si the 21st December. There is nothing in that Article, and there 
‘ is nothing in the almost identical Article framed by the 
Criminal Court Commission to suggest that an appeal to 
violence is o necessary factor in the offence. I take it that 
the offence is complete, both in India and in England, if it 
be proved that the offender had attempted to excite disaffec- 
tion towards the Government. It is not necessary that he 
should himself appeal to foree......... But after all these argu- 
ments are more or less academic. No one in his senses would 
contend that because a given law is good and skuitable in 
England, it is, therefore, good and suitable in  India........ N 
Language may be tolerated in England which it is unsafe to 
tolerate in India, because in India it is apt to be transformed 
into action instead of passing off as a harmless gas. In 
legislating for India we must have regard to Indian conditiona, 
and we must rely mainly on the advice of those who speak 
under the weight of responsibility and have the peace and 
good government of India under their charge.''* 


Again, Sir Alexander Mackenzie, the then Lieutenant-Gover- 
nor of Bengal, observed : 
‘Much of the outery against the present Bill rests upon its sup. 
. posed divergence from the law of England on seditious libel, 
and on the assertion that the law as settled in 1870 was euffi- 
cient and ought to be final, Now I venture to assert these - 
two propositions—tirst, that the law of England, built up by 
judicial rulings to meet the circumstances of a homogeneous 
people directly mterested in and sharing in its own govern- 
ment, is not necessarily a norm to which the law of India 
ought strictly to conform; and second, that the conditions 
of the country have themselves so altered since 1870 that 
what was adequate then is not necessarily adequate now...... 
It is clear that a Sedition law which is adequate for a people 
ruled by a government of its own nationality and faith may 
be inadequate, or in some respects unsuited, for a country un- 
der foreign role and inhabited by many races, with diverse 
customs and conflicting creeds. It is impossible in India to 
accept the test of direct incitement to violence or intention to — 
commit rebellion, and limit the interference of the Govern- 
ment to such cases.’’} 






* Proceedings of the Governor-General's Council, 1898, Vol XXXVI. Appeal to 
violence is at present considered to be an element of the offence in England, 
+ Ibid. 
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_ The law as amended has not of course widened the scope of 
the law of sedition in this country. The judicial interpretation 
‘as it stood between 1870 and 1898 had already defined the range 
and scope of the law. The amendment has only restated it and 
obtained legislative sanction for the judicial decisions. As we 
have said, there is nothing particularly objectionable in the 
Indian law as such as contrasted with its English counterpart. 
But the question is, how is the law applied here? Mr. Sastri 
says, ‘‘ We know too well that, while that 
—_ GL ese tag sedi; Jaw in England is brought into operation 
with the greatest caution and the executive 
bear a lot of provocation before they resort to it, in India there is 
almost nothing by way of free criticism which the executive do 
not resent, and, if only they care, do not also bring up before the 
courts.’"** The observation made by Mr. Sastri deserves to be 
seriously considered and is entitled to a respectful hearing. The 
number of sedition cases that are brought up before the courts 
annually against the Indian Press and nationalist speakers is 
rather large. It raises the presumption that either the 
country is always in a mood to delight in seditious attacks or to 
listen to them or that the Government are anxious on every possible 
occasion to penalise ‘the freedom of discussion and liberty of the 
Press for the purpose of suppressing expressions of public disappro- 
val or disapprobation of the measures adopted by them. 
The practice that has grown up as a result of the judicial inter- 
pretation of the law of sedition also helps the 
in Uh agro Fee executive to a considerable extent in unduly 
India differs from that in yegulating and restricting the freedom of the 
are Press and of discussion. The courts have 
held that appeal to violence is not @ mecessary eonstituent of the 
law of sedition as defined and laid down in section 124A of the 
Indian Penal Code. Then further the cases under that section are 
not usually tried in India with the help of a jury. It is the courts 
whieh decide both the questions of fact and of law leaving the ac- 
cused persons no chance to appeal to the common sense of “tv elve 
impartial men of the realm.’’ On these two points, therefore, the 


* Sestri: Kamala Lectures (Calcutta University Publication), p. 28. 
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The liberty of the Press is affected not only by the law of 

_ sedition but also by section 99 A-G. of the Criminal Procedure 
Code, the Post Offices Act, the Sea Customs Act, the Princes Pro- 
tection Act, the existing Press emergency laws and sections 35 and 
36 of the Bengal Suppression of Terrorist Outrages Act of 1932 as 
amended up to 1934. 
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I. The Right of Public Meetings and Assoctations. 


The right of public meeting and of association, as we have 

seen in an earlier chapter, forms sn _ essen- 

caw relating to meetings tial part of the fundamental rights of the 

people in all modern democracies. In Eng- 

land the police or the executive have no special power to control 

open-air assemblies. The English nation have enjoyed this right 

for a fairly long time, thanks to the alertness of the people and the 
protection extended to them by the courts.* 

That right had been established long ago and the celebrated 
case of Beatty v. Gillbanks{ states it with marked accuracy and 
precision. The facts of the case are these. The magistrate con- 
cerned apprehending a breach of the peace at Weston-Super-Mare 
had served a notice on the Salvation Army in order to prevent the 
Army from holding their meeting at that place. They 
ignored the notice and assembled at that place with the 
knowledge that their meeting would provoke the Skeleton Army 


* Cj, the provisions made in the recently promulgated Public Order Act in England 
1006" It prohibits the wearing of a uniform signifying association with n politien! 
organisation except on certain ceremonial occasions, and organisations to be trained and 
equipped for physical force for promoting political objects. It empowers the authorities 
to prohibit public processions or dictate the route to be followed by them. It forbids the 
carrying of offensive weapons at public meetings und processions, and the use of abusiv 
and provocative language and bebaviour in public places. The ‘measure seems | ie 
drastic and # sort of compliment to the Fascist method of political purging wo 
will depend on its application, ; a a 

+9 Q. B. D. 306. 
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to cause disturbance. The police appeared on the spot and asked 
the Salvation Army to obey the notice of the magistrate and 
disperse. One of the members of the Salvation Army refused to 
obey the order and was arrested. Subsequently the arrested per- 
son and a few others were convicted by the magistrate on a charge 
of organising and participating in an unlawful assembly. The con- 
yiction by the magistrate was on appeal set aside by the Queen's 
Bench Division. In delivering the judgment Field, J., observed - 


“What has happened there is that an unlawful organisation (the 
Skeleton Army) has assumed to itself the right to prevent the 
appellants and others from lawfully assembling together, and 
the finding of the justice amounts to this, that a man may be 
convicted for doing a lawful act if he knows that his doing it 
may cause another to do an unlawful act. There is no authe- 
rity for such proposition.” 


The principle stated in that case was accepted and upheld in 
Rex v. Justice of Londonderry.* The presiding judge in the 
course of his judgment remarked : 


' T agree with both the law as laid down by the judges, and their 
application of it to the facts as they understood them, The 
principle underlying the decision seems to me to be that an 
act innocent in itself, done with innocent intent, 
and reasonably incidental to the performance of a duty, to 
the carrying on of business, to the enjoyment of legitimate 
recreation, or generally to the exercise of a legal right, does 
not become criminal because it may provoke persons to break 
the peace, or otherwise, to conduct themselves in an illegal 
way. A.... If danger arises from the exercise of lawful rights 
resulting in a breach of the peace, the remedy ig the presence 
of « sufficient force to prevent that result, not the legal con- 
demnation of those who exercised those rights.” 


Tt is now a well-established law in England that a4 lawful 
assembly meeting for purposes which are 

eee niawiul not prohibited by law cannot be declared 
except under special cir- yniawful on the ground that the exercise of 


. the lawful rights by the assembly may pro- 


* 38 L. R, Ir. 440. 
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voke wrong-doers to cause disturbances and breaches of the peace. 


Tf any such case arises, i.e., if a conflict arises between a group of 
persons intent on meeting together for lawful purposes and another 


group of persons, who with the avowed object of preventing the 
former from holding their meeting, cause disturbances, it is the 
business of the police to stop the wrong-doers and trespassers and 
thereby prevent the conflict. It is not proper on the part of the 
police to prevent the holding of a lawful assembly or to arrest those 
who exercise their lawful rights. Dicey thinks that there is an ob- 
vious and important limitation upon this right of public meeting—- 
“ limitation which has been emphasised in some judicial pro- 
nouncements.* The principle has been asserted, for example, in 
O'Kelly vy. Harvey (1883) that should a magistrate have ‘ reason- 
able and provable grounds "’ for believing that there would be a 
breach of the peace if certain people assemble at a particular place, 
he is not ‘* to defer action until a breach of the peace had actually 
been committed.’’ His paramount duty in the circumstances is 
to “ preserve the peace unbroken and that by whatever means 
were available for the purpose.’ It does not matter even if the 
magistrate fails subsequently to prove, when challenged, that the 
meeting was in fact unlawful. ‘* Where a public meeting, though 
the object of the meeting and the conduct of the members thereof 
are strictly lawful, provokes a breach of the peace,’’ observes 
Dicey, ** and it is impossible to preserve or restore the peace by 
any other means than by dispersing the meeting, then magistrates, 
constables and other persons in authority may call upon the 
meeting to disperse, and if the meeting does not disperse, it be- 
comes an unlawful assembly.”* + 

Again in another important case (Wise v. Dunning, 
1902)$ a Protestant lecturer conducted a vigorous carn- 
paign of open air meetings in the Roman Catholic quarters of 
Liverpool. On previous occasions his demonstrations had caused 
serious disturbances largely on account of the lecturer's offensive 
utterances concerning Roman Catholics. He wag summoned on 
information that breaches of the peace had taken place in conse- 


*O'Kelley o. Harvey (14 LR. Tr. 1), 


! Dicey: The Law of the Conatitution, pp, 279-74 
+1. K. B, 107: K. & Bh. 357. 
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quence of the meetings and that there was reason to believe that he 
intended to hold similar meetings whereby serious breaches of the 
peace would follow. The summons asked that Wise must be order- 
ed to find securities to keep the peace. It was held that the magis- 
trate had jurisdiction to bind him over in recognisances to be of 
good behaviour. This case differs, as Wade and Phillips point 
out,* from Beatty vy. Gillbanks in that whereas Wise had previous- 
ly been found guilty of the breaches of the law, the Salvation Army 
had committed no illegal acts or caused no breaches of the peace. 
Dicey, however, admits that the only justification for 
To t transaction of Preventing a lawful assembly from exercising 
soho business is an their legal rights is what he calls ‘* the 
necessity of the case."’ It means that only 
in extreme emergencies when peace cannot be maintained by any 
other means a lawful assembly may be called upon to disperse. 
Under the provisions of the Public Meetings Act of 1908 any 
person creating disorder or attempting to create disorder for the 
purpose of preventing the transaction of business at a public meet- 
ing is guilty of (7) an offence punishable summarily provided the 
meeting is a lawful one and (ii) an illegal practice within the 
meaning of the lawt provided the meeting Is @ political assembly 
held between the issue ‘of and return to a writ for the election of 
a member of Parliament. 

The Indian law on the subject is governed by the Seditious 
Meetings Act, 1911, and the Criminal Pro- 

Saale powers evtan «6 cedure Code. By the former Act the 
magistrates. Governor-General in Council has power to 
extend its provisions to a province. When a particular pro- 

: vince is brought within its purview the local Government? notifies 
certain areas and proclaims that in those notified areas NO meet- 

. ing can be held without three days’ notice to the district officer 
he district officer can, however, dispense with the notice, but 
then that is a = mioatter for him alone to decide. Even ks 
othe requisite notice Is given the district officer can prohibit the 
meeting if he is of opinion that such a meeting is likely to disturb 


. 


* Wade and Phillips’ Conatitutional Law, p. 308, + 
Sm 4 The Corrupt and Illegal Practices Prevention Act, 1564. 


_ . | + fad wh. » reac ' Provincial Govern- 
er + The impression '* Local Government shall now be read as © Pro 
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Ber observed in England, that is, that a lawful as- 
a, scarce Mage sembly meeting for purposes which are not 
= prohibited by law cannot be declared unlaw- 
ful on the ground that the exercise of the lawful mght by the 
assembly may provoke wrong-doers to cause disturbances and 
breaches of the peace, is accepted by the courts in India as_ the 

underlying principle of the Indian law also. An important case 
arose a few years ago out of a petition made before the Hon’bie 
Mr. S. K. Sinha, Chief Presidency Magistrate of Calcutta, by an 
Assistant Commissioner of the Calcutta Police. The petitioner 
prayed for an order under section 144 of the Cr. P. C. to be served 
on the Chief Executive Officer of the Calcutta Corporation direct- 
ing him not to hoist, or allow anybody to hoist, Congress flags for 
a period of one week from June 16, 1933, on Corporation build- 
inge, parks and other Municipal institutions, as was like- 
ly to be done in connection with the C. R. Das Death 
Anniversary celebrations, on the ground that the same 
was likely to cause annoyance to certain sections of the 
public and thus lead to a breach of the public peace. 
The magistrate held that the “ hoisting of Congress flags 
is not an offence by itself. The duty of the police is not to inter- 
fere with those hoisting Congress flags but to warn those who are 
likely to create a disturbance of the public peace when flags are 
hoisted and to bind them down, if necessary, under Section LO7 
Cr. P.C."’ The learned magistrate rejected the prayer of the 
Assistant Police Commissioner. 

In another important case which came up before the 
Calcutta High Court the issue raised was slightly different, but 
the judgment of the court is interesting. This was a case brought 
ageist certain shop-keepers at Chandpur in Bengal, who were 
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alleged to have hoisted the National Flag on January 26, 1933, 
generally known as the Independence Day, and refused to pull it 
down when asked by the police to do so. The magistrate. con- 
victed the accused under Section 17(1) of the Criminal Tiaw 
Amendment Act and sentenced them to one month's rigorous im- 
prisonment and a fine of rupees thirty each as in his opinion they 
hoisted the flag in compliance with the surreptitious directions of 
an association lawfully declared by the Government to be unlawful 
and thereby assisted the secret and surreptitious operations of such 
an association. On appeal the Sessions Judge of Tipperah up- 
held the conviction but reduced the sentence to a fine of rupees 
thirty each, setting aside the sentence of imprisonment. The 
Sessions Judge observed in the course of his judgment that while 
the hoisting of the flag was in itself not an offence, doing so on 
a day and at a time prescribed by unlawful associations together 
with refusal to take it down when requested to do so by a respon- 
sible police officer clearly amounted to a conduct assisting — the 
operations of the associations in question. Against that 
order the petitioners moved the High Court and obtained 
a rule. In setting aside the conviction and directing the 
fine paid to be refunded, Ghose, C. J. (Acting), said that 
the Court were nof of the opinion that the hoisting of 
what was called the National Flag or the refusal to take 1t 
down at the request of the police in the circumstances of the case 
meant assisting the operations of an unlawful association. ‘* The 
simplest way,’ added the Acting Chief Justice, *‘ would have 
been to make the hoisting of the flag illegal.’" The rule was 
accordingly made absolute so that the petitioners obtained the 
relief which they had asked for. 
Now the various sections in Chapter IX of the Cr. P. C., 
which deal with ‘* unlawful assemblies,” 
A geal em ‘© define the powers of the executive, the 
police and the military in regard to 
meetings of a certain description, Any magistrate or an 
offices in charge of a police station may call upon = an 
unlawful assembly to disperse.* There is nothing wrong or 
improper in that provision. But the magistrate or the police 
* Sec. 127. 


* * 


An assembly, for instance, may meet for a lawful propose, say, a 


er age a 
persons to disperse if 
assembly is likely to cause disturbances 
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ie ~ ~ religious procession, but’ it may be lawfully ordered to disperse if, 
(Pea anak 
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in the judgment of the relevant authority, it is likely to cause 


such opposition as to involve a breach of the eace." 
If any such assembly does not disperse in accordance with 
the order of the magistrate or the police officer, any magistrate or 
officer in charge of a police station can proceed to disperse 
it by the application of force.t The only safeguard 
against the employment of excessive military force is con- 
tained in the provision that in acting under the instruc- 
tions from the magistrate the military officer, when called 
upon to disperse an assembly by military force, “’ shall 
use as little force, and do as little injury to person and property, 
as may be consistent with dispersing the assembly and arresting 
and detaining such persons.” *} | 
Perhaps the most unsatisfactory provisions of the chapter 
acd terueta: teen Oe inserted in section 132 which lays 
| liability enjoyed by down that no prosecution against any 
2 person for any act purporting to be 
done under this chapter shall lie in any criminal court 
except with the sanction of the local Government.§ The 
immunity. of the officers, soldiers and policemen from cri- 
minal jurisdiction is sought to be strengthened by an ad- 
ditional clause providing that good faith on the part of such 
persons shall exonerate them from all criminal liability. Pro- 
ceedings cannot be instituted in any criminal court against any 


* 7 Bom. 42. 

‘cf. Bow. Pol. Man., p. 70; C. PL Pol. Man., p. 16. 

> Sec. 130 (2) Cr, P. C. 

§ The power to disperse an unlawful assembly by foree a8 contemplated in the 
Code js not given to any policeman below the rank of an officer in charge of a police 
sloticn. No sanction ia, therefore, necessary for the proseeution of «a policeman below 
that rank for firing on an unlawful assembly (50 Cal. 928). Tounanity from civil or 
crimingl proceedings im respect of acts done under Chapter T of the B. 8, T. O. Acti, 1092. 
is guaranteed under sec. 19. (cf. S, 4 of Indian Act, No. XXTV of 1932). The ' Looal 
Government " shall now be read as the  Provinegial Government,” an expression whieh 
hus been defined in Schedule I to the Indian Laws Adaptation Order, 5 
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officer or soldier of His Majesty's Army save with the sanction of 


the Governor-General in Council. 

All these sections show the marked difference between the 

Indian law and the English law on the 
ge rats Indian law subject. First, it is clear that there is no 

provision therein making it imperative 
in law on the part of the magistrate, or of the commission. 
ed officer in His Majesty's Army in the absence of the magistrate, 
to give a warning to the mob or the crowd before resorting to 
firing.” In England the procedure is that when the guardians of 
law and order are faced with an unlawful assembly determined to 
disobey their orders, or with an assembly which threatens to 
turn into a riotous and disorderly mob, the Riot Act is read out 
to them by way of warning and usually one hour is allowed to 
lapse before strong measures are adopted.f It is only in emer- 
gencies that this legal requirement may be ignored. Secondly, 
in England no one shooting under orders on such oceasions 1s 
exempt from legal liability, both civil and criminal. “Nothing 
in this Act contained,’ one finds in the Mutiny Act, “* shall exempt 
or be construed to exempt any officer or soldier whatsoever from 
the ordinary process of law.’{ ‘“* When a soldier is put on trial 
on a charge of crimé, obedience to superior orders is not of itself 
a defence,’’ observes a great constitutional authority.§ This 
view is supported by the observations of Russell|| made on the 
authority of Rea v. Thomas, 

The soldier in England thus is not entitled to attack the 
supremacy of the law. If relief in a eriminal court against 
excessive action on the part of the soldier is not secured ino 
particular case, or if the rehef obtained is not, m the opinion of 
the aggrieved party sufficient, then there 1s the eivil court where 
the party concerned can go for the purpose of claiming damages 
against the offending soldier. Mr. Sastri, however, is prepared 


* Directions as regards warning, opplication of force, efe., are oom ainéed in certain 
Police manuals, 
* Report of the Commissioners appainted to enquire mite amd repert on fhe eon- 


dnet of the troopa in the Addton. Colliery in TS. 
+I William & Mary, ©. 5. +. 56. 
§ Dicey: The Law of the Cohatitution, p. 296. 
Russell; Crimes and Misdemeanours (4th edition), p. 92%. 
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iabili require him to be liable to military 

uty and at make him ineur civil penalties, it 

seems to me, is to ask too much."’"* We respectfully differ from 

eee. ‘Mr. -Sastri and are decisively of the opinion that no such undue 

privilege should be accorded to the soldier. Mr. Sastri seems to 

look at the question from the point of view of the soldier and not 
from the standpoint of the citizen and his fundamental rights. 

: Tt is very difficult, if not almost impossible, to obtain any 

relief against unnecessary and excessive vic- 

qromdate objeciicnsble. ence which may be used by the soldier if in 

criminal prosecutions the previous sanction 

of the Governor-General in Council is deemed legally essential as 

at present. We have it again on the authority of Mr. Sastrit 

that ‘* the Governor-General.........has never once given this pre- 

vious sanction.""{ The same objection applies to the previous 

sanction of the local Government for criminal proceedings against 

executive or police officers under them. § 


fy? 


: 
> = 


Thirdly, excessive action is punishable by English courts of 

law even if such action is done in good faith. 

Good taith ie no excuse Dicey points out, for example, that ‘' a sol- 

dier cannot any moré than a civilian avoid 

responsibility for breach of the law by pleading that he broke the 

law in bona fide obedience to the orders (say) of the Commander- 

in-Chief...... He may, as it has been well said, be liable to be shot 

by a court martial if he disobeys an order, and to be hanged hy a 

judge and jury if he obeys it.’’ || Good faith is no valid excuse in 

England for unlawful acts committed by soldiers or executive or 

police officers in dispersing a crowd or in quelling disturbances; 

and there is no reason why similar officers in India should be 
specially protected on the mere pretext of good faith. 


* Gastri: Kamala Lectures (Col. University Publication), p. 70. 
° + Ibid, p. 71. 

t The Governor-General in Coancil gave bis sanction for legal proceedings against! « 
number of British soldiers of the King's Liverpool Regiment who were alleged to have 
raided » village in the Central Provinces and committed assanite on the villagers. 

& Of. the provisions of see. 971 of the 1095 India Act, sec, 107 of Cr. P. C. and 
sections 80-82 of the Civil Procedure Cade, : 

| Dicey: Law of the Constitution, p. 200. 
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Hl. The Right to Personal Freedom. 


The right to personal freedom is a priceless gift of popular 
he writ of habsear cor. sovereignty and the rule of law. This right 
wee te Pagend: in England is based partly on common law 
and partly on statutes. The subjects of the Crown could not be de- 
tained by the police or the executive except upon a criminal charge 
or conviction or for a civil debt. Any subject illegally imprisoned or 
kept in detention was entitled to appeal to courts of the King’s 
Bench by what is widely known as the issue of a writ of habeas 
corpus. The writ was issued as a matter of course, but it had 
certain inherent defects which subsequent events brought to light. 
First. the law did not make it incumbent upon the gaoler 
to make an immediate return thus giving him _ diseretion 
to wait for a second writ called an alais or for a third called 
pluries. Secondly, the law did not make it clear whether the 
writ could be issued by the Court of Common Pleas or the Court of 
Exchequer or by a single judge of the King’s Bench in vacation. 

Persistent attempts were made by the Crown to defeat the 

right by maintaining that the ** special com- 
fant tae Oe te fo ~6mand of the King was a sufficient cause for 

commitment." That point was discussed and 
argued in Darnel’s case and it was held that the Petition of Right 
gave no such prerogative to the Crown. Further encroachment on 
this right was again attempted by the Crown. Under Charles If 
Clarendon’'s arbitrary conduct in having political defenders deport- 
ed to distant and unknown places gave rise to the movement for 
a more effective remedy against executive lawlessness, and several 
Rills were introduced into Parliament, but they failed to receive 
the assent of the Lords which, in matters of legislation, had in 
those days concurrent powers with the House of Commons. Then 
came the celebrated case of Jenkes who had been committeed for 
a speech urging the summoning of Parhament. 

Soon after, j.c., in L679 the Habeas Corpus Act*® was passed. 

Some of the provisions of the Act were: 
The Habeas Corpus Act . ee, 
passed in 1679 and the (1) That on complaint and request in writ- 
a eeelnee ing by or on behalf of a person, comunitted 


* 321 Car. lI, & @ 
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and ¢ arged with any crime, (unless committed for treason or 


: felony or as accessory to any felony, or unless convicted or charged 
‘in execution of legal process), the Lord Chancellor or any of the 
judges in vacation must award a habeas corpus returnable im- 
mediately before himself or any other judge. On service of the 
writ the prisoner had to be brought up before the court by the gaoler 
on whom the writ had been served. The gaoler was required to 
state the true cause of commitment, and if the prisoner, 
in the opinion of the court, was entitled to a bail he 
had to be discharged within two days on giving SeCUrILY; 
(2) that the writ was required to be returned and the prison- 
er brought up within twenty days after service of the 
writ; (3) that no person once discharged under the writ of habeas 
corpus could be recommitted for the same offence; (4) that persons 
committed for treason or felony might claim to be indicted in the 
next term or session or else be admitted to bail, unless the King's 
witnesses conld not then be produced, and if acquitted, or not in- 
dicted and tried in the second term or session, had to be discharged; 
(5) that the writ might be obtained from the Courts of Chancery, 
ixchequer, King’s Bench and Common Pleas and could not be 
denied under penalty of £ 500 forfeit to the person aggrieved; and 
(6) that, subject to certain exceptions, no ifhabitant of England 
could be deported as a prisoner to Scotland, Ireland, Jersey, 
Guernsey or any places beyond the seas. 
This Act left room for improvement. It will be seen, for 
Siciat) Ventuste vases example, that it did not fix up the 
which sobacquent Acts amount of the bail mentioned therein, that 
oan it did not provide safeguard against falsehood 
in the return and that it applied only to persons charged with 
eriminal offences. So far as the first defect was concerned, it 
wie removed by the Bill of Rights which provides that ** excessive 
hail ought not to be required.’" Under George IIL another Habeas 
Corpus Act was passed in 1816.* This Act extended the proce- 
dure of relief to persons imprisoned or committed on a civil matter. 
It provided for the issue and return of the writ in vacation as well 
as during term time. Lastly, it empowered the Court to enquire 


* 56 Geo, If, C. 100. 
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into the truth or falsity of the statement made in any return to 


a writ of habeas corpus. In 1862 the third Habeas Corpus 
was passed introducing as it did certain new principles. 


Act* 
It 


provides that no writ of habeas corpus should issue out of England 
to any part of the Crown's possessions or dominions where there is 
a court authorised to issue it. Subject to that limitation, a writ 
from a competent English Court runs throughout the whole 
Empire. It has, however, been held that the restriction of the 
1862 Act cannot be used for preventing the issue of a writ to the 
Secretary of State for the Colonies in respect of detention in a 
British Portectorate of a native Chief under a local Ordinance. t The 
Habeas Corpus Acts do not apply to Scotland where protection is 
afforded by an Act of 1701 which has been supplemented by the 
Criminal Procedure (Scotland) Act of 1887 and the Bail (Scot- 


land) Act of 1888. 


It is suggested that “‘ the securities for personal freedom 


Wate te feadom. Ore. 2D England as complete as 


laws 


practically complete in can make them.” ‘' The right to its 


Enyland. 


i¢ absolutely acknowledBed;= any invasion of the 


enjoyment,’ observes Professor Dicey, 


right 


entails either imprisonment or fine upon the wrong-doer; 


and any person, whether charged with crime or not, 
“is even suspected to be wrongfully imprisoned, — has, 


who 


there exists a single individual willing to exert himself on the 
victim's behalf, the certainty of having his case duly investigated, 
and, if he has been wronged, of recovering his freedom."’ But the 


force of this argument has been considerably weakened by 


the 


trend of modern legislation as Professor Dicey himself admits. § 
There is, however, reluctance to interfere arbitrarily with perso- 
nal freedom and with the ordinary procedure of judicial trial,! 


* 25 & 26 Vict., c. 20, 

} Rt. ©. Crewe; Sekgome, Ex parte, (1010), 2 K. B. 576 
1 Dicey : The Law of the Constitution, p. 216. 

§ Ibid, Introduction, XXXVIII-XNLVITI 


|) Regret was expressed by the Home Fecretary in April, 1034, for interference 


i.v 


the Séeretary, Scotland Yard, with the due course of judicial proceedings. In Pt the 


aileged interference with the prosecution of @ communist led to the defeat of 


the 


Labour Government. The Crown may through the Attorney-General stay proceedings in 
any eriminal ution and poco hha poe aleo in civil suite bw nelle proseque at its diecre 


tion without calling upon the prosecutor t» show cause, 
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has” been held that ‘action by the executive in exercise 

| od e discretionary power vested in them by law is not by 

‘itself inconsistent with the rule of law.* But there is 

no denying the fact that such action resulting in the curtailment 

of personal liberty is contrary to the spirit of the English law,t and 

that view was taken by Lord Shaw in connection with a statutory 

, regulation authorising the executive to imprison a naturalised citi- 

‘ven as a person of hostile origin and association. Note should also 

be taken of the doctrine that an alien engaged during the war in 

hostile activities against the Crown in Ireland is entitled to the same 

protection in law as a British subject,} and of the interesting case 

: ‘of Art O° Brien§$ who was set at liberty on application to a com- 
petent English Court. 


The Habeas Corpus Acts have invested the judiciary with the 
power of curbing executive excesses and of supervising and 
controlling administrative measures designed to attack the personal 
liberty of the King’s subjects. It may be that the judiciary in 
England is not frequently called upon to exereise the powers con- 
ferred upon it. The reason for it is not that the judiciary has 
ceased to be vigilant or watchful, but the reason is that 
the knowledge of the existence of «the power tends fo 
govern the conduct of the administration and has had a 


sobering effect on its policy. The authority of the judges 
has also curtailed in a substantial measure the discretionary 
powers of the Crown and _ its Ministers. The Home 


Secretary cannot put persons, whom he considers conspirators, 
under arrest, and he has no right to expel them from the country 
or from one part of the country to another. He has to place them 
on trial before a regular court of law. The Prime Minister's affi- 
davit or the Home Secretary's certificate that the arrest of a parti- 
cular person or persons is demanded and warranted by the 


* Anson; The Low and Custom of the Constitution (edited by Keith), Vol, IT, 
Pada 1, 1’. 206. 


1K. ©. Halliday: Zadig, Ex parte, (1017), A.C. 260. 
+ Johnstone ©. Pedlar (1021), 2 A.C. 202, 


§ R. e. Sccretary of State for Home Affairs; O'Brien, Ex parte (1923), 2 K. B. 361. 
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highest considerations of public safety is no answer whatsoever to 
the demand for freedom under a writ of habeas corpus.* 

But in times of grave disorder justifying emergency measures 

the judiciary is prevented by the Habeas 

pilav oteuandak habeas Corpus Suspension Act from restrieting the 

authority of the executive Government. 

The Suspension Act renders it impossible for any person or persons 

imprisoned under warrant by the Home Secretary on a charge of 

high treason or on suspicion of high treason, to claim the right of 
being either discharged or put on trial. 

It does not mean, however, that the right to personal freedom 
of any person not imprisoned on the charge 
mentioned above is in any way affected. 
Moreover, the Act does not legalise arrest or 
imprisonment which had not been considered lawful before it was 
passed. Again the Suspension Act is an annual Act which 
means that if it is to continue in force after the lapse 
of a year, it has to be given a fresh lease of life by Parlia- 
ment.t So indefinite detention of persons suspected by the police 
or the executive is practically ruled out in England. ‘The effect 
of any Suspension Act is that the Government of the day may for 
the period during whivh that Act is in force °° defer the trial of 
persons imprisoned on the charge of treasonable offence *" and not 
on any other charge or charges. By the Defence of Realm Act, 
1914, however, detention of persons suspected of hostile afhhia- 
tions, even if of British nationality, was authorised. An In- 
demnity Act was passed to indemnify official acts and all forms of 
egal action taken during the war. 

Personal liberty in India hy the habeas corpus procedure 13 

sought to be protected not by any specific 
aera Re tin, habeas ~~ provisions in the Government of India Acts 
) of 1919 and 1935, but by section 491 of the 
Criminal Procedure Code. It was originally laid down that 
anv of the Presidency High Courts might, whenever it thought fit. 
direct that a person within the limits of its ordinary original civil 


Indefinite detention rul- 
out, 


* Cf. Professor Keith's edition of Anson's The Law and Custom of the Constitution, 


Vol. TI, Part I, p. 32. 
+ 34 Geo, IIT, «& 54; 41 Geo. Intl, «. &l. 


~ 


Me 


_—— 





cord g to law. Th ‘ ? gh Court might direct also that a person, 

— iegally or improperly kept in detention in public or private custody 
within such limits, must be set at liberty. It was given power 
aa further to frame rules from time to time to regulate the procedure 


‘ 


in cases coming within the purview of this section, 
The position to-day is not the same as it was until 1925, 
when the original law was amended. 
en te smemes @" “Under the old claw the Presideney High 
Courts* only had power to issue writs 
of habeas corpus and their orders were valid within the limits of 
their ordinary original civil jurisdiction? whereas under the present 
section the power to issue a writ belongs to all High Courts and 
their jurisdiction extends to all muffassil areas.$ Again see- 
tions 456-458, now repealed, gave European British subjects cer- 
tain privileges which were denied to British Indian subjects. The 
remedy guaranteed to the former under section 456 was far more 
extensive than that provided for the latter. When any European 
British subject, for example, was unlawfully detained in custody 
by any person, such European British subject or any person on 
his behalf might apply to the High Court, having jurisdiction 
over such European British subject in respect of any offence 
committed by him at the place where he was detained, or to which 
he would be entitled to appeal from any conviction for any such 
offence, for an order directing the person detaining him to bring 
him before the competent High Court and to abide by such order as 
it might pass. So far as British India is concerned, the amend- 
ment of the law has now placed European and Indian British sub- 
jects on a base of equality.§ There is, however, still some discri- 
mination maintained as between these two classes of subjects under 
section 491 (A). This section confers upon the High Courts estab- 
lished by Letters Patent the power to issue writs for the benefit of 
Suropean British subjects applicable to such territories as the 
Governor-General in Council may specify. As Woodroffe, J., 

* Caleutta, Bombay end Madras. 
444 Cal. 76; 46 Cal. 52, 


43 M. LJ, 396, The writ of habeas corpus Wy statue now applies in aresa 
covered by the appellate criminal jurisdiction of any High Court, , 


§ Bections 450-58 are bow imoorporated im mections 401 amd 41-A, 
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suzeests, this section was intended to be effective for the protec- 
tion of European British subjects outside British India only. 

The analysis of the law referred to above indicates to some 
The writ of *aheas eo @Xtent the nature and extent of personal 
ra reac met ed baad liberty enjoyed by the people in India and 
are: the specific directions in which the remedies 
defined may he sought for. According to Woodroffe, J., °° the 
underlying principle of every such writ and of proceed- 
ings under this section is to ensure the protection and 
well-being of persons brought before the court under that writ.”"* 
The law as stated in this section, however, leaves it entirely to 
the discretion of the court whether it should or should not direct 
the person brought before it to be dealt with in accordance with 
law. The principle appears to apply to all cases of detention. 
The writ of habeas corpus is a remedy against unlaw- 
ful detention of a child from his parents or guardians or 
of a married woman from her busband; it applies also to wrong- 
ful detention in military custody and to a person irregularly 
committed for extradition. In short, the writ offers specific 
relief in all cases of wrongful deprivation of liberty. It 
is not to be understood that the liberty of person 1s corm- 
plete in this counfry. It has been held that it was 
perfectly legal by Regulation to deprive a subject of trial 
hy the ordinary courts.t It is well-known that the writs 
issued under the above law are not available to persons arrest- 
ed and detained in execution of legal process, whatever that pro- 
cess may be and however revolting it may be to the fundamental 
conceptions of law and justice. Nothing in the section applies to 
persons detained under the Bengal State Prisoners Regulation of 
1818 (Repealed in part by Act XVI of 1874, amended by Act 
XLII of 1891 and supplemented by Acts XXXIV of 1850 and a8 
of 1858), Madras Regulation IT of 1819 (Repealed im part by Acts 
NVI of 1874 and XII of L876), Bombay Regulation XXV of 1827, 
(Repealed in part by Acts Ill of 1858, XII of 1873 and XII ol 
1876, amended by Bombay Act TIT of LSs6 and supplemented hy 
Acts XXXIV of 1555), the State Prisoners’ Act of 1850 and the 


* Woodrofe: Criminal Pewcedure Code in British Todi, p. 900 
{ Huggea ec. The King (1020. 47 Ind. App., 12>) 
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tate Pris or rs” Act of 1858. Nor acek the law of habeas corpus 
ppl a to ) Pp Persons { or de ained under what is called the 
© gal ( ninal Law “Ant of 1932 as amended up to 1934 which 


ished the principle of arrest without warrant and deten- 





agkimes 


on without trial and to those who are restrained under the Bengal 


os ‘Suppression of Terrorist Outrages Act of 1932 as amended up 
i> to 934 and the rules made thereunder unless it is held that these 


] Acts and rules are ultra vires of the local legislature under 
sub-section (4) of Sec. S0A of the Government of India Act.” 


IV. Safeguards against soctal disabilities. 


A charter of fundamental rights is of little or no value 
unless it contains ample safeguards against numerous social 
disabilities from which a considerable body of the Indian people 
have been suffering for centuries past. The peculiar circums- 
tances of the country require them, although the spread of educa 
tion is appreciably breaking the barriers of caste and untouchabi- 
lity. In this connection the scheme submitted by Dr. Ambedkar 
and Mr. Srinivasan, to which reference has already been made, de- 
serves special attention, 

Dr. Ambedkar and his colleague have siaied on behalf of the 
A mere utatement of Pressed classes that they are prepared to 
fundamental rights oot place themselves under a majority rule in a 
aaa self-governing India on certain conditions. 
Those conditions are: equal citizenship, free enjoyment of equal 
rights, protection against discrimination, adequate representation 
of the depressed classes in the legislature and the services and the 
executive Governioent,? proper and effective safeguards for the 


* Cf. pp. 357-02, supra, The question of validity of these lawe loses much of ite 

practical force from April, 1997, when the India Act of 1996 comes info operation with 
» fespect to the Provinces. 

+ The Poona Pact signed on September, 24, 1992, by Mahatma Gandhi, Dr, 
Ambedkar, Sir Tej Bahadur Sapro, Pandit Madan Mohan Malaviya and other Hindu 
leaders declares (Clause 8) that “* there shall be no dissbilities attaching to anyone on 
the ground of his being a member of the Depressed Claseos in regard to any elections 
fo loca) bodies or appointment to public services. Fivery endeavour shall be made to 
secure fair representation of the Depressed Classes in these roapecta subject ta such 
educational qualifications as may be laid down for appointment to pnblic services," 
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protection of minority interests and the creation of a Special 
Department for the purpose. As we have said, the de- — 
pressed classes have been subjected to grave social wrongs un- 
der the Hindu polity. In certain places they are looked down 
upon as pariahs who, according to orthodox Hindu opinion, pol- — 
Inte water by touching it and desecrate temples by entering them. 
They are treated as something less than human beings born, as it- 
were, to social bondage and to hew the wood and draw the water 
for the benefit of the upper classes. Dr. Ambedkar and Mr. 
Srinivasan are right when they say that a mere statement of the 
fundamental rights in the constitution laying down equal citizen- 
ship and promising enjoyment of equal rights constitutes no 
effective remedy against social injustice. They propose, therefore, 
that the declaration of rights should be protected by adequate 
pains and penalties for interference with the enjoyment of those 
rights. By way of illustration they refer to the Civil 
Rights Protection Acts of 1866 and 1875 passed in the United 
States of America® for the protection of the interests of the Negroes 
after their emancipation and suggest that the clause dealing with 
the infringement of citizenship rights in the U.S. A. law should 
alse find place in the Government of India Act.t 
They then proceed to point out certain difficulties which, they 

fear, are likely to arise in connection with 
fe cectaeed clawer of the free enjoyment by the depressed classes 

of the rights stated in the constitu- 
tion. The first difficulty is the possibility of the appli- 
cation of open violence against them by the orthodox Hindus. 
This fear, they themselves admit, is groundless inasmuch as they 
will have the protection of law. The second difficulty arises 


* Cf. pp. 200-01, supra. 

* The clause proposed to be incorparated in the constitution reads thus “ Who 
ever denies to any person except for reasons bw law applicable to persone f all 
classes and regardless of any previous condition ef untonchabilitv, the fall enjoyment of 
any of the accommo datvone, advantages, facilities, roads, peat hie, sieveta tanks, wells, 
and other watering places, public conveyences on land. air or water, theatres of other 
places of public amusements, resorts or conveniences, whether they are Jedicated to oF 
mtintained of Hoensed for the use of the poblic, shall be punished with imprisonment of 
cither description for a term which may extend to five years and shall also be hable 


to fine.” 


» ecotiomic 
inves « eats LMC : ; who. are 
The latter, it is pointed out, are liable to use their economic power 


Mid against the scheduled castes. Apart from open violence and 


ne. 










economic dependence, there is another weapon far more effective 
ef 


and that is what is called the social boycott. Dr. Ambedkar and 
Mr. Srinivasan think that ‘* the method of violence pales away 
before it. for it has the most far-reaching and deadly effect.” 
‘They quote from the report of a Committee appointed by the 
HKombay Government in 1928 to enquire into the educational, 
economic and social conditions of the untouchables and of — the 
aboriginal tribes in that Presidency and to recommend measures 
for their uplift. In the opinion of the Committee, which Dr. 
Ambedkar and his colleague share, the social boycott “ is the 
more dangerous because it passes as a lawful method consistent 
with the theory of freedom of contract.’ They hold that there 
can be no freedom of speech and action so essential to the advance- 
ment of the depressed classes unless this kind of tyranny of the 
majority is firmly dealt with. We find them advocating that 
social boycott should be made a criminal offence punishable under 
law. They have suggested detailed legal provisions in this regard 
on the lines of the Burma Anti-Boyeott Act, 1922. 

Dr. Ambedkar and Mr. Srinivasan point out that in order that 
Riad cesntcans yo the interests of the scheduled castes may 
posed to remove the =onot be neglected and prejudically affected a 

clause like Section 93 of the British North 
America Act should be incorporated in the Government of India 
Act making it obligatory upon the competent authorities to make 
adequate provisions for the education, sanitation and other matters 
of social and political advancement of the depressed classes,* 
and to specify measures of relief against possible violations 
of those safeguards. The procedural part of the clause by 
which overriding powers are proposed to be conferred upon 
the Governor-General and the Secretary of State raises a 


* The Poona Pact contains a clause (Clause 4) whieh lays down that “in every 

Pre inee out of educational grants an adequate sum shall be earmarked for providing edu 

~ cations) facilities to members of the Depressed Classes."" By See. 59 of the 1935. Act 
epecial provisions have been mude with respect to educational grants for the benefit of 
the Arglo-Indian and European communities, = 8 Sit 
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constitutional issue of great importance on which there 1s likely 
to be an acute difference of opinion among politicians in view of 
India’s demand for equality of status with the United 
Kingdom and the self-governing Dominions of the British 
Commonwealth. It will be seen that the Statute of West- 
minster passed amidst the Indian Round Table controver- 
sies and particularly provisions of local legislation in at least one 
of the Dominions have left no discretionary powers in the hands of 
the Governor-General. We think that the position of India 
should be approximated to that of the Dominions, as far as possi- 
ble, in this matter,* 

As regards the proposal for the creation of a_ special 
Wadi okekal dca “Bowes department to look after the rights and 
pressed classes depert- interests of the depressed classes, it 1s sug- 
rei gested that the Minister in charge should, 
like all other Ministers, be held responsible to the legislature. 
We do not see any logic in the statutory creation of a new 
portfolio, particularly when the advocates thereof are of opinion 
that the Minister in charge should be a member of the Cabinet 
and be amenable to legislative control. We think that 
a declaration of rights with adequate penalties for offences 1s 
sufficient for the purpose in view, and such declaration, as his 
already been emphasised, should find place in the constitution 
especially for the protection of the social, religious and linguistic 
rights of minorities. | 

There has also been a demand for a charter of economic nights. 
Mr. Sastri discussed the subject in some detail in his Kamala Lee- 
tures and laid under contribution the German constitution; ond 
at the Indian Round Table Conferences also some spokesmen of 
labour dealt with the subject. It is not necessary here to give an 
exhaustive table detailing the heads of rights; our 


* Cf. Chapter XVI, tnfra, | 

# The Congress formula accepted at the Karachi session held in Marci, 
1991, deserves careful study, The Congress declares that any constitution that 
may be agreed to on ite behalf should enable the Swaraj Government to provide “ funda- 
mental righta of the people such as (a) freedom of association, (b) freedom of speech and 
Press, (c) freedom of conacience and free profession and practice of religion subject to 
public order ard morality, fal} no disability to attach to any person by renseon of relignwo, 
eastce or creed i@ regard to public employment, office of power or honour and exercise of 
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purpose has been to indicate in broad outline the nature of 


the fundamental rights and the method by which they may be 


protected, 


CONCLUSION. 


His Majesty's Government have objected to giving statutory 
expression to any large range of declarations bearing on funda- 
menta! rights. But they are satisfied that certain provisions of 
this kind such, for instance, as those dealing with personal liberty 
and rights of property and eligibility of all subjects for public 
offices regardless of differences of caste, religion, ete., can appro- 
priately, and should, find a place in the Constitution Act. They 
have proposed also that when the King will make a pronounce- 
ment inaugurating the new constitution His Majesty may be ad- 
vised that such a pronouncement might give expression to some 
of the propositions which have been put forward at the Round 
Table Conferences in connection with a declaration of fundamental 
rights and which prove unsuitable for statutory enactment.* 
Almost the same view has been taken by the Joint Parliamentary 
Committee, and where they have differed ‘from the White Paper, 
they have been more critical than the authors of that document 
abont the utility of a declaration of fundamental rights. T 

The arguments adduced by Lord Linlithgow and _ his 

_ | colleagues against a statutory declaration of 
Prohibitions | one me =~ rights were anticipated by Sir P. S. Sivas- 

wamy Aiyer and have already been answered 
in these pages. Now, a series of prohibitions are embodied in 


any trade or calling, (¢) equal rights to all citizens of access to and use of public roads. 
public wells and all other places of public resort, and (f) the right to keep and bear arms io 
aceordance with regulations made in that behalf and «uch reservations aos may be re- 
quired for public safety." The resolution contains 19 other items covering a wide 
range and variety of subjects. The Maharajah of Travancore’s Proclamation of November, 
1", throwing open all Government-controlled temples offers a solotion which must en- 
courage hope. In the compaign against social injustice, however, public temples muat be 
distinguished from private places of worship. It is not proper to interfere by legislation 
or otherwise with freedom of private woralip. 

* White Paper, para. 75 of the Introduction, 

' J. P. C. Report, paras, 866 & 367, 
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Sections 298-300 of the Government of India Act, 1935, 
which Professor Keith interprets ag taking the place of 
a declaration of rights as contemplated in the persistent 
Indian demand in that behalf at the Round Table Con- 
ferences. Prohibitions are also cited in Section 111, but 
the grounds specified in Section 298 are restricted as compared with 
those in Section 111.* The protection as regards personal law 
and custom of a community sought to be provided in clause (b) 
of sub-section (2) of Section 298 is in a large measure undermined 
by the provisions in section 301 of the Act repealing Section 18 
of the East India Company Act, 1780, and Section 12 of 
the East India Act, 1797, which contained savings for native law 
and custom. The repeal is unfortunate, and if the relevant sections 
were ‘‘obsolete,’’ there was no ground for raising a controversy by 
repeal of the savings. If they were not ‘‘obsolete,’’ the protection 
now withdrawn is admittedly unjust to the communities concern- 
ed. Nor does the equality of treatment in respect of public ap- 
potntments seem to be effective in view of sub-section (3) of Sec- 
tion 208 which relies on the special responsibilities of the Gover- 
nor-General and the Governorf for safeguarding the interests 
of minorities. Such responsibilities may be necessary in India’s 
present circumstances and having regard to the inefficiency of cer- 
tain minority communities, but doubt may be entertained as to 
whether in law they do not derogate from the general protection 
embodied inthe Act. It is not quite correct to assert, as Professor 
Keith does,{ that the provisions in these sections are analogous to 
‘declarations of fundamental rights in their scope, bearings and 
incidence, 

It appears that two considerations have weighed with 
Parliament and His Majesty's Government in the United hing- 
dom in rejecting the Indian demand in that behalf. First, it was 
apprehended that statutory declarations of rights would affect the 
position of the Indian Princes vis-a-vis their subjects who are 
more or less subject to personal and despotic rule and not to the 
rule of law. ‘To that the answer is that savings could have been 


* Of. clause (b) of sub-section (1) of Sec, 111 and sub-section (1) of See. 208. 
+ Ss. 19 & 52. 
I A Constitutional History of India, p. 383. 






ser “th the E Peace wa further ‘that ‘there was no reason to 
} a ke sis poses to them in view of their proposed entry 
int o the Indian federation. Secondly, the fear was entertained, 
r rary to their own doctrine that declarations of rights were not 
: eg y enforceable, that they would by implication vest power in the 
competent courts to pronounce upon the validity or constitution- 
ality of laws and administrative measures. The United States 
Supreme Court's overruling of Federal and State laws perhaps 
served as a warning to the authors of the 1935 India Act. 
The position taken up by His Majesty's Government 
and the Joint Parliamentary Committee 
ae of broken and the provisions of the 1935 India 
Act do not take us very far, for al- 
ready some of these provisions have been incorporated in 
statutes, ¢.g., the law relating to the writ of habeas 
corpus and eligibility for public offices. Moreover, Royal 
proclamations issued from time to time have given expression to 
many of these propositions in clear and definite language. Put 
it is widely believed that the record of the British administration 
in India does not show that the sentiments expressed in the pro- 
clamations have been followed up in actual working and that the 
statutory provisions in this respect have been scrupulously ob- 
served. By section 87 of the Charter Act of 1833 it was provided 
that no native or natural-born subject of the Crown resident in 
India should, by reason only of his religion, place of birth, descent, 
colour, or any of them, be disqualified for any place or office. 
in the Company's service. The same fine sentiment was 
expressed in the Proclamation of 1858. But as _ Profes- 
sor Keith points out,* it was not of practical import- 
ance, for nothing was done, despite the views of high authorities, 
until at a very late stage, to remove the relevant section of the Act 
of 1793, which reserved public offices worth over £ 500 a year for 
covenanted servants. The office of Executive Councillors of the 
Governor-General and the Governor's Councils was thrown open 
to Indians only on the inauguration of the Morley-Minto Constitu- 





* A Constitutional History of India, p. 135. 
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tional Reforms in 1909,* and only in one case has up to the present 
moment an Indian been appointed to a Provincial Governorship. 
It is true that all the propositions which have been put forward for 
insertion in the Act will not be legally enforceable; but, as we 
have said,- whether justiciable or not, the provisions which may 
be incorporated in the Constitution are likely to give them an 
authority and perhaps a sanction which the existing arrangements 
seem to lack. 


* Note. King Edward “VIT's opposition to the appointment of an Indian in the 
Viveroy’s Cabinet, a view which King George V shared as Prince of Wales. The Kinz 
yetded to the Cabinet which unanimously urged acceptance of Lord Morley’s proposal ta 
appoint Mr. Sinha (afterwards the firat Baron Sinha of Raipur), but His Majesty 
desired that his protest should remain on record. (Lee: Edward VIT, ii. 285-59.) 





CHAPTER XIV 
THe PROBLEM OF COMMUNAL REPRESENTATION 


No question has given rise in India to a more acute and bitter 
controversy than the problem of electorates 
Pe a em entation and communal representation. A consider- 
able body of Mahomedan opinion has_ ex- 
pressed itself strongly and unequivocally in favour of separate elec- 
toral registers and it is backed generally by the European commu- 
nity and by a certain section of what are called the depressed class- 
es. Hindu opinion is against it as also that section of Mahomedan 
opinion which has identified itself with the Indian National Con- 
gress. As we have shown in a preceding chapter,* Mahomedans 
as a class insist upon separate electorates, weightage in those 
provinces where they are in a minority and a statutory majority in 
those provinces where they form the majority. They base their 
claims on their historical past and on the promises and pledges 
held out from time to time by British and Indian statesmen. 
They recall with pride the great part they have played in_ the 
history of the country and are anxious that adequate provision 
should be made in the constitution for representation of their 
interests in the legislatures adequate to their numerical strength 
and commensurate with their past records. They feel that under 
a system of joint electorates their interests, political, economic. 
linguistic and cultural, are bound to suffer on account of the 
numerical strength of the Hindus and the latter's advantayeous 
position in the economic sphere and social polity. 

There is no doubt that on various occasions British 
aske seeinieas ots, Stee statesmen have assured Mahomedans that 
lems made by British their interests would be properly safe- 
statesmen. : : : 

guarded in the constitution. Lord Kim- 
berley, for instance, speaking on the India Councils Bill, 
1892, in the House of Lords stated: ‘It has been found 


* Chapter XII, supra, 
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in this country not very easy to protect the interests of 
minorities by any contrivance that can be devised; but 
there must be found some mode in India of seeing that minorities, 
such as the important body of Mahomedans who are frequently 
in a minority in parts of that country are fully represented.” 
There was, however, no provision made for communal representa- 
tion in the Councils Act of 1892. But Mr. Curzon (afterwards 
Lord Curzon) referring to clause I* of the Councils Bill expressed 
the view that it would ‘* afford the means by which representatives 
of the most important sections of native society may be appointed 
to the Councils....... Sg 


Tn 1906 an All-India Moslem deputation led by His Highness 
the Aga Khan waited upon Lord Minto, who was then the Gover- 
nor-General of India, to represent the Moslem demands. In reply 


to the address presented to his lordship, the Viceroy made the 
following announcement :t 


‘The pith of your address, us I understand it, is a claim that under 
any system of representation, whether it affects a Munici- 
pality or a District Board or a Legislative Council, in which at 
is proposed to introduce or increase on electoral organization, 
the Muslim community should be represented as a commu- 
nity. You may point out that in many cases electoral bodies 
as now constituted cannot be expected to return a Muslim 
candidate, and that if by chance they did so, it could only be 
at the sacrifice of such a candidate's views to those of a 
majority opposed to his community whom he would in no 
way represent; and you justly claim that your position should 
be estimated, not only on your numerical strength, but in 
respect to the political importance of your community and 
the service it has rendered to the Empire.” 


Tord Minto, however, was careful at the same time to sound a 
note of warning to the deputation, for in explaining his position 


* “The Governor-General-in Council may from time to time with the approval cf 
the Secretary of State-in-Counecil make such reculationa as to the condit‘ons under which 
such nominations (that is the normination of additional members), or any of them shall 
be made by the Governor-General, Governors end Lieutenant-Governors respectively, ond 
shall prescribe the manner in which such regulations should be carried into effect.” 
| + Koith > Speeches and Documents on Indian Policy (Oxford University Press), Vol. 
Ai (1856-14721). 

¢ Speeches by the Earl of Minto, 1905-10, pp. 65-70, 
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he spoke thus : “* Please do not misunderstand me. [ make no 


attempt to indicate by what means the representation of com- 
qpunities can be obtained....... 


p? 


Lord Minto’s reply to the Muslim deputation was reafhirmed 
sr arenes in the Government of India Jeter No. 
Despatch supports sepa. 23310-17 dated the 24th of August, L907, 
ail een addressed to the local Governments. The 
Government of India suggested for consideration of those 
Governments the adoption of the following measures. First, in 
addition to the small number of Mahomedans who might be able 
to secure election in the ordinary manner, it was desirable in each 
of the Councils to assign a certain number. of: seats to be 
filled exclusively by Mahomedans. Secondly, for the purpose of 
filling the other seats or a proportion of them, special Mahomedan 
electorates might be constituted.* 

A year later, i.e., in October, 1908 Lord Minto’s Govern- 
ment sent a despatch to the Secretary of State on the subject of 
Indian constitutional reforms.t As regards representation § ol 
communal interests in legislative bodies, the despatch traced the 
history of the question and quoted extensively from the observa- 
tions of Lord MacDonald, Lord Dufferin, Lord Kimberley, Mr. 
Gladstone, Sir William Plowden and Sir Richard Temple, who 
emphasised at one time or other the diversities of races, religions 
and pursuits in India and spoke in some form or other in favour of 
separate representation of minorities. It referred also to the views 
expressed by the local Governments on the subject and pointed out 
that in the judgment of the Government of India the papers sub- 
mitted by those Governments bore out to the fullest extent 
the conclusion that ‘* representation by classes and interests is the 
only practical method of embodying the elective principle in the 
constitution of Indian Legislative Councils.”’ 

The late Mr. Gokhale agreed substantially with the views 

of the Government of India on the question 
a ee spproval of of Muslim representation. Speaking from 
his place in the Imperial Legislative Council 


*P. Mukheriee: Indian Constitutional Documents, Vol. T, p. 266. 
t Merliamentary Papers (Acct's ami Papers), Advisory and Legislative Coun-ila, 
Vol LXXVI, Part I, 1908, pp. 33-37. 
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on March 29, 1909, he observed: ‘‘T think the most reasonable 
plar: is first to throw open a substantial minimum of seats to 
election on a territorial basis in which all qualified to vote should 
take part without distinction of race or creed. And then supple- 
mentary elections should be held for minorities which numerically 
or otherwise are important enough to need special representation, 
and this should be confined to members of minorities only.’’* 
In January 1909, the late Mr. Ameer Ali led a deputation of 
Mahomedans and introduced it to Lord 
roe Of” Morley and, in the course of the address, 
the deputation repeated the demands made 
three years ago by His Highness the Aga Khan. The Secretary 
of State in reply referred to his despatch and said : 


‘“The aim of the Government and yours is identical—that there 
shall be ‘* adequate, real and genuine Mahomedan represente- 
tion." Now where is the difference between us? Tho 
machinery we commended, you do not think possible. What 
machinery? Mixed electoral colleges. Well, as I have 
told you, the language of the despatch does not insist upon a 
mixed electoral college. It would be no departure im subs- 
tance from the purpose of our suggestion that there should be 
a separate Mahomedan electorate—an electorate exclusively 


Mahomedan......... "4 


Speaking on the India Councils Bill, 1909, in the House of 
Lords in February of the same year Lord Morley in analysing 
the Muslim demand observed : 


‘The Mahomedans demand three things......-----. They demand the 
election of their own representatives to these Councils in all 
the stages just as in Cyprus, where. I think, the Mahomedans 
vote by themselves. They have nine votes and the non- 
Mahomedans have three or the other way about. So in 
Rohemia, where the Germans vote alone and have their own 
register. Therefore, we are not without a precedent and ao 
parallel for the idea of a separate register. Secondly, they 
want a number of seats in excess of their nume rical strenet!. 


* Proceedings of the Governor-General’s Council, 908-00, Vol, XLVIT, pp. 210 18- 


+ Morley’s Indian Speeches (1907-09), pp. 104-06, 
51 
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‘Those two demands we are quite ready and intend to meet 
ss im full. There is a third demand that, if there is ao 
“a Py Hindu on the Viceroy’s Executive Couneil......... there should 
; oe be two Indian members of the Viceroy’s Council and that 
| one should be a Mahomedan. Well, as I told them and as I 
now tell your lordships, I see no chance whatever of meeting 

their views in that way to any extent at all.’'* 


On the second reading of the same Bill in the House of 
Commons Mr. Asquith (afterwards the 
re ne ef Karl of Oxford and Asquith) made the 
position of His Majesty’s Government 

perfectly clear. He said; 


‘* Undoubtedly there will be a separate register for Muslims. To us 
here at first sight it looks an objectionable thing because it 
discriminates between people and segregates them into classes 
on the basis of religious creeds. I do not think that is a very 
formidable objection. The distinction between Muslims and 
Hindus is not merely religious, but it cuts deep down not only 
into the tradition and historic past but into the habits and 
social customs of the people.’’+ 


Thus His Highness the Aga Khan and Mr. Ameer Ali won 


i the day. The India Councils Act, 1909, 
system of communal a pare 
electorates adopted in laid down that the additional members 


of the Councils of the Governor-General, 
Governors and Lieutenant-Governors of the provinces, instead 


of being all nominated in a manner provided by the 
Indian Councils Acts of 1861-91, should ‘‘include members so 


nominated and also members elected in accordance with regula- 
tions made under this Act............ ".~ Regulations were 
made and issued by the Governor-General on November 15, 1909, 


* Keith : Speeches and Documents on Indian Policy, Vol. IL (Oxford University), 
pp. 92-93, Parliamentary Debates—Lords, 1909, Vol. I. 

+ BP. Mukherjee: Indian Constitotional Documents, Vol. I, p. 43. Parliamentary 
Debates (Official Report) Commons, 1009, Vol. TIT, pp, 629-37. 

+ ** The additional members of the Councils for the purpose making : 
reguintions (hereinafter referred to as Legislative Councils) of the Padang -saaas at | 
of the Governors, and the members of the legislative Councils already constituted, or 
which may hereafter be constituted, of tho several Licutenant-Governara of Provinces, 
instead of being all nominated by the Governor-General, Governor or Lientenant-Governor 
in a manner provided by the Indian Councils Acts, 1861 and 1892, shall include mombors 
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by which the Mahomedans were given separate represen- 
tation. Those regulations were subsequently amended during 
the period 1912-1913, but the provision for communal represen- 
tation was throughout retained. 
The next stage of constitutional development in this country 
The period between 1000 was a period of exceptional interest and ex- 
and i919 i one of excep. citement. | It covers approximately ten 
years dating from the Councils Act of 
1909 down to 1919 when dyarchy was proposed to be 
installed in the provinces and the Central legislature to 
be enlarged and its powers and functions extended under 
the Government of India Act. During this period the 
partition of Bengal was annulled healing the wound from which 
Bengal had suffered for a number of years, the Great European 
War broke out leading as it did to a searching of hearts among 
individual politicians and nations and giving rise in the trenches 
to new hopes and aspirations, the conception of imperial unity 
received a new orientation and the nations of the world were 
sought to be brought into closer contact with one another by the 
foundation of the League of Nations at Geneva. India made a 
striking response by contributions in men and money to the Em- 
pire’s call for the defence of the rights of men and of nations. 
The response was graciously recognised by His Majesty's 
Government and statements were made in Parliament and 
outside promising her a large measure of self-government. 
The talk of constitutional reforms was in the air and 
politicians were busy homologating and hammering out*® specific 
proposals for constitutional development. 
It was at this time that the late Mr. Gokhale submitted a 
echeme which has been called his Last 
aan) Car onde a Will and Political Testament in which the 
problem of constitutional reforms was dis- 
cussed in broad outline. Mr. Gokhale approved of the principles 
of communal representation in the legislature and observed that 


so nominated and also members elected in accordance with regulations made under this 
Act, and references in those Acta to the members so nominated and their nomination shall 
be constracd as including references to the members so elected and their elections” 
(Kdward Vii, Chapter LV, Section [ (1)). 





| a Pe we | 
ies ere would be the special representation of Mahomedans and 
e and there a member may have to be given to communities 
like the Lingayats where they are strong.”’"* Mr. Gokhale’s 
scheme was followed up in October, 1916, by the memorandum of 
19 elected members of the Imperial Legislative Council. It em- 
phasised that ‘‘ the franchise should be broadened and extended 
directly to the people, Mahomedans or Hindus, wherever they are 
in a minority, being given proper and adequate representation, 
: having regard to their numerical strength and position."’ 
We then come to the Congress-League agreement of Decem- 
ber, 1916, popularly known as the Lucknow 
ae tine ~~ pact. ‘It laid down that ‘* adequate provi- 
: sion should be made for the representation 
of important minorities by election, and that the Mahomedans 
should be represented by special electorates on the Provincial 
Legislative Council."’ Thus for the first time communal re- 
presentation through separate electorates was accepted in a joint 
Hindu-Moslem formula. The scheme proposed for Mahomedan 
representation was as follows : 










Punjab ... One half of the Indian .clected members. 
United Pro- 

vinces ... 830 per cent. Do. Do. Do, 
Bengal ... 40 per cent. Do. Do. Do, 
Behar ... 25 per cent. Do. Do. Do, 
Central 

Provinces ... 15 per cent. Do. Do. Do. 
Madras ... 15 per cent. Do. Do. Do. 
Bombay ... One-third Do. Do. Do, 


It is clear that so far as Bengal and the Punjab were concern- 

ak ed, Mahomedan representation as proposed 

of the toomcrisl Counal Was not adequate to their numerical strength 
and that that fact did not prevent the Maho- 

medans from signing the pact.¢t It should be noted further 


* Keith : Speeches and Documents on Indian Policy, Vol. IT, pp. 122-28. 
+ The Lucknow psct was_paesed at the Sist session of the Indian National Con- 


gress bell at Lucknow in December, 1916, and adopted by the All-India Moslem League 
at ite meeting held in the same place that year. 
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that the arrangement in the scheme was that ‘‘ Mahornedans 
shall not participate in any of the other elections to the Legislative 
Councils."" But it was stated also that ‘' no Bill, nor any clause 
thereof, nor a resolution introduced by a non-official member 
afiecting one or the other community, which question is to be 
determined by the members of that community in the Legislative 
Council concerned, shall be proceeded with, 1f three-fourths of 
the members of that community in the particular Council, Imperial 
or Provincial, oppose the Bill or any clause thereof or the resolu- 
tion.’’ It was recommended further that “*‘ the members of 
Councils should be elected directly by the people on as broad a 
franchise as possible *’ thereby anticipating, if rather vaguely, 
the much canvassed scheme of adult suffrage. 


With regard to the Imperial Legislative Council the pact 
suggested : 


(1) That its strength should be 150, 

(2) that four-fifths of the members should be elected, and 

(3) that the franchise for the Imperial Legislative Council 
should be widened, as far as possible, on the lines of 
the Mahomedan electorates, and the elected mem- 
bers of Provincial Legislative Councils should also 
form an electorate for the return of members to the 
Imperial Legislative Council. 


The history of the problem now brings us to the joint report 

_ signed by the late Mr. Montagu and Lord 

oa in Chelmsford. The distinguished authors dis- 
cussed the question of separate electorates at 


considerable length in their report. They observed : 


“The Mahomedans regard separate representation and communal 
electorates as their only adequate safeguards. But napart 
from a pledge which we must honour until we are released 
from it, we are bound to see that the community secures pro- 
per representation in the new Councils. How can we say to 
them that we regard the decision of 1900 as mistaken, that its 
retention is incompatible with progress towards responsible 
government, that its reversal will eventually be to their bene 

fit, and that for these reasons we have decided to go back on 
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$0 far as the Mahomedans at all events are concerned, the 
aes. present system must be maintained until conditions alter, even 
at the price of slower progress towards the realisation of a com- 
mon citizenship. But we can see no reason to set up com- 
‘munal representation for Mahomedans in any province where 
they form a majority of the voters."’* 


It is not difficult to deduce certain conclusions from the views 


‘Implications of the recom. @xpressed by the late Mr. Montagu and Lord 
i ant «6; ~Chelmsford. Tt is clear that, according to 


ord, them, the perpetuation of communal repre- 
sentation by separate electoral registers is inimical to the growth 
and development of a common nationality. As a matter of fact, 
they admitted that the ** history of self-government among nations 
who developed it and spread it throughout the world is decisively 
against the admission by the State of any divided allegiance, 
against the State arranging its members in any way which en- 
courages them to think of themselves primarily as citizens of any 
smaller unit than itself.""— Again they pointed out that a 
‘minority which is given special representation owing to ita 
weak and backward state is positively encouraged to settle down 
into a feeling of satisfied security...... and that the give and take 
which is the essence of political life is lacking.”’{ At the same 
time they observed that ‘* the Mahomedans were given special re- 
presentation with separate electorates in 1909,’’ that ‘* the 
Hindus’ acquiescence is embodied in the present agreement be- 
tween the political leaders of the two communities’’ and that ‘‘the 
Mahomedans regard these as settled facts.'" But the joint 
authors, it must be clearly understood, recommended the adoption 
of separate electorates with reluctance and that as a transitional 
measure. What is much more important in this connection is, 
however, the definite statement made by them that in provinces 
where the Mahomedan voters are in the majority they should 
have no separate representation. 


* The Montford Report, para, 231, 
{ Ibid, para. 228, 
+ Ibid, para, 250, 
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That Lord Chelmsford was opposed to communal representa- 
vied. Ghelsmatord: doubts tion by means of separate electorates is 


the utility of separato clear from the speech that he made in open- 


electorates, aris . ; ‘ Leta 

ing the Imperial Legislative Council in 
September, 1915. Referring to the Montagu-Chelmsford Report 
his lordship said : 


‘“ We wished indeed to make it clear that in our opinion communal 
electorates were to be deprecated......... But it was in the 
main to the method of securing communal representation by 
communal electorates that we took exception, and not to com- 
munal representation itself......... T am most anxious that the 
fullest representation should be secured to the various classes 
and communities in India; but I am frankly doubtful myself 
whether the best method for securing that representation 1 
through a system of separate electorates.” 


The subject came up before the Joint Committee of both 
Houses of Parliament appointed to consider 
The Joint Parliamentary the Government of India Bill. The Com- 
erinciple of cation! mittee proposed that in the Madras Presi- 
representation. dency* the non-Brahmins should be given, 
through separate representation, reserva- 
tion of seats, that similar treatment should be accorded to 
the Marhattas of the Bombay Presidencyt and that the recom- 
mendation of the Franchise Committee in respect of proportionate 
representation of Mahomedans, based on the Lucknow Pact, should 
be accepted.{ Lord Selborne and his colleagues further observed 
that ‘‘the principle of proportional representation may be found 
to be particularly applicable to the circumstances of India,’’ and 
they recommended that the question should be fully explored *‘so 
that there may be material for consideration by the Statutory 
Commission when it sits at the end of ten years.’ '§ 


* Report of the Joint Select Committees, cl. 7 (e). 
+ Ibid, ol. 7 (4). 

tcl. 7 (rm). 

§ Cl. 7. 
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Rules were thereafter made under the Government of India 
Act providing communal representation by means of separate 
‘electorates both for the provinces and the Central legislature. In 
1922 communal electorates were finally approved by Parliament 
for Indians, Anglo-Indians and Europeans in Burma. 


The matter also came up before the Muddiman Enquiry Com- 
mittee in 1924. The majority of the Com- 
The Muddiman Reforme mittee expressed the view that the abolition 
Enquiry Comme, Poof any special communal electorates was 
seperate electorates. quite impracticable and that they were not 
therefore prepared to recommend the subs- 
titution in whole or in part of reservation of seats for separate 
electorates. The minority substantially agreed with their col- 
leagues and pointed out that ‘‘in the present conditions it 1s un- 
avoidable that due regard must be paid to communal interests and 
that they should be adequately safeguarded by provisions in the 
constitution."’* 


After the introduction of the Reforms Act in 1919, some of 

“ r. man shu " 

a ae patil the provinces, namely, Bengal, Bornbay, the 

the principle of communal United Provinces and Assam passed Acts 
representation. : o . . 

introducing communal representation into 

public — badies. In this connection the United Provinces 

District Boards Act, 1922, and the Bombay Municipal Act, 1925, 

may be cited as instances in point. It may be noted also that the 

late Sir Surendranath Banerjea was the author of the Caleutta 

Municipal Actt and Pandit Jagat Narayan of the District Boards 

Act of the United Provinces. 


Now we come to the famous Pact known as the Bengal Pact 
oe Page stn | 

Mr. ©, R. Das's Bengt Of 1923, for which the late Mr. C. R. Das 

Pact makes concessions Wis responsible, As its name implies, it was 
to Mahomedans, ; 

intended for Bengal only, and was adopted 

at a meeting of the Swarajists at Calcutta held on the 16th and 

17th of December, 1925. The agreement was put in the form of 


* Muddiman Enquiry Committee Report, pp. 178-79. 
t For nine years the Mabomedans were elected to the Calcutta Corporation through 
separate electorates, At present they have reservation of seats but no separate electorates, 
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: 5 
a resolution which was prefaced by what may be called a preamble 
in which it was stated that “’ in order to establish real foundation 
ie of self-government in this province it is necessary to bring about | 
a pact between the Hindus and the Mahomedans of Bengal Jeal- 
ing with the rights of each community when the foundation of 
self-government is secured.'" It was a comprehensive resolution | 
dividing itself as it did into four parts with minor sub-divisions. 
Clause (c) of the agreement deals with the distribution of Govern- 
ment posts and Clause (d) with religious toleration, particular re- 
gard being had to the questions of cow-killing for religious purposes 
and music before mosque—subjects with which we are not directly 
concerned here. But Clauses (a) and (b) are important for our 
purpose. The former provides that ~ representation in the 
Bengal Legislative Council be on the population basis with separate 
electorates, subject to such adjustments as may be necessary, by 
the All-India Hindu-Muslim Pact and by the Khilafat and the 
Congress.’ The latter clause urges that “ representation to local 
bodies to be in the proportion of sixty to forty im every district — 
sixtv to the community which ts in a majority, and forty to the 
minority. Thus in a district where the Mahomedans sre in the 
majority they will get sixty per cent. Similarly, where the Hindus 
are in the majority they are to get sixty per cent. a nd the Maho- 
medans forty per cent. The question as to whether there should 
be separate or mixed electorates 1s postponed for the present te 
ascertain the views of both the communities.’"* 


It will be seen that Mr. Das committed himself to 
ina’ < Pack. | wobeubenttly separate electorates so far as the Bengal 
attacked in the Hindu Council was concerned but left the question 
eg of electorates for local bodies to Le decided 
subsequently by the two communities concerned. As regards 
proportional! representation in local bodies, it was also subject to 
further consideration by the Hindus and the Mahomedans. The 
formula regarding the Bengal Council was tentative inasmuch as 

ss prevision for readjustment by an All-India Hindu Moslem Pact 
es and by the Khilafat and the Congress Was defimitels made. The 


* Mitra : The Indian Quarterly Register, 1924, Vol. I. pp Ho. 
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~ It is worth quoting from a speech of Lord Irwin on the sub- 
ject of communal representation. In replying to an address pre- 
sented to him by Mussalmans at Poona in 1926, his lordship 


2 





‘The question of communal representation about which you have 
expressed anxiety is of great complexity.........This 
Lord Irwin's Esa for spirit (mutual toleration and good-will).........will he 
sedi tolera and found to be a better and more lasting solvent for the 
present discord than any artificial methods of re- 
presentation; but until we can reach this state communal 
representation in some form is likely to be necessary and it 
is possible that a substantial modification of it must largely 

depend upon the general consent of all communities.” 


Perhaps the only plausible argument that has ever been ad- 
iluced in favour of the division of electorates 

— aa on communai basis is to be found in a speech 
of the late Mr. Gladstone which is very often 

quoted. He emphasised the difficulty of introducing elective 
principle ** in an Asiatic country like India, with its ancient civi- 
lisation, with its institutions so peculiar, tvith such diversities of 
races, religions and pursuits......... as probably, except in the case 
of China, never were before comprehended under a single govern- 
ment.’** That view was reiterated and amplified by Mr. Glads- 
tone’s follower, Mr. Asquith, in 1909.¢ None of the statesmen, 
however, who have supported communal representation, has been 
able to cite historical precedents for separate electorates except in 
the case of Cyprus,{ and Bohemia whose political geography lias 


* Gladstone: Speech in the House of Commons, 25 March, 1802. (Parliamentary 
Debates—Commons, 1892, Vol. III, pp. 78-84.) 

+ Asquith; Speech in the House of Commons on the second reading of the India 
Councils Bill, 1909. (Parliamentary Debates; Commons, 1909, Vol, TIT, pp. 529-97.) 

t Cyprus wae annexed by Order mn Council on Nov, 5, 1914, after having ten 
administered by agreement with Turkey from 1874 right up to 1914. In 1914 when the 
War broke out the Island bad a partly elected Legislative Council with an elected 
majority. The Council was composed of 9 Greek elected members, 3 Moslem elected 
members and 6 Britieh nominated monmbera and the Governor. Greek representation was 
su y raised to 12 members and that of the nominated British block to 9 while the 
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since been altered. All of them, on the contrary, are apologetic in 
their insistence on the introduction or retention, as the case may be, 
of the system of communal representation by separate electorates 
in India, Most of them emphasise that the status quo must be 
maintained so long as the communities for whom the special 
electorates were originally created do not ask for a change. The 
system of separate electorates had been introduced in 1909 and 
repeated in 1919, and the idea is that it must continue until the 
Mahomedans give it up of their own accord. 
Assuming that the differences between the Hindus and the 
Mahomedans are fundamental in regard to 
taneeaaty forthe pre race, language and religious observances, 
owe c —— and what is it that the latter community gain by 
having representation in legislative bodies on 
a communal basis? Presumably the answer from the Muslim point 
of view would be that under such a system their religious, cultourat 
and linguistic rights are likely to be better and more effectively 
protected than under any other. This answer, however, loses 
much of its force when one refers to the Royal Proclamations and 
provisions in statutes guaranteeing to every community the free- 
dorm of conscience and worship. Let us quote one or two insfances. 
In assuming direct charge of the Government of India in 1858 
Queen Victoria made a solemn promise in the following words : 


‘* Firmly relying ourselves on the truth of Christianity and ac- 
knowledging with gratitude the solace of religion, we disclaim 
alike the right and the desire to impose our convictions on 
any of our subjects. We declare it to be our Royal w ill and 
pleasure that none be in anywise favoured, none molested or 
disquieted by reason of their religious faith or observances, 
but that all shall alike enjoy the equal and impartial protection 
of the law; and we do strictly charge and enjoin on all those 
who may be in authority under us, that they abstain 
from all interference with the religious belief or worship of 
any of our subjects, on pain of our highest displeasure. 


status quo Was maintained in respect of Moslem representation—a post-War gesture to 
the Greek cotmounity. he Council wus, however, abolished un 1831 (Letters Patent. 
November 12, 1991), the Colony thus reverting to the status of government without 


representation. 
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“And it is our further will that, so far as may be, our subjects of 

so whatever race or creed, be freely and impartially admitted to 

offices in our services, the duties of which they may be quali- 

fied, by their education, ability and integrity, duly to dis- 
charge.”’ 


The Queen's promise, as 1s well known, was reaffirmed and 
reiterated by her son, Edward VII, by a proclamation on the 2nd 
November, L908, and again by her gra ndson King George V at the 
Coronation Durbar in December, 1911. 

‘ Long before the Royal Proclamations discrimination 1n treat- 
— ment based on religion had been ruled out 
Religious safeguards cwo- ji Sei A 
tunel ins the Charter and strictly prohibited in the Charter Act of 
— 1833 in which we find the assurance that 
no native of India nor any natural-born subject of the King resi- 
dent in India ‘‘ shall, by reason only of his religion, place of birth, 
descent, colour, or any of them, be disabled from holding any 
place, office or employment "'* under the East India Company.” 
Again in the Court of Directors Despatch of 1834 it was laid down 
that ‘‘ the maxim still remain that justice is to be distributed to 
men of every race, creed and colour, according to its essence,’ T 
and that ‘‘ there can be no equality of protection where Justice 1s 
not equally and on equal terms accessible to all.”’} 

So far, therefore, as the protection of religious rites 1s con- 
= aaah gaat ote cerned, a comprehensive charter of funda- 
of Fundamental Rights mental rights with pains and penalties for 
may prove effective. ; ; : b 

offences, as indicated in the preceding 
chapter and provided in the post-War constitutions in Europe 
together with the Royal Proclamations may be deemed sufficient 
for the purpose in view. To all these may be added by way of a 
statutory provision the modern constitutional device of refer- 
endum in the case of Bills involving religious questions by 
which the community concerned should be enabled to signily 
their approval or disapproval, as the case may be, of any such 
Bills. It may be said that referendum introduces enormous coin- 
plications in a vast country like India, but the reply is that these 


*3 &4 4 Will. IV, c. 85. Sec. 67. 
4 Court of Directors’ Despatch, Clause 61. 
3 Abid, Clause 60, 
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complications are more imaginary than real inasmuch as modern 


legislation is concerned more with economic and industrial prob- 
lems than with those relating to religion so that Bills contem- 
plated here are likely to be very small in number thereby putting 
them practically outside the range ef practical politics. It may 
further be provided by way of protection that no legislation affect- 
ing the religious rites of a community should be enacted except by 
an absolute majority in the legislature. 
The next argument advanced in favour of communal represen- 
tation is that the ends of democracy are 
Bismscrgee tet rious not adequately met unless, as Mill said, 
Ree ae modern different political groups or parties had re- 
presentation in the legislatures proportionate 
to their number. Mill's opinion may have been a sound view 
from the standpoint of democracy as it existed during his time, 
but it ought to be interpreted at the present moment im the hyht 
of modern tendencies in legislation and marked changes in 
the ideas of men. The present tendency is towards the secu- 
larisation of the State ; and to seek to divide it into religious or 
communal groups is to attack its foundations. Mull again never 
contemplated religious parties in his scheme. Parties always 
row and develop with the growth and development of democracy, 
but they must have political and economic ends in view so that 
Hindus and Mahomedans may combine on_ political end 
economic issues to fight another group of Hindus and 
Mahomedans who happen to differ from them. The clash 
of interests may be political and economic and should tn no case 


“he based on religion provided the elementary rights in regard to 


religion have been properly safeguarded in the constitution, 
It is an encouraging sign that in the Indian legislatures Hindus 
and Mahomedans are on occasion found working together on poli- 
tical, economic and constitutional issues regardless of any com- 
munal considerations that may be involved. With greater expert- 
ence of public affairs and in an atmosphere of certainty Indian 
leaders and legislators ray be expected to subordinate communal 
issues to the larger interests of the country. The present contlict 
which is undeniably of a grave and serious nature is largely due to 
unsettlement, to a passing phase of political instability, to the 
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at Sate OF MINORITIES : 
eral ignorance of the masses and, above all, to the spirit of 
irgain ing which has been set in motion. If during the War Indian 
issalman soldiers could loyally fight against their co-religionists 
in the Dardanelles, Palestine and Mesopotamia in response to the 
‘Empire's stirring appeal in the cause of national self-determina- 
tion and rights of man, would it not be foolish to listen to counsels 
of despair? 
Separate electorates are condemned because, in the first place, 
they retard the growth of nationalism and of 
cohen hing ga * the concept of a common citizenship. In 
the second place, they restrict to a consi- 
derable extent the right of the voters to choose their own nominees 
to represent them in the legislatures. If, for example, the electoral 
area is divided into a separate Hindu constituency and a separate 
Mahomedan constituency as has been done, a Mahomedan elector 
cannot vote for a Hindu candidate even if that candidate rather than 
« Mahomedan happens to inspire his confidence. The same restric- 
tion applies to a Hindu voter. The result is that members of the 
legislature elected by a particular group of voters statutorily 
separated from any other group or groups are inclined to feel that 
they owe no responsibility to any group or groups save the one 
phich has returned them to the legislature. It divides the legis- 
lature into water-tight compartments and renders the formulatior 
of a national policy almost impossible. In the third place, 
under separate electorates the minority encouraged ag it is ‘* to 
setiie down into a feeling of satisfied security *’ get an oppor- 
tunity to avoid the risks and shirk the responsibilities of demo- 
cracy. ‘These arguments require no stressing, for they are self- 
evident. ‘lo say that ‘* Hinduism is a house divided against, 
itself’ may constitute a reasonable and fair indictment 
of Hindu society, but it is no valid ground for the 
proposition that the principles of democracy should and 
could be vindicated and upheld by electoral divisions in 
the ranks of the people. One blunder cannot justify another, 
norcantwo blunders put together set things right. There 
is, therefore, no answer to the argument that in the interests 
of national democracy electoral areas should not be divided accord- 
ing to religious creed. There can be no compromise between 
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nationalism and divided citizenship because they are contradictory. 
From his place in the House of Commons Mr. Ramsay MacDonald 
observed in January, 1931: ‘‘ If every constituency is to be ear- 
marked, as to community or interest, there will be no room left for 
the growth of what we consider to be purely political organisation 
which would comprehend all the communities, all creeds, all con- 
ditions of faith............If India is going to develop a robust pohi- 
tical life, there must be room for national political parties based 
upon conceptions of India’s interests and not upon the conceptions 
regarding the well-being of any field that is smaller or less com- 
prehensive than the whole of India."’* 


Apart from communal representation by separate electorates, 

Ss there are various other proposals which have 

Ce eee teint te, been put forward by public men and public 
M seats and Mr. Muham- bodies. Of these the most important are (1) 
the system of joint electorates with reserva- 

tion of seats as recommended in the Nehru Report and later em- 
bodied in the Congress formula for the settlement of the -ommunz! 
problem and (2) the scheme formulated in London by the late Mr. 
Muhammad Ali. Now the Muslim objection to joint electorates 
applies almost with equal force to joint electorates with reservation 
of seats. It is interesting to quote from Lord Morley who said :1 


Paeieiwestectna the Mahomedans protested that the Hindus would elect 
n pro-Hindu upon it just as I suppose in a mixed college of 
sav 75 Catholics and 25 Protestants voting together the Pro- 
testants might suspect that the Catholics voting for the 
Protestant would choose what is called a Romanising Protest- 
ant and as little of a Protestant as they could find. Suppose 
the other way. In Ireland there is an expression a Shoneen 
Catholic "—that is to say, a Catholic who, though a Catholic, 
is too friendly with English Conservatism and other influences 
which the nationalists dislike. And it might be said, if thers 
were 7h Protestants against 25 Catholics, that the Protestants 
when giving a vote in the way of Catholic representation would 


return Shoneens.”’ 


* Parliamentary Debates: Commona, 1930-31, Vol. 247, pp. 637-45, 712. 
4 Keith: Speeches and Documents on Indian Policy, Vol. IT, p. &. 
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iff ulty or anomaly, as emphasised by Lord Morley, is 
eat not got rid of by providing only reservation 
eT i minst reser. of seats for Mahomedans. By this device a 
cad fixed statutory number of Mahomedans will 
no doubt come to the legislature, but assuming that the religious 
differences between Hindus and Mahomedans are acute ind 
feelings between them bitter, such Mahomedans as do not 
sympathise with the Hindus directly or indirectly would not have 
the ghost of a chance of being returned by a constituency having 
on its electoral roll a majority of Hindus. In such a case, Maho- 
medans might reasonably complain that reservation of seats 1s no 
adequate safeguard against the Hindu majority The strongest 
argument, however, in favour of this scheme is that only nationa:- 
ist Hindus and nationalist Mahomedans as against rank ccom- 
munalists would have the best chance of capturing the seats in 
the legislature. 
In this connection the demand made by a certain section of 
the Punjab and Bengal Mahomedans for the 
ladies Nepean ‘r statutory majority in their respective legis- 
Bengal and the Panjab Jlatures and the general Moslem demand for 
anti-nations! and anti- : - : oe | 
democratic. weightage in the provinces where they are 
in a minority deserve some notice. The 
Muslim case in Bengal and in the Punjab raises an entirely 
different issue from that involved in the problem of minorities 
protection. The Mahomedans point out that on account of their 
inferior position in respect of wealth, education and political ex- 
perience they are not able to compete with the Hindus on terms of 
equality and hence they insist on a statutory majority in the 
legislature. Apart from its essential incongruity and un- 
reasonableness, the proposal, if accepted and given effect to, 
would put a particular communal group in a permanent majority 
in the legislature thereby rendering responsible government into a 
veritable farce and reducing democracy to a nullity. Democracy 
has its risks and responsibilities, and one of the risks is the un- 
certainty of the political barometer in the constituencies. Assured 
by statute of a majority the Mahomedans will form a Government 
unassailable by political influences and irresponsive to a consi- 
derable mass of public opinion, The same argument holds good 
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time that such it echeme was now 
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in the case of those provinces where the statute gives the Hindus 
a majority. 


The idea is grotesque and more so when one finds the Maho- 
The principle of weightze medans insisting on weightage in provinces 
= i ae aaa where they are in a minority on grounds of 
their historical past, their general contribu- 
tion to the stability of administration and their stake in the 
country. These two demands, namely, a statutory majority where 
they are in a majority and weightage everywhere else, taken to- 
gether, illustrate that interesting maxim of the toss ** Heads T win, 
tails you lose "‘"—a maxim which is not “‘ericket’’ and not accept- 
able in a sound political system. Then weightage carried to its logi- 
cal conclusion is not a practical proposition. If the Mahomedans 
are entitled to weighted representation, so are the other minorities; 
and when every minority group gets such representation, the 
1injority is reduced to a minority and is, therefore, deprived of its 
legitimate voice in the control of affairs—a state of things which 
is as unreasonable as it is unfair and unjust. Let us once more 
quote Mr. Ramsay MacDonald who spoke as follows in the House 
of Commons in January, LOSL : 


“Tt is very difficult again to convince these very dear delightfu! 
people that if you give one community weightage, you cannel 
create weightage out of nothing. You-have to take it from 
somebody else. When they discover that, they become con- 
fused indeed and find that they are up against the brick 


wall,’’* 


°. 


As regards the late Moulana Muhammad Ali's scheme which 
is one of joint electorates hedged in by rer- 


The points in Mr. tain conditions, the distinguished author 


Muhammad Ali's scheme. | 
himself confessed that i generation 


one of the protagonists and uphold- 
electorates but admitted at the same 
out of date. The Moulana 


avo he had _ been 
ers of separate 


“We should now have, in the interests of 
mixed territorial electorate.”’ The cond:- 
are (1) that the seats in the legisha- 


made it clear that 
Tndian nationalism, a 
tions attaching to his scheme 


* Parliamentary Debates ; Commons, 1900-91, Vol. 247. 
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ture should be reserved for both the communities—Hindus and 


pit Mahomedans, (2) that no candidate should be declared elected un- 
Tl ot near 


3 less | 1e secured (a) at least forty per cent. of the votes cast of his 
: own community and (b) at least 5 per cent. of the votes cast of 


other communities wherever he is in a minority of ten or less per 
eeat., and ten per cent. where he is in a larger minority or in a 
majority. 
The Moulana expected that his scheme would serve three pur- 
poses. First, he said, ‘‘ every candidate will 
Arguments = for ~— the have to go cap in hand to both the commu- 
nities.’’ Secondly, no man would be return- 
ed to represent any community who did not represent at least a 
fair percentege of that community, though not necessarily a 
majority as under separate electorates. Thirdly, no person who 
is not in the least a persona grata to a sister community would be 
able 10 secure election even if he is favoured by his own community. 
There are certain difficulties involved in the plan. The objec- 
tions to reservation of seats apply in thia case also. ‘The Moulana 
himself observed that ‘ this will only be the relic of the present 
separate electorate which is unfortunately inevitable to-day *’ be- 
cause in the event of no candidate from a constituency satisfying 
the conditions laid down in the scheme the Moulana’s 
recommendation is that the eandidate who secures the 
largest number of votes cast of the community for 
whom the seat is reserved must be declared elected. 
Another formidable point against it is that it would be 
difficult to ascertain which community records what number of 
votes and for which particular candidate so long as voting is car- 
ried on in the ballot box seerecy which cannot be dispensed with 
without prejudicially affecting the voting procedure. The Re- 
turning Officer might give returns detailing every kind of informa- 
tion required for the purpose, but that would cause inevitable 
delay in the announcement of results and involve additional ex- 
penditure and expose the whole system to gross abuses. 
It is necessary in this connection to examine in some detail 
the communal decision of the British 
he rope of the com Government announced simultaneously — in 
London and Simla on the 16th of 
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August, 1932, and subsequently reaflirmed in the White 
Paper and in the Report of the Joint Parliamentary 
Committee and incorporated in the Government of India 
Act, 1935. The scope of the decision was _ originally 
confined to the provisions for minorities representation 
in the Provincial legislatures, the consideration of representation 
in the Central legislature having been deferred then. The White 
Paper filled up the gaps and both the Joint Parliamentary Com- 
nuttee’s Report and the Government of India Act, 1935, have 
generally followed the White Paper. It has accepted the principle 
of communal representation through separate electorates which 
the Morley-Minto Reforms of 1909 introduced for the first time 
into the Indian constitution. It has also accepted the principles 
of reservation and weightage. In the matter of multiplication of 
electoral compartments it has definitely and distinctly exceeded the 
range and scope of the Mont-Ford scheme of 191%, for while ac- 
cording to the latter the number of interests which were sought to 
be protected by separate electorates was about 10, the number 
under the new plan has been raised to 18. The interests for which 
provisions have been made in this regard are described as follows : 
General male, General female, Moslem male, Moslem female, 
Huropeans, Anglo-Indian male, Anglo-Indian female, Indian 
Christians male, Indian Christians female, Sikhs male, Sikhs 
female, Landholders, Depressed Classes, Labour, Univer- 
sities, Commerce-Industry-Mining-Planting (European), Com- 
merce-Industry-Mining-Planting (Indian) and backward areas. 
Of course the number varies slightly from province to province. 
The Upper Chamber or the Council of State of the 
Federal legislature will consist of 156 
a. Federal Upper representatives of British India and 
not more than 104 representatives of 
the Indian States as set out in the Table of Seats in 
the First Schedule to the Act ol 1935.* Of the total 
British India seats of 156, six seats shall be filled up by 
persons chosen by the Governor-General ** in his discretion. t C0 
the remaining 150 seats 75 will go to © General,’’ 6 to scheduled 


e Seu", 18/2), 
‘ Firet Schedule, Part I, clanee 3. 
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const tuencies the election will be direct and in others indirect and 
or aS iy cil shall be a permanent body not subject to dissolution 
and about one-third of the members shall retire in every third year 
jn accordance with the provisions made in that behalf contained in 
; ‘the First Schedule.¢ No person shall be entitled to vote at an elec- 
tion to filla Sikh seat or a Mahomedan seat unless he is a Sikh or 
| a Mahomedan, as the case may be.t No person who is, or entitled 
to be, included in the electoral roll for a territorial constituency in 
A province for the election of persons to fill a Sikh seat or a 
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* A European" means a person whose father or any of whose other male 
progenitors in the male line is or was of European descent and who is not a native of 
Injdin. ‘An Anglo-Indian “' means a person whose father or any of whose other male 
poogeuitors in the male line m or was of European descent but who is « native of India. 
“ European descent "' appears to have come into vogue in law since 1919 as representing 
what is popitlarly known as the "European race," A "native of India’’ is defined in Section 
G6 of the India Act of 1870 (33 Viet. © 3). Te ineludes any person bern 
and domiciled within the Dominions of His Majesty in India or Burma of parents habi- 
cm ily resident in India or Burma and not established for temporary purposes only. Lt 
ayjears therefore that there is no difference in terme of the new India Act mefween a 
“European” and an ‘'Anglo-Indian" save in regard to ‘nativity’ os contemplated im the 
Act of 1870. “An Indian Christian’’ weans a person who professes any form of the Chrisian 
religion and is not a Kuropean or an Anglo-Indian. “* The scheduled castes means euch 
castes, races or tribes or parts of or groups within castes, races or tribes being crates, 
races, tribes, parts or groups which appear to His Majesty in Council to correspond 
to the classes of persons formerly known us ‘‘ the depressed classes,’’ as Hia Majesty 
in Council may specify, The groups, castes, tribes, eto., included in the “' acheduto-d 
caster “" have been set out ond specified in the Government of India ( Scheduled Castes) 
Order, 1936. These definitions in Clause 26 of the Firat Behedule are for the purposes of 
the Act only and do not govern other Indian Acta. The procedure of trial of Kuropean 
British subjects, for example, is to be poverned by the Cr. P. ©. Under Sec. 4(1) of the 
Code a "* Ruropean British subject “" means (a) wny subject of His Majesty af “ 
dercent in the male line, born, naturalised or domiciled in the British Islands or any 
Colony, or (6) any subject of His Majesty who ix the child of any such person by legiti- 
mate descent, It follows that the definition in the Code covera both * Europeans and 
“ Angho-Tndians."" Nor are all Europeans eligible for election te the 
they are British snbjects (First Schedule, Part I, clause T). 
than British subjects of either description (natoral-born or naturalised) cannot be in- 
elude} in the electoral roll for any constitueticy either territorial or special, (Sixth 
Sehiedale, Part T, clause 3; The Provincial Legislative Assemblies Order, Part I, clause 5; 
The Provincial Councils Order, Part 1, elarice 6.) Concessions are however ica winder 
the Act in this regurd to the Ruler or subject of « Federated State or of any other 
Stale in respect of which special provision may be nude. ' 

{ Section 18(4) of the 1935 Act, 
+ First Schedule, Part T, Clause 6(1). - 


uropean 


legislatures unless 
Besides, Enropeans other 
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Mahomedan seat shall be entitled to vote at an election to fill 
general seat allotted to that province.* No Anglo-Indian, Euro- 
pean or Indian Christian shall be entitled to vote for a general 
seat.t Those three clauses read together make the electoral 
division complete. 


The Lower House of the Federal legislature, vriz., the House 
of Assembly, shall consist of 250 represen- 
tatives of British India and not more than 
125 representatives of Indian States in ae- 
cordance with the provisions contained in the First Schedule. 
The Assembly, unless sooner dissolved, shall continue for five 
years from the date appointed for its first meeting and no longer, 
and the expiration of the said period of five years shall operate as 
its dissolution.t The extension of its life either by its own legis- 
lation or by the Governor-General is therefore not contemplated. 
Of 250 British India seats, 105 have been reserved for General 
which includes Hindus, Parsis, Jains and Buddhists all others 
who are not included in any specified territorial constituency, 52 
for Moslems, 8 for Europeans, 8 for Indian Christians, + for 
Anglo-Indians, 6 for Sikhs, 11 for Commerce and Industry, + for 
Landholders, 10 for Labour and 9 for Women. Of 105 ‘‘General” 
seats, 19 will go to the scheduled castes, thus leaving the upper 
easte Hindus with only 86 seats in a House of 250 British Codian 
members.§ It is clear that weightage has been provided in the 
Central Legislature for Moslems and Europeans and that the upper 
easte Hindus have been denied the full share of representation to 
which their numerical strength entitles them. Persons to fill the 
seats in the Assembly allotted to a Governor's Province as Greneral 
sents, Sikh seats or Mahomedan seats shall be chosen by electorates 
consisting of such of the members of the Legislative Assembly of 
the Province as hold therein general seats, Sikh seats or Maho- 
medan seats respectively, voting in the case of a gene ‘ral election® 


The Federal Lower 
House 


> 


* Ibid, G12), 

} fbtd, GE3). 

f Sec, 1K (5) of the 1995 Act. 

§ Firat Schedule, Table of Seats, The Federal Assembly, Representatives of Britie’ 
Tadia. 
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in accordance with the principle of proportional] representation by 
means of the single transferable vote. In the North-West Frontier 
Province, however, the holders of Sikh seats, and in any Province 
in which seats are reserved for representatives of backward areas 


or backward tribes, the holders of those seats shall be deemed to 
occupy general seats. It means, in other words, that three Sikh 
representatives in the North-West Frontier Province, ene repre- 
sentative of the backward areas or tribes in Madras, one such in 
Bombay, seven such in Bihar, one such in the Central Provinces 
and Berar, nine such in Assam and five such in Orissa will form 
part of their respective General Provincial Assembly Constituencies 
for the purpose of electing representatives to the Federal Assembly, 
Nineteen seats reserved for the scheduled castes shall be filled by 
persons elected from amongst representatives chosen in accordance 
with the procedure set out in Clause 20 of the First Schedule to 
the Act. The primary electorate entitled to take part in a primary 
election held for the purpose of electing the panel for each seat 
reserved for the scheduled castes in the Federal Assembly shall con- 
sist of the successful candidates at the primary elections for Pro- 
vincial Assemblies held in accordance with the provisions of the 
Fifth Schedule to the Act. It is however open to all holders of 
the general seats in the Provincial Assemblies to take part in the 
election to fill up all general seats including seats reserved 
for the scheduled castes. The electoral College procedure shall be 
adopted for filling up seats reserved for Huropeans, Anglo-Indians 
and Indian Christians and is specified in Clause 22 of the First 
Schedule. 
More important from the point of view of commu- 
nal representation is the provision 


The legislature in : : | NERA RR ar 
Bengal made in the Act for Provincial legis 


latures. Let us, for the purposes 
of illustration, take up Bengal as she affords a rather novel 
ease of minorities protection. We do not deal with 


other provinces because generally in those places with the ex- 
ception of the Punjab, the North-West Frantier Province and 
the newly created Mahomedan Province of Sind the communa! 


** & general election herein contemplated does not mean an election in a 
* general’ constituency but general election in the sense that it ja not a bye-electian, 
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decision of His Majesty's Government has not given rise to any 
bitter controversy. The Bengal Provincial legislature shall con- 
sist of two Chambers.* The Upper House called the Legislative 
Council shall like its Federal counterpart be a permanent body not 
subject to dissolution, and about one-third of its members shall 
retire in every third year under the Fifth Schedule.t It shall con- 
sist of not more than 65 and not less than 63 members of whom 
10 will come from the *‘ Generel ** constituencies, 17 from Maho- 
medans, 3 from the European community, 27 to be elect- 
ed by members of the Provincial Legislative Assembly 
and not more than 8 and not less than 6 will be nomi- 
nated by the Governor ‘‘in his discretion."" No person 
shall be included in the electoral roll for a Mahomedan constitu- 
eney or a European constituency unless he is a Mahomedan or a 
European, as the case may be. Similarly, no person who is, or is 
entitled to be, included in the erectoral roll of any of those consti- 
tuencies shall be included in the electoral! roll for a general consti- 
tuency. No person is entitled to offer himself for election in a 
territorial constituency unless he is entitled to vote in that 
constituency or in any constituency of the same communal des- 
cription. A person shall not be qualified to hold a seat to be filled 
by members of the Legislative Assembly unless he has the requisite 
qualifications of a Council voter and is entitled to vote. At an 
election in a territorial constituency where more than one 
seat is to be filled, a voter shall have as many votes 
as there are seats to be filled and may give all those 
votes to any one candidate or may distribute them be- 
tween such candidates. In the European constituency, how- 
ever, a voter shall not give more than one vote to any one candi- 
date. The twenty-seven seats specified in the seventh column of 
the Table of Seats and referred to above shall be filled up by per- 

sons elected by the members of the Provincial Legislative Assem- 
bly in accordance with the system of proportional representation by 
means of the single transferable vote.t Tt is thus clear that care 


* Tn addition to Bengal, Madras, Bombay, the United Provinces, Bihar and Assam, 
will each have a bicameral legislature (5S. 60 of the 1935 Act). 
' Sec. 61 (3). 
“+ Fifth Schedule, Clause 14 (ce). 
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has been taken in the Act to enable the minority, if they so 
desire, to maintain the ‘* communal balance " sought to be 
‘effected in the Lower House.* But members are free to act sub- 
ject to the special method of voting as provided in the relevant 
Schedule and no communal voting is mandatory under the Act. 
In this view Rule 84 of the Bengal Council Electoral Rules, 1956, 
made by the Governor in Council under paragraph 20 of the Pifth 
Schedule read with paragraph 23 of Part I of the Provincial Coun- 
eils Order as regards ‘‘casual vacancies,’ seems to be ultra vires 
and beyond jurisdiction inasmuch as it seeks to make communal 
election obligatory. The Governor in Council was not competent 
to impose a restriction on the members of the Assembly in res- 
pect of their choice which is not contemplated in the Act. The 
Act and Orders may be supplemented but not supplanted by rules 
made by a subordinate authority unless specifically empowered 
in that behalf. It is to be noted in this connection that provi- 
sions for indirect election of certain members to the Upper House 
by the Assembly have been made only in the case of Bengal 
and Bihar. 

Coming to the Lower House, viz., the Bengal Legislative 
Assembly,t out of 250 seats, 80$ have been reserved for, General 
including 30 seats which according to the ‘Poona Pact have been 
given to the scheduled casws, 119§ for Moslems, 2 for Indian 
Christians, 4! for Anglo-Indians and as many as 25 for Euro- 
peans including their commerce representation.4 





* Cf, paragraph 10 of the Communal Award, 

‘ The Table of Seats in the Fifth Schedule. 

7 Of these 80, 2 are reserved for “* General "” women. 

6 (M theee 110. 2 ore reserved for “* Mahomedan "* women. 

| Of these 4, 1 is reserved for ‘* Anglo-Indian “" women. 

* Eleven territorial seats for Europeans are allotted in the th ecolumn = of 
the Tuble of Seate in the Fifth Schedule, but there is no provision in the Act for the 
other fourteen senate in respect of “© commerce" representation specified in the th 
column. It was laid down in Mr. MacDoneld's Award that of the 19 seate reserved 
for Commerce, Indostry, Mining and Planting in Bengal, 14 would go to Europeans. 
The Act provides by Section 61 (1) that the composition of « Provincial legislature ehall 
be scl ae is specified in relation to the Province concerned in the Fifth Schedule, Tao 
the eleventh column of the relevant achedule, 1) seute are asaigned without reference tu 
any particular community. To this extent therefore the provision in the Award had no 
binding effect in terms of the Act, and it was open to Sir Laurie Hammond 
and his calleagues to suggest modification of the Award in that regared. 
Indeed at one of the Committee's aittings at Calcutta Sir Laurie is reported to have 
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The question for consideration in this connection is, what 
is the principle which has guided His Majesty's Government in 
allocating seats to different communities? In Bengal Moslems 
constitute a majority of the population and not a minority. <A 
statutory reservation of seats for « majority community on grounds 
of minorities protection is unprecedented in history. The British 
Government have refused to be guided in this matter by constitu- 
tional precedents. 

In Bengal, according to the Census Report of 1931, 

Moslems constitute 548 r cent. of 
pon ae coms. the total population, 513° per cent. 
eos of the adult population, and the 
General which practically means Hindus constitutes 445 per 
cent. of the total population and 48°53 per cent. of the adult 
population. Leaving 51 seats (25 for Europeans,* 4 for 
Anglo-Indians, 2 for Indian Christians and 20) reserved for special 
Indian interests) there are left 199 seats to be divided between 
Hindus and Moslems. If these seats are divided in proportions of 
the total population (54°68 and 44°8), Moslems get 109 and Hindus 
90. It is clear, therefore, that from the point of view of the total 
Hindu-Moslem population, Moslems have got 10 seats in excess 
and Hindus 10 seats-less under the communal decision. — In 
the proportions of adult population of 51-2 and 465 respectively, 


remarked that ‘' the idea of these commerce seats is to get expert representation which 
really ought not to be a matter of community, race, religion or even domicile. What we 
really want is to get best men who have expert knowledges of Commerce and Trade."’ This 
view had been earlier taken by certain members of the Provincial Delimritat ton 
Committee, But finally the Hammond Committee refused tp alter Mr. MacDonald's dis- 
tribution, and in Part VII of the Fourth Schedule to the Government of India (Provincial 
Leqialative Assemblies) Order, 1986, 14 seats have been allotted to assoctations which 
are European and 5 senta to Indian Commerce The sents ere distributed aa follows : 
7 to Bengal Chamber of Commerce (European), 2 to Calcutta Trades Asstciation | Kuare- 
pero) 2 to Indian Jute Mills Association (European), 2 to Indian Tea Asso 
ciation (European), 1 to Indian Mining Aseeciation (European), 2 to Renal 
National Chamber of Commerce (Indian), 1 te Indian Chamber of Commerce 
(Trudian), 1 to Marwari Association (TImdian), l to Moslem Choarnber elf 
Commerce (Indian). The Bengal Mahajan Sebha has, without auffleient eauee, beer 
deprived of the representation hich was aceorded to it under the Government of Ind Net 

Haviny regard to the need for expansion and development of Tndian indusatrie4 
orl the weighted representation extended to the European community ot the ferritoral 
comtiiuencies the distribution made in the Order seems to be unfair to the Inialean 
business conumunity, 

= Cf, the preceding faotnate regarding ' Commerec " eeata. 


o4 





a a 
f 


“PROBLEM OF MINORITIES 


y row f 


o ' me 


ite ‘sl ‘a uld ge uieak 103 seats and ‘Minden 96 seats. Wiawea: 





; bere the : pardpoint of Hindus and Moslems only without refer- 
iat = @B oo to any other community, 16 too many seats have been allo- 


— cated to Moslems and Hindus have been given 16 seats less than 
their due share of representation. It must not, however, be 


understood that justice has been done to the Moslem 


community in respect of their representation on the 
basis of population. What is meant is’ that greater 
injustice has been done to Hindus than to Moslems. This 
aspect of the problem was discussed threadbare by Sir Nripendra- 
nath Sirear and brought out in bold relief in his searching cross- 
examination of Sir Samuel Hoare before the Joint Parliamentary 
Committee. It ought to be added that the Secretary of State ad- 
mitted the accuracy of the figures put to him by Sir Nripendra- 
nath. It is also clear that Anglo-Indians have got 1°6 per cent. 
of the seats in the Legislative Assembly as against -1 per cent. of 
the population, Indian Christians -8 per cent. of the seats as against 
‘3 of the population and Europeans 10 per cent. of the seats 
(including their commerce representation) as against only -1 per 
cent. of the population. It follows that the allocation of the 
General seats has not at all been made on the population basis. 
It is, moreover, significant that if Moslems can secure, in addition 
to their reserved seats, 7 seats out of 20 seats* allotted to Labour, 

Indian Commerce, Landholders and Universities, they will occupy 
for all practical purposes a statutory majority in the Assemblyv.t 
That such a situation ‘will seriously affect the founda- 
tions of responsible democracy as enshrined in the Act admits 


*In the first general elections Mahomedans secured only 4 such seats po that at 
present they number 125 to an Assembly of 250. 

t While reluctantly conceding in existing circumstances in India the necessity for 
separate electorates the Marquess of Zetland makes no hesitation in attacking the distri- 
bution of seate as outlined in the White Paper and subsequently incorpo 
rated in the Act, ’" But it is one thing,’ the Secretary of State (then 
not in office) writes, “‘to concede separate communal electorates for the pur. 
poser of giving minorities reasonable representation in the various legislatures; it 
in on entirely different thing te employ the ayetem for the purpose of conferring upon o 
majority community in any particular provirke 4 permanent majority in the legislature 
uvalterable by any appeal to the electorate. Such a course has never hitherto been adopted, 
ressseenpedeess This is the position which will arise if the distribution of seats proposed in the 


White Paper for the Legislative Assemb! 
y of Bengal, is "2 
Report, Vol. I, Part I, Proceedings, p- 338), 7 ete Shod ce aed g i 
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of littke doubt. As Professor Laski observes, ‘* Responsible 
Government in a democracy lives in the shadow of coming defeat ; 
aud this makes it eager to satisfy those with whose destinies it 1s 
charged."’ 

It may be said that for the purpose of giving fair 
and effective representation to certain 
minorities, weightage has got to be 
provided for them. It will be seen that Moslems, wherever they 
are in a minority, have been guaranteed their present large 
weightage under Mr. MacDonald's award. In Madras, for exam- 
ple, they have got more than 13 per cent. of the seats as against 
71 per cent. of the population, in the United Provinces more than 
27 per cent. fot the seats as against 14°8 per cent. of the popula- 
tion and in Behar and Orissa taken together their 
allotted ratio of representation is more than _ double 
their population ratio. We admit that once the principle 
of communal representation is accepted, there can be 
no objection to some kind of weightage for minorities. But 
what about the Hindus? They have not only got no weightage 
in Bengal and the Punjab where they are in a minority, but the 
number of seats allotted to them is much smaller in proportion to 
their numerical strength. Further, for the purpose of giving 
weightage to Europeans, Indian Christians and Anglo-Indians, 
seats have been taken from Mahomedans where they are in a 
majority and also in certain cases from the Hindu minority 
(e.q., Bengal and the Punjab). 

Weightage may be guaranteed to a community on account of 
‘ta backwardness and economic inefficiency. According to such 
principle, Europeans are not entitled to it. It may be siven, 
on the other hand, to a community on account of their services to 
the State. their large stake in the country and their contributions 
to the public exchequer. From this point of view Hindus in 
Bengal as well as Kuropeans can legitimately claum weightage. 
Both these principles have, however, been accepted in the award 
wherever possible and whenever necessary but always and cot- 
sistently to the prejudice of the Hindus.* 


The effect of weightage. 


* These Marquess of Zetland thinks that ‘‘ when the relative position of the two 
communities (Hindus and Musalmans) i Bengal in everything except actus! numbers ts 
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peat 26th of ayietiber, the Home Member announced in the Legisla- 
tive Assembly its acceptance by His Majesty’s Government. It 
eS has replaced separate electorates for the scheduled castes by joint 
i electorates with reservation of seats and has substituted 30 seats 
> for the original 10 seats in Bengal with power to contest additional 
seats in the general constituencies. The procedure is that there 
will be primary elections under which the depressed classes voters 

will elect a panel of four members for each reserved seat for election 

by general constituencies to the legislature. The relevant clause 


in the Pact reads as follows : 


‘* Election to these seats shall be by joint electorate subject however 
to the following procedure. All the members of the depress- 
ed classes registered in the general electoral roll of a consti- 
tuency will form an electoral College, which will elect a panel 
of four candidates belonging to the depressed classes for each 
of such reserved seats by the method of the single vote, and 
the four persons getting the highest number of votes in auch 
primary election shall be the candidates for election by the 


general electorate.’ s 


This panel of the so-called four primary candidates for a re- 
served seat has given rise to much controversy between different 
sections of Hindu opinion.* It must be admitted that the impli- 


takes. into ncoount,......... the reasons against placing the Hindu community in a 
position of permanent statutory inferiority in the legislature are particularly strong.” 
* Under British Rule,” the present Secretary of State (then not in office) proceeds to 
point out, ‘ the Hindus have played an enormonsly predominant part in the intellectnal, 
the cultural, the political, the professional and the commercial life of tbe provinces, 
More than 64 per cent. of those who are literate in Bengal are Hindus: nearly 80 per 
cont, of the students attending High Schools, nearly 83 per cent. of those in Degree 
Classes, and nearly 86 per cent. of the Post-Graduate and research students are Hindus. 
A similar preponderance is found in the case of the professions, and in the case of 
Ranking, Insurance and Exchange. In all previous constitutions the significance of 
Hiese facts has been admitted. Under the Lucknow Pact (an agreement between Moslems 
and Hindus arrived at in 1916) the Moslems in Bengel were allotted no more than 40 
Per cent. of the seats proposed to be filled by Indians by election.“: (J. P. CG. Report, 
Vol. 1, Part II, Proceedings, p. 340.) 
* Indian Delimitation Committee Report, Vol, IIT, pp. 47-79, 
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cations of the procedure could not be carefully examined by the 
draftsmen in the extraordinary circumstances in which the for- 
mula was evolved. It has been contended by certain caste 
Hindus that the Pact was a concession to the Harijans 
and was made on certain conditions the non-fulfilment of which 
rendered the election void. According to them, the panel 
of four is a minimum, for otherwise the panel might be reduced 
to a number just equivalent to the number of reserved seats thereby 
giving the general electorate absolutely no choice in the election 
of the scheduled castes members to the Assembly and perpetuating 
in effect the MacDonald division of the Hindu community into 
separate electorates which it was Mr. Gandhi's intention to pre- 
vent. They urge that if the four candidates are not forthcoming, 
the primary election should be postponed and an effort made to 
obttain the requisite number, a procedure which is likely to cause 
great electoral inconvenience and produce deadlocks. On the other 
hand, Dr. Ambedkar, a part author of the Pact, says that four is 
the maximum, ‘‘ meaning not more than four;’’ it does not mean 
‘* not less than four.” 
In trying to hold the scales even the Hammond Com- 
mittee have been led to assert that 
The panel and the {‘ the number of four is neither a maxi- 
“ optimum ** theory. aie, AS , 
mum nora minimum, but an optimum. 
‘© Tt is desirable,’’ they add, ‘‘ that there should be five or more 
candidates at the primary election, but it 1s in no wise compul- 
sory.’’* The Committee’s verdict legally was in Dr. Ambedkar’s 
favour, but as’ a counsel of perfection, if we may say 
so, in favour of the caste Hindu view. By Clause 14(1), 
Part I, of the Gagvernment of India (Provincial Assem- 
blies) Order, 1936, doubt as regards the issue has heen 
removed. A primary election may be proceeded with not- 
withstanding that less than four candidates stand at that election. 
Again the remainder of the election may be proceeded with not- 
withstanding that, by reason of a deficiency of candidates at the 
primary election or by reason of the withdrawal or death of cand- 
dates elected already at the ~ primary, there are or remain less 


* Joid, Vol. I, p. 108. 
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a _ is ext waa doubtful ‘if this provision fulfils the pur- 
Fe Paok cxpscially 1 in view of the large increase in the re- 


si - ehaig in the MacDonald Award. In practice, however, in 
areas where as in certain Bengal districts scheduled castes are 
_ concentrated, it is expected that there will be no dearth of 
he _ “primary *’ candidates. 

Except in Bengal a member of the scheduled castes 


rc shall not be disqualified from holding a _ general — seat 

(not reserved) by reason of the fact ‘Shae he has not 
~~» passed successfully through a ** primary. In Bengal 
- in a constituency in which a seat is reserved for the 


scheduled castes any such member is required to come through a 

‘primary “" provided that no such disqualification shall apply in 

; respect of a bye-election at which no reserved seat is to be filled.t 

Special circumstances in Bengal, where there are compact areas of 
scheduled castes, seem to have prompted this special provision. 

Now, where at an election a poll is taken for the purpose of 
filling more than one seat, a voter shall have as many votes as 
there are seats to be filled on the poll and may give all the votes 
to one candidate or distribute his votes arsong the candidates, + 
In the mixed general constituencies this provision may prove in 
practice a safeguard for the caste Hindu minority in a particular 
constituency, but the fact cannot be ignored that it may also tend 
to cause divisions in the electoral areas on grounds of caste. It 
should be noted that cumulative voting is ruled out in the 
‘ primaries."" At a primary election no voter shall have more 
than one vote§ whatever the size of the panel. 

The questions involved in the acceptance of the Poona Pact 
by His Majesty's Government are: (1) whether the Pact satisfies 
the conditions laid down in paragraph 4 of Mr. MacDonald's 
award in which His Majesty’s Government held out the assurance 


* Clanse 14 (3), Part 1 of the Provincial Assemblies Order. 
st ! oe Clause 2, Part TV. In a constituency in whiel) no xeat ia reserved no hing 
mite is stated in the Order, but it is clear that o scheduled caste 
lest © seat without any “' primary."’ si sca ace ae 
> ltud, Clanse 15, Part I. 
j /bid, Clause 14 (2), 





eats for the scheduled castes as compared to the provi- 
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that if the communities affected were agreed upon a practical al- 
ternative scheme either in respect of any one or more of the — 
Governors’ Provinces or in respect of the whole of British India, 
then the Government ‘‘ would be prepared to recommend to Par- 
liament that the alternative should be substituted for provisions 
now outlined,’ and (2) whether the numerical strength of the 
depressed classes justifies allotment to them of 30 seats out of 80 
general seats.* 

It is well-known that throughout the proceedings of the Joint 
Parliamentary Committee Sir Nripendranath Sirear played the 
role of a doughty champion of the rights of the caste Hindus 
as against the depressed classes. His contention was that 
Bengal was not represented in the Poona Conference, that there was 
not a single Bengalee Hindu signatory to the Pact and that at the 
earhest opportunity representative Hindus from Bengal had expres- 
sed their disapproval of the terms of the Pact in so far as they affect- 
el their province and communicated it to His Majesty's Govern- 
ment. Reference was made in that connection to a telegram sent in 
December, 1932, to the Prime Minister by 25 members of the 
Bengal Legislative Council. We confess we are not impressed by 
Sir Nripendranath Sircar’s contention. The Poona negotiations 
were in progress for diys together and as scon as the Pact was 
signed representations were made to the Prime Minister, as Sir 
Samuel Hoare pointed out in reply to 5ir Nripendranath’s 
cross-examination, requesting him to accept the Pact and announce 
his decision immediately, including a telegram from such a re- 
presentative man as Dr. Rabindranath Tagore. Sir Samuel Houwre 
was perfectly right when he said that protests had first begun to be 
tmade to His Majesty's Government something like three months 
after the acceptance of the Poona Pact. It is no use reminding 
the Secretary of State or the British Government that Ir. Tagore 


a In acre ronastituencics where seats are reserved for scheduled cnsios it ty 
juts Likely that they would be able to capture some additional seats, and in the last gonera! 
eleetions a eéheduled castes candidate captured a general seat (no reser ved) in @ Backer 
gunje district constituency defeating 4 caste Hindu. In certain districts im Bengal 
they are not only large in numbers but represenh «a compact group There the 
upper custe Hindus will have littl chance of winning at the polls Under the Iodia Act 
(now repeated) which made provision for sech reservation the depressed classes snoceeded in 
securing representation in the Counct!] by defeating upper caste Hindu candidates 
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is a Brahmo and not a Hindu. So far as representation in the 

legislature is concerned, Brahmos do not form a distinct class from 

the Hindus and if in this matter Dr. Tagore cannot be consi- 

dered a Hindu, it is difficult to say who in Bengal satisfies the 

test. Sir Nripendranath’s argument there- 

Was the Pact an agreed fore ig untenable. But it is to be noted that 
settlement, , : 

Dr. Tagore himself wired in July, 1953 
to the Prime Minister expressing his disapproval of the Pact and 
seeking to explain the considerations which in September, 
1932 had misled him into appealing to the Prime Minister to accept 
the Pact. Frankly speaking, it does not seem to be in accord 
with Dr. Tagore’s position to take up an attitude like — this. 
Apart from the fact that the Poona Pact is an_all-[ndia 
agreement and as such required the assent of representative H indus 
of the country as a whole (a test which has been satisfied in this 
euse), it cannot be denied that invitations were extended to certain 
well-known Hindus in Bengal and that those who were present at 
Poona when negotiations were going on accorded their approval to 
the provisions of the agreement.* On the ground of Bengal’s 
present opposition to it, therefore, it cannot and should not he 
revised unless the castes affected reach an agreed solution. 

The only consideration that may be héld to have vitiated the 

Pact is the method by which it is believed in 
wv op eran coercion in certain quarters to have been secured. It 

ahatma’s fast. 

may be recalled that the Prime Minister's 
decision was announced on the 17th August, 1932, and that Mr. 

: Gandhi's fast unto death began on the 28th of September, 192 

On the 18th of August in the course of a letter to the Prime 
Minister, Mr. Gandhi held out a_ threat to fast and stated: 
‘This fast will cease if the British Government on their own 
motion or under pressure of public opinion revise their decision 
aml withdraw their scheme of communal electorates for the de- 


* The Marquess of Zetland and his supporters in the Joint Parliamentary Com- 
mittee dissented from thie view. “' We do not think,’ they remarked, “* that thoee 
who were parties to it (the Poona Pact) con be said ta have possessed any mandate to 
effect a settlement “ (J, BP. C. Report, Vol. I, Part TT, Prowedings, p, 899). We are 
not, however, told what in the circumstances would have been the correct procedure to 
consult Hindu opinion on the subject, 
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pressed classes, whose representatives shall be elected by general 
electorates under common franchise.’’ We are afraid that such a 
method of bringing pressure either on the Government or on the 
public for the solution of political questions is a crude and per- 
haps dangerous method. But Mr. Gandhi succeeded in influen- 
cing public opinion in the country in his favour by his fast with 
the result that the Poona Pact was agreed upon, which the Gov- 
ernment, in accordance with paraghaph 4 of their award, imme- 
diately accepted. The Mahatma placed his countrymen in such a 
position that they had either to accept his scheme or, in the alter- 
native, to allow him to die slowly. The alternative was 
too horrible to think of, and naturally all opposition to 
his scheme was smothered. A contract becomes invalid in law 
if if is secured under duress, and it cannot be denied that in 
Mahatma Gandhi's method there was a certain element of coer- 
cion. It must, however, be admitted that the Poona Pact, when 
it was signed and published, appeared to give satisfaction generally 
to all sections of the people concerned. It is, therefore, unfair 
that those who approved of it then on its merits should attack its 
provisions now. The first question, therefore, raised tn connec- 
tion with the Pact should be answered in the affirmative, t.e., it 
satisfies the conditions laid down in paragraph 4 of the Prime 
Minister's communal award. 

As regards the second question, the first point for 
| : rae consideration is, who are the depressed 
ah nr pong 7 achalilel classes and who are not? It is interesting 
a that these classes may be made to reach any 
figure between ‘07 millions to 11 or 12 millions depending on the 
nature of definition of the term. The Government of Bengal had 
prepared a rather formidable list of scheduled castes. When. 
however, they were asked as to the criteria which they had ac- 
cepted as determining these castes, they enid in effect 
that they had applied neither the criterion of untouchability nor 
that laid down by the Franchise Committee™ nor ony other. 
Tt may be stated that after the publication of the list of scheduled 
castes prepared by the local Government, over three hundred peti- 


* Pollution by touch or sight. 
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tions were put in from different castes against their inclusion in 


the list. In Part IIT of the Schedule to the Government of India 
(Scheduled Castes) Order, 1936, the number of castes specified 


to be scheduled is 76, the principal among them being Namasudras, 
Rajbanshis, Malos, Mallahs, Jalia Kaibartas, Bagdis, Mahilis, 
Bhuimalis, Chamars, Nats, Santals, Mehtars, Muchis, Doms, 
Kochs, Patnis, Pods, Garos, Dhenuars and Dhobas. In Bengal, 
as a matter of fact, untouchability of an acute form such as is met 
with in Madras or in some other provinces, does not 
exist. It is true that there is no inter-dining or inter-marriage 
between the lower castes and the upper class Hindus. But this 
exclusiveness is observed among the upper classes themselves as 
also among the so-called depressed classes. A Brahmin, for 
example, does not dine socially with a Vaidya or a 
Kavastha, representing as they do two very cultured and 
proyressive castes in Bengal. Similarly a Namasudra does 
not dine with a Rajbanshi or a dhobi, all these castes 
falling under the category of the so-called depressed classes, 
If there is suspicion of the upper caste tyranny or domination on 
the part of the Namasudras under the new Act, the same suspicion 
is there between one caste of the depressed classes and another. 
Namasudras and Rajbanshis in Benga] have, by their numerical 
strength, their economic efficiency and their rapid progress in 
education and different spheres of activity, come to occupy a 
position which cannot be compared with that of the other schedul- 
ed castes. They have made their influence felt to such an extent 
that in constituencies under the Government of India Act their 
candidates were found sometimes to have defeated at the polls their 
upper caste rivals for legislative honours. So it comes to this that 
the 30 seats reserved for the so-called scheduled castes would in 
the majority of cases go to Namasudras or Rajbanshis, who 
differ from the other depressed class castes no less than the upper 


caste Hindus differ from them.* The Poona Pact will thus have 
the effect of robbing Peter to pay Paul. 


* It is interesting to note that the sarne view has been taken by 
Zetland, the Secretary of State for Tndia, 


beyond challenge. In his opinion * 


the Marquess of 
whose knowledge of affairs in Bengnl fe 
the result of extending the list of scheduled castes as 
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Besides, applying the criteria laid down by the Lothian Cum- 
mittee or any modified formula for ascertain- 
How the tide turns. ing depressed classes, it is difficult to make 
up three or four millions for them. In 
Bengal for the territorial constituencies 199 seats have been given 
to a population of 50 millions which works out at 4 seats for every 
million and consequently under the Poona Pact the depres+ed 
elasses have got almost double the seats to which their numerical 
strength entitles them. It is well-known that the expression * De- 
pressed Classes " has however attained, as Mr. Thompson pointed 
out in his Census Report, a political significance enhanced recently 
by provision for their special representation in the legislature. 
It is significant to note that so long as_ this provision 
was not made many of the more advanced among the backward 
classes were trying to raise their status by changiny the nomen- 
clature of their castes. Thus the Chandals became Namasudras 
and wanted to be Brahmins. Many including the Rajbanshis be- 
came Khatriyas and so on. ‘‘ The tide began to turn,’’ observes 
Mr. Thompson, ‘‘as soon as it was fully realised that there were 
to be substantial special privileges for the depressed classes. 
Those who were trying to rise up hastily commenced climbing 
down.”’ : 

We think that, in the first place, the numerical strength of 
the depressed classes as ascertained by the tests laid down by the 
Lothian Committee does not justify the allocation of 30 seats to 
them, that secondly, these 30 seats will in the existing circums- 
tances be practically captured by Namasudras and Rajbanshis to 
the exclusion of the real depressed classes and that thirdly, no case 
has been made out for reservation of seats at least for Nama- 
sudras and Rajbanshis in Bengal. 


proposed in the White Paper, will be to defeat the object in view, for it will not then be 
members of the real depressed classes who will be returned for the Scheduled Coste 
tenia but members of the powerful Namasudra and Rajbansi castes who cxperience na 
difficulty in getting returned to the legislature even now without any reservation Jf seats 
at all, and whose interests are as much opposed to those of the untouchables aa are the 
interests of tho higtiest castes themselves “ (J. P. C. Report, Vol. I, Part IT, Pro 

ceedings, p. JY). 
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-———s Now it is laid down in Mr. MacDonald's award that “‘pro- 
0 ee visions will be made in the constitution itself 
‘ton of te wna ~=to empower the revision of this electoral 

“=. ? 7 le. : 


arrangement (and other similar arrange- 
ments......) after ten years with the assent of the communities 

__ affected for ascertainment of which suitable means may be 
devised.’’** We are afraid that this provision will always remain 
on paper and be inoperative for all practical purposes. Once & 
community is given certain concessions,t it is difficult, nay, 1m- 
possible, to make them agree to give up those concessions. On 
the contrary, the enjoyment of them for a number of years will 
raise the question of status quo. In our discussions on the scheme 
of separate electorates we have attempted to show that the sup- 
porters of that scheme have always relied on the argument that 
although on principle they are opposed to separate communal 
representation, they could not abolish it without disturbing Ine 
status quo and thereby affecting adversely the position of certain 
minorities. No other argument seems to have weighed with 
them. So after ten years when the question of revision of the 
electoral arrangements may be canvassed, the minorities who have 
benefited by the present award will, apart from the merits of the 
award, if there be any, confront the revisionists and tell them that 
they would not allow the latter to disturb the status quo. Separate 
electorates were introduced for the first time under the Morley 
Minto Reforms in 1909. They were not abandoned in 1919 
They were not given up even by a Prime Minister who more thar. 
once had declared himself against such electoral devices. Mr, 


MacDonald has, on the contrary, extended the principle of separate 
communal representation, 


* Para. 6 of the Award and para. 40 of the Introduction to the White Paper. 
Is in to be noted that the Bengal Legislative Council in its July session (1932) pasend 
a resolution in favour of joint electorates, and secepted the principle of joint electorates 
with reservation of seate for Bengal Municipalities in a Bill passed in thot session, 
Resides, women and Indian Christians are generally opposed to divisions of electorates om 
a comrmounal basis, 

{ ' We think,’ observe the Marquesas of Zetland and his supporters in the Joint 
Porliamentary Committee, *' that it is unlikely that such assent (to the modification 
the Award) will be given by a community entrenched in o position of statutory superiority 
in the legisiature and we recommend, therefore, that it showld he open to either cam 
munity at the expiration of ten years to petition Parliament to modify the Award * 
(J. P. ©. Report, Vol. I, Part Li, Proceedings, p, 341), 
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The question of status quo raises another important issue. 
We admit the force of the argument that it 1s 
age een question of always difficult to disturb an existing arrange- 
ment without the consent of the parties affect- 
ed by it. But it is significant that while the principle of status quo 
seems to have bound the Prime Minister and His Majesty's 
Government in regard to the system of separate electorates, it 
las not appealed to them while disturbing the Lucknow Pact on 
which representation of communities was generally based in 1919. 
It will be seen that the Lucknow Pact gave to Mahomedans in 
Bengal 40 per cent. of the elected seats and that in accordance 
therewith they had in the Bengal Legislative Council of 141 mem- 
bers 39 elected seats as against 46 Hindu (non-Mahomedan) elected 
seats. It must be borne in mind that the Lucknow Pact lad the full 
approval of the Mahomedan community. The provisions therein 
contained were elaborately discussed and considered from all 
points of view and finally accepted by them. Mr. MacDonald 
and his Government might be pertinently asked why the old 
arrangements regarding representation should have been disturbed 
if the doctrine of status quo were really a sacrosanct principle. 


We have seen that the communal decision has not only intro- 
eins , duced communal representation through se- 
disturb the communal parate electorates in the Second Chamber of 
7g eet isin: the Federal Legislature and in the Upper 
House in provinces where bi-cameral legislatures have been intro- 
duced but also made it clear that such representation must not 
disturb the communal balance in the Lower House, and provisions 
have accordingly been made in the Act and the relevant 
Schedules to maintain the balance. The object of the 
Upper Chamber is different from that of the latter. Their 
respective functions are also in some respects different and 


_ go also their respective constituencies. It is, therefore, 


not a sound doctrine that both the Houses should be so composed 
as to reflect to the same extent and in the same manner the com- 


-munal bias or prejudice that may be prevalent in the country. If 


the Upper House has any meaning in constitutional law, it should 
have some power to revise or at least to delay hasty, indisereet and 
communal legislation. According to the scheme outlined in the 
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White Paper and reaffirmed in the report of the Joint Parliament- 
ary Committee and incorporated in the 1935 Act, that object 1s 
likely to be frustrated because in communal matters the Upper 
House will generally take the same view as the Lower. 
It is necessary to refer here to the controversy that Section 308 
of the Government of India Act, 1985 (num- 
The scope of Sec. 308. bered 285 in the Bill as introduced and 299 
in the Bill as amended in Committee) has 
proveked in India. The section seeks to give the legislatures, 
Federal as well as Provincial, power, if of a restricted nature, to 
propose amendments of the constitution of the country in certain 
respects. It is a welcome change from the nationalist standpoint 
inasmuch as it offers some opportunities of growth, development 
and expansion of the constituent powers of the legislatures. But 
a certain section of the Mahomedans have read into it a sinister 
move on the part of His Majesty’s Government to repudiate the 
undertaking said to have been given by Mr. Ramsay MacDonald 
in connection with the award.* Briefly put, the section lays down 
the procedure for altering the size, composition or the method of 
choosing members of the Federal or Provincial legislatures by 
Order in Council upon resolution by any of those legislatures on 
the expiry of ten years, or by sub-section (4) by Order in Council 
at any time after consultation with and upon reference 
to the Governments and legislatures in India. The  reso- 
lution contemplated in the section must be passed in each Cham- 
ber (where there is a bicameral legislature) on the motion of a 
Minister on behalf of the Council of Ministers so that the Act 
leaves no initiative in the hands of the non-official] legislators. 
The issue is whether before the expiry of ten years after com- 
acter pare comets: ing into operation of the Act any amendment 
Order in Council. or modification of the award may be effected. 
The late Under-Secretary of State seemed to think that 
such modification would not be possible as being contrary to 
the terms of Mr. MacDonald's decision. Replying to the Duchess 
of Atholl who, apropos of the clause, enquired whether ** it will be 


* Read Mr, W. Ameer Ali's letter, dated, London, the 21st May, 1935, published in 
the Calcutts Statesman, and the statement isaued in Jane, 1995, by Haji Abd Ua Haroon 
aud Mr. Shafi Daudi. . cs = 


- 
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possible by Order in Council to do away with communal elector- 
ates,’’ Mr. Butler stated: ‘‘ That is not the interpretation I put 
on this paragraph and the assurance T will give to the noble Lady 
is that the Communal Award is governed by the original terms of 
that Award, that is to say, that after 10 years if there be an agree- 
ment between the communities action will be taken by H. M.'s 
Government.’** The Duchess returned to the subject on a subse- 
qnent occasion and the Attorney-General replied: ** I think...... 
that it will be practically impossible for the Government to use 
powers under sub-section (4) unless the views of the legislatures 
were friendly to the decision.""t Thus Sir Thomas Inskip was not 
so bold and assertive as Mr. Butler regarding the statutory protec- 
tion of the award for ten years, and on reading the language used 
we think that the law is on the side of the former Attorney-General] 
rather than on that of the late Under-Secretary of State. It is true 
thet except in regard to the franchise qualifications of women re- 
ferred to in sub-section (3) and paragraph (c) of sub-section (2) 
nowhere in the section is the ten-year period of reservation 
touched. An attempt may therefore be legally made under the 
clause to modify the Award before the expiry of ten years only by 
an Order in Council on the initiative of His Majesty's Govern- 
ment according to tlt procedure set out in detail in Sec. 
309. 

A Simla communique, dated the 2nd of July, 1955, 
issued on behalf of His Majesty's Government in the United King- 
dom in explanation of the clause, states that before the expiry olf 
ten years no constitutional initiative for modification of the term, 
of the award will reside in the Governments and legislatures of 
Todia. Power is, however, conferred on the British Govy- 
ernment under the relevant section to make such change by in 
Order in Council (always with the approval of both Houses of 
Parliament) even before the end of ten years, but within the first 
ten years and indeed subsequently, if initiative has not come 
from legislatures of India, it is incumbent on the Secretary ol 
State to conswt Governments and legislatures of India (unless the 
change is of a minor character) before any Order in Council ts 


* Parliamentary Debates (Offi! Report), Vol, 300, No. 76, Cols, LOSS 25. 
{ fhid, Vol, S01, No, 00, Cols, 1055-69, 







Tia bef Pein ‘se its eon. ab is thus a distine- 
: ‘drawn with regard to the period of reservation between Indian 
peg aut orities and Whiteball. The former, in other words, are 
ey prohibited from moving in the matter for ten years while 
the latter is empowered to effect any change with the approval of 
the Houses of Parliament and after consultation with 

the authorities in India. The language of the — section 

is not happily worded in certain respects and may give 

rise to conflicts in interpretation, but the intention of His 
Majesty's Government is clear that the Indian authorities* must 

wait for ten years before they can legally seek to prepare amend- 

ments to the communal decision. There is, however, absolutely no 
restriction on the powers of His Majesty's Government acting in 

that behalf with the approval of both Houses of Parliament 
Consultation with the Indian authorities and the minorities affected 
contemplated in sub-section (4) of the section is left to the disere- 

tion of His Majesty which constitutionally means His Majesty's 
Government. It may be pointed out that a statement or an ex- 
planation, however authoritative its source may be, cannot control 

the interpretation of a statutory provision whose language is clear 

nod admits of no doubt, and therefore Mr. Butler was not on safe 

ground when he reassured the Duchess of Atholl. 

How then does the Prime Minister's pledge regarding his 

award stand in relation to Section 308 

The MacDonld pease 2 of the Act? Can the latter, in other words. 
override Mr. MacDonald's pledge? The 

law is that in a case of conflict between a statutory enactment 

and a statement made by its framers, the former should prevail. 

and in that view of the case Mr. MacDonald's pledge may be 
rendered null and void by Order in Council. It has been 
asserted in the decisions of the Courts that ‘' what may be called 

the Parliamentary history of an enactment is not admissible to 
explain its meaning.”“t The language of an Act ** can be regarded 


* A distinetion should be drawn between Indian authorities, législative and exe- 
cutive, on the one hand, and the minorities affected by the award, on the other. Should 
the latter come to an agreement amonget themselves the British Government enamel onan 


eet wean ae mai eee h 4 of Mr. 
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only as the language of the three Estates of the realm and the 
meaning attached to it by its framers or by individual members of 
one of those Estates cannot contro! the construction of it. - Indeed, 
the inference to be drawn from comparing the language of the Act 
with the declared intention of its framers would be that the differ- 
ence between the two was not accidental but intentional.’’* 
Some high legal and constitutional authorities dissent from 
that orthodox view. Professor Kennedy, for example, holds that 
‘*the real creating minds "' behind a statute “* should not be 
neglected "* and cites in support a number of cases (in one of 
which Lord Sankey figured as a Judge) in which the relevant 
Parliamentary literature bearing on the statute has been examined 
at length.t Whichever might be the correct view, there is little 
doubt that if the issue is contested in courts the supporters 
of the communal decision who rely on Mr. MacDonald's under- 
taking will be confronted with a huge mass of authoritative legal 
decisions against them and be required to prove their case to the 
satisfaction of the courts. Mr. Butler's assurance or Mr. Mac- 
Donald's pledge has no legal force as against a clear and definite 
statutory enactment. The pledge must be read with the relevant 
provisions in the Act and not independently of them. 
The actual protectian for the award is provided in the proce- 
dure itself. No Minister (who under the Act 
a a mise can initiate proceedings for its modification 
only on the expiry of ten years) would con- 
ceivably sponsor a motion proposing to alter the award unless it is 
approved by his colleagues in the Government some of 
whom will as a general rule be representatives of muno- 
rity interests. If a Minister were so foolish as to do so, 
he would be forced to resign. Assuming further that a resolu- 
tion to that effect.is adopted according to the procedure set out in 
the section in question, there is the Governor-General or the Gov- 
ernor, as the case may be, who is required to forward to the Secre- 
tary of State along with the resolution a ‘* statement of his opinion 
as to the effect*which the making of the proposed amendment -vould 
have on the interests of any minority;’’ and the Secretary of State 


* oid. 
+ W. P. M. Kennedy: Essays in Constitutional Law, pp 166-67. 
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shall cause such statement to be laid before Parliament. Having 
regard to the powers conferred upon the Governor-General or the 
Governor acting in his discretion under the new constitution, one 
may rest assured that this protection is bound to be real and effect- 
ive against any decision of the legislatures prejudically affecting 
the interests of minorities. If the Secretary of State decides.to take 
the initiative himself and that power always belongs to him, it is 
clear that he has to consult the Indian authorities before the 
final decision is taken and there is no reason to believe that the 
Indian authorities will have no minorities representation. Then 
again an Order in Council contemplated in the section must require 
an affirmative vote in both Houses of Parliament® which 
means that an amendment of the award according to this 
procedure must be approved by a majority in the Commons and the 
Lords. If such a majority could be secured, the award might 
as well be altered by an amending Act of Pariiament as by an 
Order in Council. In a certain sense the Order in Council pro- 
cedure affords greater protection than an Act of Parliament inas- 
much as the Lords and the Commons will have equal and identical 
jurisdiction under Sec. 309. The changes effected, therefore, are 
that the Act provides a means of modifying the award in addition 
to the ordinary Parliamentary procedure and that the ten years’ 
reservation is abolished only with regard to an Order in Council 
promulgated on the imitiative of British authorities. It 
is, however, clear that no initiative in the way of amend- 
ing the award will be taken by His Majesty’s Government unless 
there is an agreed solution in India by the parties concerned. 
The effect of the changes is apparent and not real, although from 
the constitutional standpoint they may have some theoretic 
value. 
The question has been raised as to whether the communal 
Oyhathes My. WacDenaid’s decision of His Majesty's Government is in 
sphion ss arbitral §= the nature of an arbitral award. In this 
wera, connection reference has been made by 
Sir Nripendranath Sircar to the proceedings of the Consultative 
Committee of the Round Table Conference which was constituted 


t Bec, 300, 
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to work in India. Attention has been invited to the view ex- 
pressed by certain Moslem members of the Committee stating that 
they would not accept the Prime Minister’s decision if it went 
against them and also to statements made by certain Hindu dele- 
gates to the Round Table Conference including Sir Provas Chunder 
Mitter declining to agree to arbitration. As regards the attitude 
of the Consultative Committee, Sir Nripendranath’s conclusions 
are: (1) that members of the Committee did not agree to arbitra- 
tion, (2) that the Moslem delegates repeatedly stated that 
they did not ask for any arbitration and that they would 
claim the right to challenge any decision on its merits 
and (3) that there was no Bengal Hindu on the Com- 
mittee and that no reference was made at any time to 
anybody in Bengal for enquiring as to whether the Prime 
Minister or the British Government should be asked to settle the - 
dispute. Sir Nripendranath’s statement on the position so far 
as it goes is correct and his conclusions are not open to challenge, 
but the question he has raised regarding the nature of the decision 
seems to us to be theoretical. Whether an award or a decision, it 
stares us in the face. It is on the saddle. All that can be said, 
however, is that neither the communities concerned had piven 
Mr. MacDonald authority to arbitrate, nor has his decision as it 
finally emerged received the approval of the major section of Indian 
public opinion. 
But the real question is whether in such a matter as the 
protection of minorities in India _ there 
hl gas oe rl inter- was no method open to His Majesty's 
Government for solving the problem 
other than the one they had adopted. Their policy and 
attitude are unfortunately looked upon with suspicion by a 
considerable section of Indian public opinion. That sus- 
picion has been strengthened considerably by the provisions in 
their communal decision which has extended the principle of cotn- 
munal representation through separate electorates and failed to «lo 
justice to certain communities and is bound to affect prejudicially 
the growth and development of parties along political and 
economic lines. Inthese circumstances, the best and safest 
course would have been, in our judgment, to refer the entire prob- 
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lem of minorities protection ‘to a competent and impartial body 
of international experts. That method should have appealed 
to Mr. Ramsay MacDonald in view of the sensible and clear view 
he had previously expressed advocating the application of the 
League principles of minorities protection to old States. * 
Such experts are available from amongst British as well 
as Continental statesmen. Reference of the Indian prob- 
lem to an international body would not have introduced 
any innovation into public law. Both the British Government 
and the Government of India are original members of the League 
of Nations and are parties to the Minorities Guarantee 
Treaties; and they might have called in the assistance, 
for such a _ great propose, of the international machinery 
which they have themselves helped build up. It does not mean, 
however, that the adoption of such a procedure would have in- 
volved the United Kingdom and India in acceptance of the 
provisions of the Minorities Treaties in all their details and 
the method and procedure of League supervision and control. <A 
Tribunal of international experts might have laid down cer- 
tain principles of minorities protection for operation in India 
within the competence of her Municipal law without prejudice to 
the sovereignty of the authorities concerned. It is unfortunate 
that His Majesty’s Government could not have seen their way to 
have recourse to such a procedure. 

We are of opinion that communal representation by separate 
Sepbiclinka S"chabibiunie’ en electorates with which is closely associated 
posed to responsible the principle of weightage for certain com- 
Government. re 

munities at the expense of others cannot make 
for nationalism. It is generally against all precedents in history and 
is likely to sap the foundations of Parliamentary Government, divi- 
ding as it does a whole nation into permanent water-tight commnun- 
al compartments. It tends to perpetuate communal bias and pre- 
judice among the communities and to give communal colour to 
legislation. It is also to be noted that once the principle of 
separate communal representation is accepted, there is no knowing 
when and where it will end; and in India we have got ample proof 


* Page 37, supra, 
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of it. Weightage comes in its train and weightage, as Mr. Mac- 
Donald has himself pointed out, cannot be created out of nothing. 
It is created for the benefit of certain communities at the expense 
of others. The result is an atmosphere charged with suspicion 
and mistrust. 

We have not yet had any responsible Mahomedan politician or 
any politician claiming to represent the interests of any other 
minority community suggesting a scheme of government different 
from the system in which the executive is held responsible to the 
legislature. There are of course some politicians who insist on 
complete responsibility both at the centre and in the provinces 
immediately; there are others who will not mind reaching the 
final stage through a process of steady growth and evolution. But 
they all agree that responsible government as it is technically 
understood in the United Kingdom and the self-governing 
Dominions should be our definite goal. That being so, it 1s essen- 
tiai that every attempt should be made to lay the foundations 
broad and secure. Unless, therefore, the general plan of govern- 
ment outlined at the Round Table Conference and embodied in 
the Act is substantially modified there seems to be no alternative to 
a common electoral register. But the scheme of electorates 
should be so devised as to give a fair and reasonable opportunity to 
different interests and communities to secure adequate representa - 
tion in legislative bodies, and that can be attained if the electorates 
are based on adult suffrage. In this connection Mahatma Gandhi's 
suggestion* that the electoral circles should be so deter- 
mined ‘' as to enable every community to secure its proportionate 
share in the legislature '’ deserves somewhat detailed treatment. 
An attempt will therefore be made in the next chapter to examine 
the principles of adult suffrage and proportional representation. 


® Mahatme Gandhi's eupplementry note on the Congress scheme circulated among 
delegates to the Round Table Conference. 





CHAPTER XV 
ADULT SUFFRAGE AND PROPORTIONAL REPRESENTATION 


Democracy has been defined by Lincoln as the government of 
the people, by the people and for the people. 
Adult suffrage as basis of Whether that maxim applies to every State 
democracy. 
that calls itself a democracy is open to ques- 
tion. But there is no doubt that a real democracy must 
provide a machinery through which ‘“‘ the will of the average 
citizen,’’ as Professor Laski * remarks, ** has channels of direct 
access to its source of authority.’ In that context the need for 
adult suffrage in a modern democratic State requires no stressing. 
Every adult citizen should have the right to indicate at the polling 
booth what persons he desires to entrust with the task of govern- 
ment. And there is no better and more effective method by 
which to secure adequate representation of minorities in legisla- 
tures and public bodies than the system under which every person 
can make his influence felt in the shaping of policy at Government 
headquarters. The right to franchise is, therefore, an invaluable 
asset. The United Kingdom has adopted adult suffrage after 
years of bitter struggle. There is hardly any post-war constitu- 
tion in Europe which hag not introduced it. 


We find, for instance, that all citizens of the Irish Free State 

without distinction of sex who have reached 

Modern detnocracies have the age of twenty-one years have the right to 

sccepted adult suffrage. = yote for members of the Lower House and to 

take part in the referendum and initiative. t 

The constitution of the Kingdom of the Serbs, Croats and 

Slovenes} has laid down that every male citizen by birth or 

naturalisation who has completed his twenty-first year shall have 

the right to vote. In the Polish Republic the franchise has been 
* Laski: A Grammar of Politics, p. 115. 


{ The Irish Constitution Act, Art. 14. Note the constitutional changes effected, 
+ The Constitution of the Kingdom of the Serbs, Groate and Slovenes, Art, 70. 


* 
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extended to every citizen without distinction of sex who has reached 
the age of twenty-one years on the date when the election is held 
and who is in full enjoyment of civic rights and has been domiciled 
in the electoral area, and members of the Diet are elect- 
ed by universal, secret, direct and equal franchise, ex- 
ercised in accordance with the principles of proportional 
representation.* In Austria the National Council is elect- 
ed by the people on the basis of equal, direct and secret 
suffrage of men and women, who before the first day of 
January of the year in which the election takes place, 
have passed their twentieth year, and in accordance with the prin- 
ciples of proportional representation.t In Esthonia every citizen 
who has reached the age of twenty years has the right to vote 
provided he has been an Esthonian subject for a period of not less 
than one year, and the State Assembly is elected by universal, 
equal, direct and secret suffrage on the basis of proportional re- 
presentation.{ The Czecho-Slovakian constitution has conferred 
the franchise for the Chamber of Deputies on all citizens without 
distinction of sex who are twenty-one years old and the House 
again is elected in accordance with the principles of proportional 
representation. § Similarly in Germany the Reichstag is elected by 
universal, direct and secret suffrage of all men and women above 
the age of twenty upon the principles of proportional representa- 
fion.|| Adult suffrage has been adopted in Russia by the recent 
constitutional changes. 

In Canada the franchise, both Federal and Provincial, is in 
the main adult suffrage under the Act of 1920, although restric- 
tions apply to certain Asiatic peoples and the North American 
Indians. Newfoundland also enjoys manhood suffrage under the 
constitution, at present suspended, with votes for women over 
twenty-five years. The Australian Commonwealth and its consti- 
tuent States have introduced adult suffrage with restrictions on cer- 
tain classes of people. Adult suffrage exists in New Zealand, in the 


The Polish Constitution, Arts. 11 and 12. 

The Austrian Constitution, Art. 26. Note the recent constitutional changes. 
he 

The Crecho-Slovakian Constitution, Arts. § and 9, 

The German Constitution, Art, 22. 


- 
t 
t The Ethonian Constitution, Arts, 27 and 36. 
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Cape, Natal, the Transvaal and the Orange Free State in South 


Africa for white citizens both for Union and Provincial elections. 
There is no colour bar in the Cape, but non-whites ere required to 
satisfy educational and property qualifications. In Natal South 
African natives and British Indians are practically excluded. In the 
Transvaal and the Orange Free State suffrage is denied to non- 
whites. The introduction of female suffrage in certain Union Pro- 
vinees both for Union and Provincial elections has been prompted 
by the desire, as Professor Keith says, ‘* to minimise the value of 
the native vote.’’** Adult suffrage is the general rule in the self- 
governing Dominions and the restrictions such as they exist are 
based on racial grounds. It is, however, to be understood that the 
right to franchise, even where there is adult suffrage, is as a general 
rule confined to citizens as opposed to aliens and is subject to cer- 
tain other legal restrictions such as those which exclude from the 
franchise persons of unsound mind and persons adjudged guilty of 
acts involving moral turpitude. In most of these countries in 
Europe the problem of minorities protection has been sought to be 
solved, as we have seen, by International Treaties under the 
auspices of the League of Nations. Besides, adult suffrage 1s 
claimed to have given minorities an opportunity to have their views 
represented to some extent in the legislatures concerned. 
We do not see why this generally recognised right in demo- 
cracies should be withheld from the people of 
The size of the Indian India when a large transference of power, es- 
pecially in the provinces has been effected. 
The franchise under the India Act of 1935 has, however, been con- 
siderably widened. The total gross electorate in British India is esti- 
mated to be 35,000,000, male voters being 29,000,000 and female 
voters being 6,000,000. The percentage of the total electorate to 
the total population is just under 14 per cent. and to the total adult 
population 27 percent. The percentage of the total male electorate 
to the total adult male population is 43 per cent. The adult popu- 
lation is about half the total population which in British India is 
about 260,000,000. Of the women voters 2,000,000 are qualified 
by property, 4,000,000 by wifehood and 300,000 by education. t 


* The Governments of the British Empire, p. 408, 
+ Par. Debates, May, 1935, 
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Qualifications for franchise in territorial constituencies are under 
the Indian law dependent in the main on taxation of different kinds, 
local, Provincial, or Central, ownership of property or educational 
fitness while women may have an additional qualification by wife- 
hood.* These qualifications, while they have been determined by 
the same considerations throughout British India and are intended 
to secure the same end, vary more or less from province to province 
according as circumstances seemed to have suggested. In Bengal, 
Bombay, Bihar, Orissa and Sind, for instance, the matriculation 
examination or the school leaving certificate or any examination 
prescribed to be equivalent} to either is at present the Minimum 
qualification, but in Madras literacy, in the United Provinces the 
upper primary examination, in the Punjab the primary examina- 
tion, in the Central Provinces and Berar an examination which 
qualifies for admission to a course of study for a degree of the 
Nagpur University, in Assam the middle school leaving certificate 
and in the North-West Frontier Province the middle school exa- 
mination for an urban constituency and the primary examination 
for a rural constituency, are considered sufficient for the pur- 


pose. 
Similarly qualifications based on taxation also differ from 
province to province, and they are specified 
oy Saat Toei in in detail province by province in the relevant 
Schedule to the Act. It is not difficult to 
explain lack of uniformity in these qualifications for different 
units, but so much divergence in educational standards between a 
province and a province does not seem to be justified. If hteracy 
could be adopted for Madras, there 1s no reason why it could not 
be made to apply to Bengal or Bombay. For special constituencies 
such as Universities, Commerce, Industry, Planting, ete., Land- 
holders and Labour, the qualifications have necessarily each a differ- 
ent basis, and in this respect also they vary more or less from pro- 
vince to province as is clear from the Schedule in question. The 
qualifications for franchise for the Upper House, wherever it exists, 


* Sixth Schedule to the Government of India Act, 1995, Pert I, para. 10. 

+ Power is given in Bengal to presoribe any other examination for the purpose, fot 
being lower than o final middle school examination. Lake power mutatis mutandw i en- 
joyed by other provinces also, 
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are ‘of course distinctly higher than those required in res- 


Se et 


of territorial constituencies of the Lower Chamber ; 





and in Bengal, to give one illustration, a higher stand- 
“ard is demanded for ‘‘ general’’ constituencies of the Upper 


House in regard to land revenue or rent or road and public 
works cesses as compared with Mahomedan constituencies, and, so 
far as the ‘‘ general *’ constituencies themselves are concerned, a 
higher standard in this respect for the Burdwan and Pre- 
sidency Divisions than for the Dacca, Rajshahi and Chitta- 
gong Divisions.* It may be noted that it has been laid 
down in the appropriate Part of the Sixth Schedule relating to 
Bengal that no man shall be ineluded in the electoral 
roll for, or be entitled to vote at any election in, any Maho- 
medan constituency specially formed for the election of persons to 
fill the seats reserved for women,f a restriction that does not 
apply to a ‘* general '* or ** Anglo-Indian "' constituency reserved 
for women. This provision in law is perhaps justified by the 
rigidity of the purdha observed among Mahomedans as a class. 
There is little defence for the disparity in the general requirements 
as to “‘residence’’ as between Bengal and some of the other provin- 
ces such, for instance, as Madras, Bombay, the United Provinces 
and the Punjab; and ‘‘a place of residence’: which a person, quali- 
fied to be included in the electoral roll of a territorial constituency, 
is required to own, has been defined to mean in Bengal a place 
where a person ordinarily and actually resides during the greater 
part of the year.t As in other countries, the right to franchise 1s 
affected by certain legal disabilities as prescribed by law.§ Nor 
is it open to any one in a territorial constituency unless he is either 
(a) a British subject, or (b) the ruler or subject of a Federated 
State, or (c) if and in so far as it is so prescribed with respect to any 
province, and subject to any prescribed conditions, the Ruler or a 
subject of any other Indian State. || 


* The Government of India (Provincial Legislative Councils) Order, 1996, 
Part ITV, paras. 3 ond 4. 


+ Part TV, para. 15. (Sixth Schedule). 


t Part IV, para. 1; Part IZ, porn.1; Part ITT, para. 2; Part V, para. 1; and 
Part VI, pars, 1. (Sixth Schedule), 


6 Pert I, paras. 4, 8 and 9. (Sixth Schednle). 
| Part T, para. 3. (Sixth Schedule). For detsiled treatment of how franchise is 
restricted to British subjects with minor exceptions see Chap, XVIT, infra. 
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So long as qualifications for franchise are based on 


property or taxation as taxation is understood © 


Franchise and the joint in the broad sense, in which it has been used 
in the Sixth Schedule to the Act, franchise 
is bound to be restricted where there exists the joint family system, 
for the law contemplates that not more than one member of such 
a family is entitled to be included in the electoral roll even if the 
total payment that is made on behalf of the family is, say,s*hundred 
times the minimum sum required for necessary qualifica- 
tions. As regards Bengal, it is laid down that where 
property is held or payments are made jointly by, or 
assessments are made jointly on, the members of a joint 
family, the family shall be adopted as the unit for de- 
ciding whether the requisite qualification exists; and if it does 
exist, the person qualified shall be, in the case of a Hindu joint 
family, the manager thereof and, in other cases, the member autho- 
rised in that behalf by the family concerned. This is not to apply 
where members of a joint family have separate accommodation 
and separate messing, and in such a case each member's share of 
the property, payment or assessment is to be taken into account in 
preparing the electoral roll.* Note should be taken of the fact that 
there must be both separate accommodation and separate messing 
to enable a member of a joint family to get the benefit of the pro- 
viso.t Analogous provisions have been made in the Schedule for 
the other provinces also. With the growth of political life and 
greater interest in public affairs than at present property or taxa- 
tion as a basis for franchise is bound to act as a deterrent on the 
joint family system. 
Power has been reserved to His Majesty in Council by 
Order under Sec. 291 to make provision with 
oth aac of amend- respect to franchises and elections, and in 
exercise of that power the Provincial Assem- 
blies Order, 1936, and the Provincial Councils Order, 1936, have 
been issued. By Sec. 308 be has power by Order at any time to 
make such amendment in the provisions of the Act as is specified 
+n sub-section (2) of the section subject to the proviso dealt with in 


* Sixth Schedule, Part IV, para. I4. 
} The expression “ and "’ used bere is obviously conjunctive. 
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the car ing chapter. In so far, however, as no proceedings 
can be taken i in relation to the draft of an Order laid before Parlia- 
ment by the Secretary of State except in pursuance of an address 
presented to His Majesty by both Houses of Parliament praying 
that the Order may be made either in the form of the draft, or with 
such amendments as have been agreed to by resolutions of both 
Houses, the control of both the Houses over such delegated legisla- 
lation by the executive has been provided for at least in theory and 
may on occasion be exercised in practice. While, therefore, the 
King in Parliament is competent at all times by virtue of his 
supreme law-making powers to amend the Act or any Order made 
thereunder and His Majesty in Council can by Order deal with 
franchise, elections, the method of voting and such other matters as 
are specified in ss. 291 and 308 subject to certain specific directions 
contained in the Act, the Indian legislatures, Federal or 
Provincial, are given no power to amend or modify the existing 
law. ‘The only concession made is that the Federal legislature on 
the expiry of ten years from the establishment of the Federation 
and the Provincial legislature on the expiry of ten years from the 
commencement of Part III of the Act can on the motion proposed 
in each Chamber by a Minister on behalf of the Council of Minis- 
ters pass a resolution recommending such amendment in the Act 
or Order in Council made thereunder as is mentioned in clauses 
(a), (b), (e) and (d) of sub-section (2) of section 308 of the Act. 
Only with regard to franchise for women as referred to in clause 
(e) the ten-year bar does not apply so that in that respect a resolu- 
tion as contemplated in sub-section (1) may be adopted at any time. 


Now, Sir Sivaswamy <Aiyer has expressed his disap- 
wy proval of adult suffrage. He is of opi- 
Oppos eal ; 
ec iMate nion that “* the poverty and illiteracy of the 


large masses of the people justify a serious 
doubt as to their fitness to exercise the franchise.’’** While stress- 


ing the principle that the franchise should be as broad as circums- 
tances in each province may permit Sir Sivaswamy hag stated 
that it should be based ‘‘ upon the ground of ownership, 
or occupation of property liable to tax or rent, or the exercise 


* Alyer: Indian Constitutional Problems, p. 49. 
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‘of some calling and the receipt of an income liable to taxation in 
some form or other.’’ He has not proposed any literacy test, but 
after quoting from Whitakar’s Almanac and tracing the Reforms 
Acts in Great Britain from 1832 down to 1884, he has told us that 
‘* in view of the illiteracy and proverty of the people it is not 
possible to introduce democracy at once on as broad a basis as has 
now been adopted in England after eighty years of political train 
ing and economic and educational progress."’* 


All the points raised by Sir Sivaswamy Aiyer are the oft-re- 
Tipeiaebacen: wadext Yinsited peated arguments against universal adult suff- 
frecichies tend to be sec- rage. But it is a simple truth that when the 

body of voters is limited the welfare realised 
by the State tends to exclude that of the persons excluded from 
franchise. ‘* No test.’’ observes Professor Laski, ‘‘ has beep 
devised which enables us to limit the franchise in such a fashion as 
to equate civic virtue with possession. “T If the franchise is cop- 
fined to a particular caste or creed or class, the legislature is bound 
consciously or unconsciously to discriminate against the class or 
ereed or easte deprived of the franchise. If it 1s confined to pro- 
perty-holders. the State will as a matter of course be tempted to 
confer undue privileges upon those who own property. A cursory 
glance at the history of legislation in any country will make this 
point clear. The Parliamentary Acts democratising the English 
constitution came by slow stages not because Parliament was al- 
ways convinced that time was a great healer of all evil but because 
the forces of democracy had to fight against great odds. The 
Factory Acts came into existence not because the factory-owners 
as a body believed in self-denying ordinances but because the 
factory labourers came to force their way into the polling booths 
and subsequently into Parliament. 

Nor is John Stuart Mill's education test related to the quali- 

ties which the State requires. Carried to its 
Education not ® de- Jogical conclusion, it becomes an unreliable 
ge a test. What, it may be asked, is a scientist 
worth in the high affairs of State if he has not the capacity to 


* Aiyer: Indian Constitutional Problems, p. 50. 
} Laski: A Grammar of Politics, p. 110. 
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decide. on a complicated tariff problem with which all modern 
Governments are constantly faced? How can a profound philo- 

sopher who has learnt to despise the ‘‘ Dismal Science "’’ help a 
modern State if he has not the inclination to go minutely into the 
intricacies of the exchange problem and the clearing-house ? All 
that the scientist or the philosopher can contribute is to bring a 
broad human outlook to bear upon discussions in the legislatures. 
But that is not the only end of democracy. And _ the 
test of efficiency is not observed even in the United King- 
dom. Were the British voters—each and every one of 
them—competent to assess the implications of the FParlia- 
ment Act of 1911 when they kept in power the Asquith 
Government? Were the adult population of England— 
every Englishman and English woman—in any way better 
when they installed in 1931 the National Government in 
Whitehall with a Labour leader as Prime Minister and a Conser- 
vative tariff reformer as Chancellor of the Exchequer? There is 
something lke a fetish of efficiency which ought to be guarded 
against in the interest of democracy. 

Advocates of democracy are not afraid of its risks and 
pitfalls. For democracy lives, grows and develops by the method 
of trial and choice. When it is said that a voter hag not the 
requisite knowledge to take a dispassionate decision and to give a 
reasoned choice, the answer is that the State must arrange and 
organise on his behalf and in his interest access to that knowledge. 
And that the State will hardly arrange and organise unless the 
general public irrespective of caste, creed, colour, property, educa- 
tion or sex, have acquired the right to influence its decision and 
to regulate its conduct and to s.t in judgment on its policies and 
acts. It is very difficult to secure the protection of the interests 
of minorities unless the legislature is elected on the basis of adult 
suffrage, particularly in a country like India where minorities 
generally are educationally backward and economically inefficient. 
If, as by the Act of 1935, the qualification based on ‘‘ possession "’ 
could be brought down to six annas per annum as union rate as 
in Bengal and literacy could be fixed as the minimum educational 
standard as in Madras, how long i is the journey’s end unless 
considerations of administrative inconvenience and private or pub- 


isp. apne 


“2 
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lic expenditure intervene to block progress? The moral victory 
already belongs to the advocates of adult suffrage; the ultimate 
victory for them is perhaps only a question of time. — 


It has been seen that as a means of securing in legislatures 
fair and adequate representation of minori- 
eg ae os Representa: ties post-war democracies in Europe have 
adopted not only adult suffrage but also 
proportional representation.* In Mahatma Gandhi's supplemen- 
tary note appended to the Congress scheme there was a definite and 
clear suggestion in favour of proportional representation.t The 
principle of proportional representation has been adopted in the 
constitution of the Indian National Congress as amended at its 
Bombay session in 1934.{ It has also been accepted in connection 
with elections for certain constituencies under the Government of 
India Act, 1935, for instance, in the election of persons by mem- 
bers of the Provincial Legislative Assemblies to fill certain seats 
in the Upper Houses§ and in the election of persons to fill seats in 
the Federal Assembly by the Provincial Assemblies. || The Joint 
Parliamentary Committee appointed to consider the Government 
of India Bill of 1919 also expressed the view that ‘‘ the principle 
of proportional representation may be found to be particularly 
applicable to the circumstances in India.’*f The points that re- 
quire to be examined in this connection are (7) what is proportional 
representation, (7) whether it is an effective means of securing 
adequate representation of minorities, and (iti) whether it is apphi- 
cable to India. 

Proportional representation involves a somewhat = dras- 
tic change in the orthodox method of voting and = aboli- 
tion of single-member . constituencies.** ('nder such re- 
presentation by means of the single transferable vote each 
elector while recording his vote shall place on his ballot 


* See pp. 446-447, supra. 

+ See Chap. XIV, supra. 

t Art. VI (g) (IV), Art. XVIIT (b and ). 

€ Fifth Schedule, cl. 14(c). 

| Firat Schedule, el, 19. 

€ See Chap. XIV, supra, 

ati Proportional Representation, 1867-1917, 
Royal Commission on Electoral Systems, 1910 (Cal. 6263), 


be Lord Everslev, revised eilition; The 
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paper the figure 1 in iv space opposite the name of the 
candidate of his first preference; and apart from the first preference 
vote which is popularly known as the “‘ original "’ vote, he may, 
if he so desires, place on his ballot paper the figures 2, 3, 4, 5, 6 
and so on according as there are seats or vacancies to be filled, in 
the spaces opposite the names of the other candidates in the order of 
his preference. A ballot paper is not valid unless the figure 1 is 
marked on it in the space opposite the name of a candidate.* It 
means that an elector may, should he so desire, reserve all his 
preferences save his first preference in the absence of which his 
ballot paper is rejected. The procedure then to be followed is that 
the total number of valid papers, that is to say, papers on which 
the figure 1 has been correctly marked, is divided by a number ex- 
ceeding by one the number of seats or vacancies to be filled, and 
the result added by one, disregarding any fractional remainder, if 
any, is called the ‘‘ quota "’ which would secure the return of a 
candidate. 


7? 


Take for the purposes of illustration a four-member 
constituency with six candidates. In order 
that his ballot paper may not be rejected each 
voter shall mark 1 in the space opposite the 
eandidate of his first choice and may or may not mark his other 
preferences which in this case cannot exceed 4. Take further 
the number of valid papers to be 100,000. A_ candidate 

100,000 
——.— +1=20,000+1=20,001 

4+1 

votes, would be declared to be elected. In the middle of the nine- 
teenth century a Danish Minister called Andrae gave a quota 
which was obtained by dividing the number of valid ballot papers 
by the number of seats or vacancies to be filled. In the present 
instance, the quota under that system would be 25,000 instead of 
20,001. It is popularly known as the Hare system after the 


The quota in single 
transferable woting. 


who secures the quota, 1.e., 


* Por clear enunciation of the principle og well as the method read the Bengal 
Legistatice Council Manual, 1924, pp. 296-97, ond the Bengal Legislative Council Rlectoral 
(Conduct of Filections) Rules, 1936, made by the Governor in Council in exercise of the 
powers conferred by Poragraph 20 of the Fifth Schedule to the Government of Indis 
Act, 1935, read with Paragraph 25 of Part I of the Government of Tndin (Provincial 
Legislative Councils) Order, 1936. 


. 
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name of that famous Englishman, Thomas Hare, who took special 
care to popularise it. Yet another method named after Hagenbach 
-Bischoff postulates a quota which is secured by dividing the 
number of valid papers by a number exceeding by one the number 
of seats or vacancies to be filled. Under that system the quota 
would be in the present case 20,000 instead of either 25,000 or 
20,001. According to general practice at present followed, the 
quota would be 20,001, the figure cited first. If four candidates 
out of six obtain the quota, viz., 20,001 each, or more, no com- 
plications at all arise. They do arise when less than that number 
obtain or obtains the quota; and then comes the question of distri- 
buting the preferences or “‘ surpluses '’ as they are known. If the 
number of valid votes credited to a candidate is greater than the 
quota, the resulting surplus is to be transferred to the “’ continu- 
ing "’ candidates indicated on the ballot papers in the parcel of the 
elected candidate as being next in order of the voters’ preferences. 
If the total number of transferable papers is equal to or less than 
the surplus, the papers are to be transferred to the ‘* continuing ~ 
candidate or candidates marked as the voters’ next preference. If, 
however, the number of transferable papers is greater than the 
surplus, the number of papers transferred in each case shall bear 
the same proportion to the number of transferable papers as the 
surplus bears to the total number of transferable papers. The num- 
ber of papers to be transferred in each case, when the surplus falls 
short of the total number of transferrable papers, is to be ascertain- 
ed by multiplying the number of transferrable papers in each case 
by the surplus and dividing the result by the total number of 
transferrable papers. 
Suppose A, B, ©, D, E, and F are the candidates in the 
| present case and B and D have respectively 
The surplus and its die coeyred 30,001 and 25,001 original votes. B 
on ‘<« thus left with a surplus of 10,000 and 
D with a surplus of 5,000. Suppose further that B's parcel con- 
tains 20,000 transferable papers 15.000 being marked E and 
5,000 F, and D's parcel contains 15,000 transferrable papers, 
10,000 being marked A and 5,000 C. As the ge neral rule 
is that if more than one eandidate has a surplus, the largest sur- 
plus is to be first counted and distributed, B's transferrable papers 





, 


_ should be dealt with first. Multiply 15,000 (‘‘E’’ marked papers) 
, by 10, 000 (B's surplus being the difference of the quota and the 
| total number of valid votes credited to him) and divide the result by 
the total number of transferrable papers (20,000) and you get the 

actual number of papers to be transferred to E from 


15,000 x 10,000 
é ey h 
B's parcel. It comes to 20,000 7,500 2 the 
same way the number of actual papers to be transferred to F 
5,000 x 10,000 - 
i , ’ Ss : (e t BR’ 
would be——59.000 000 9,500. If by adding 7,500 to s 


original votes and 2,500 to F’s original votes, the quota, t.é., 
20,001 is reached in each case, then both E and F are declared to 
be elected. 

It is to be understood that mo papers are to be trans- 
ferred from the parcel of a successful candidate unless he has a 
surplus whatever be the number of transferrable papers that the 
parcel may contain. In distributing the ‘* surplus "’ the frac- 
tional parts, if any, are to be taken note of, and not disregarded as 
in finding the quota, and importance is to be attached 
to the parts in order of their magnitude. If more than one candi- 
date has each the same surplus, the surplus of that candidate who 
has the largest number of original votes is first to be taken up, 
and where the number of origina! votes is equal discretion to 
pick and choose is as a general rule vested in the Returning Officer. 
A like rule is followed in the case of a tie between or among the 
‘* continuing *’* candidates when the number of such candidates 
with an equal number of votes, original and transferred, is greater 
than the number of vacancies that remain yet to be filled. 
If the total votes of two or more candidates lowest on the poll, 
together with any surplus votes not transferred, are less than the 
votes credited to the next highest candidate, these candidates may 
in one operation be excluded from the poll and their votes transfer- 
red in accordance with the preferences marked thereon. When 
the number of continuing candidates ig reduced to the number of 
vacancies that remain to be filled, they are declared elected des- 


* The ‘ continuing " candidates are candidates other than ¢ been 
elected or excluded from the poll. ni Fae ei 
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pite the fact that they have not reached the quota, and if only one 
vacancy remains and if the votes credited to one continuing candi- 
date exceed the total votes of the other continuing candidates. 
— with any surplus not transferred, that candidate is return- 


In certain countries, however, if vacancies exist and no con- 
tinuing candidates reach the quota after the 

iii en dificult end transfer, the political party which polls the 
| | majority of original votes is favoured, 
while in others the seats are distributed among the political 
parties in proportion to their original voting strength with some 
bias in favour of the minority party.* The best procedure is to 
leave as little discretion as possible in the hands of the Returning 
Officer and to attempt at a precise and detailed definition of rules. 
Tt would be wrong to suppose that under proportional repre- 
sentation by means of the single transferrable vote the candidates, 
who get the highest number of first preference or original votes, 
will necessarily be declared elected to fill the seats or vacancies to 
the exclusion of others unless of course they reach the 
quota. It may happen that a candidate with a much 
smaller number of “‘ originals "’ to his credit would be returned to 
the exclusion of a rival, but such a thing can happen only when 
the ‘‘ rival ’’ concerned fails to reach the quota notwithstanding 
his greater number of * originals *’ or first preference votes. 
“The system,"’ observes Sir John Marriott, ‘‘ demands the 
most scrupulous accuracy and some intelligence on the part of the 
counters, but on the part of the voters no more of either quality 
than is involved in ‘ picking up” a cricket eleven save that the 
a picking "’ must be all in one process and on paper instead of 


* Reference has been made in the preceding chapter to the rule made by the 
Godvérnor of Bengal indicating how a casual vacancy is to be filled. . A rule or order re 
tricting membership or franchise to @ particular religious or racial community in respect 
of a by-election by members of the Lower House to fill a casual vacancy in the Upper 
House ia wlira cites having regard to the clear provisions of the Statute and the relevan: 
Schedule. The election of a European by European members of the Bengal Assembly to 
fll a vacancy in the Council caused by the resignation of Sir George Campbell some tine 
in Auguat, 1837, was therefore prima facie improper and invalid. It t af course difficult 
te apply single transferable voting in filling « single casual vacancy, ond different methods 
have been suggested euch aa {) keopnyg the seat vacant entil another vwacanoy ooclrs, 
(i) dividing territorial constituency into « number of unita equal to that of members 
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viva voce.”’* But at first sight the method of counting and trans- 
ferring votes seems to be confusing and extraordinarily complex. 
Experience has proved that under the system of proportional 
representation minorities generally secure 
It secures fair and ade- representation in the legislatures proportion- 
2c ig mtion fr ate to their voting strength in the constitu- 
encies. The Proportional Representation 
Society in England have been for years engaged in collecting 
statistics from different parts of the world regarding the results 
of elections. Figures show that the Society are justified in 
claiming that the system of proportional representation, whose 
adoption they advocate, is the only effective device (with the excep- 
tion of separate électorates) of securing for minorities adequate re- 
presentation in the elective public bodies.f Im the Irish Free 
State elections of 1927 the Cosgrave party polled 30° per cent. of 
the votes and obtained 27°7 per cent. of the seats, Fiana Fail polled 
288 per cent. of the votes and obtained 26°3 per cent. of the seats, 
Labour polled 148 per cent. of the votes and obtained 12°5 
per cent. of the seats, Independents polled 92 per cent. 
of the votes and obtained 12°5 per cent. of the _ seats, 
Farmers polled 72 per cent. of the votes and obtained 
92 per cent. of the seats, National League polled 52 per 
cent. of the votes and obtained 7°2 per cent. of the seats and Sinn 
Fein polled 46 per cent. of votes and obtained exactly the same per- 
centage of the seats. The exact proportion was not maintained in 
every case, but the percentage of the seats secured by each party 
was approximately proportionate to the percentage of votes and a 
general tendency is noticeable that the smaller the groups the 
greater their ratio of representation as compared to their voting 
strength. The results of the German elections of 1920 revealed the 
same tendency. With 21°6 per cent. of the votes polled the Social 
Democrats obtained 22°2 per cent. of the seats, and _ polling 
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returned by it and (iii) re-opening the old packet and announcing the result in accordance 
with the next available preferences. Each of those methods has obvious disadvantages, The 
issue, however, is not one of much practical importance in view of the small number of 
casna) vacancies that may occur during the life-time of o legislative body. 

* Marriott: The Mechaniem of the Modern State, Vol. I, p. 497. 

| Read the bulletins published by the Society, 
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183 per cent. of the votes the Independent Socialists obtained 
19°1 per cent. of the seats. 

In Canada, especially in Quebec, the evil results of the majori- 
of ape phe ae ty principle are not seriously contested, but 
Haiceily prisaipla. Pr the Dominion has successfully resisted the 

proposal to adopt proportional representation. 
It is argued that the adoption of such a system would create un- 
wieldy constituencies and bring into existence groups which might 
render the task of administration extremely difficult. In 1923 the 
Canadian Lower House rejected proportional representation by 90 
votes to 72 against Mr. Mackenzie King’s advice. It should be 
remembered that in 1926, the Liberals in Manitoba with 38,000 
votes as against 83,000 captured seven seats to none.* One of the 
reasons why the Dominion prefers the old-fashioned manner of 
voting is ‘‘ the normal absence of more than two great parties.”’ 

In the Commonwealth of Australia the system followed is to 
compel the voter to mark his preferences to enable one of the 
candidates for a Parliamentary seat to secure an absolute majority. 
Preferential voting in single-member constituencies is followed in 
the Commonwealth, New South Wales (which has given up pro- 
portional representation), Victoria, Queensland and Western 
Australia. In Profes$8or Keith’s opinion, it is not a satisfactory 
system, but he admits that proportional representation proper 
with six five-member constituencies adopted in Tasmania ‘* works 
out with admirable mathematical accuracy and is popular.’’t He 
admits further that if it makes for weak governments, that is in- 
evitable because the State is more or less divided in_ politi- 
cal views between supporters and critics of Labour views. We have 
it also on his authority that proportional representation has stood 
the Irish Free State in good stead inasmuch as no party there has 
since 1922 obtained an exaggerated majority thereby giving the 
Independents and the representatives of Labour and agricultural 
interests the opportunity of exercising some measure of control 
over the action of the Government of the day.{ In the general 


* There is proportional representation in Winnipeg with a ten-member constituency 

# Keith = The Constitutional law of the Domineons, p. bit 

+ In 1923 the South African Union Assembly rejected proportional representation by 
65 votes to 20 despite tho support accorded it by General Smuts. 
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“ or ‘eleétions of 1937 Mr. de Valera failed to secure an absolute majority 

in the Dail with the result that he will have to depend for support 

; fo his schemes of constitutional reform on Labour or on members 
who have no rigid political affiliations.* 
All these facts together with the deplorable results of 
elections in Great Britain t point to the necessity of ex- 
ploring the possibilities of the system of proportional repre- 
sentation in India because it is just likely that there would be more 
than two clear-cut parties here. Besides, the electoral method 
should be so devised as to enable non-communal parties to check 
any hasty action of the Government and to influence legislation. 
In Great Britain all are single-member constituencies save the 
City of London, Dundee, 10 English Boroughs, the Universities 
(Oxford, Cambridge and English Universities) with 2 members 
and the Scottish Universities with 3. The principle of propor- 
tional representation applies under the Act to contested elections in 
University constituencies, where there are two or more members to 
be elected, by means of the single transferable vote.{ Under the 
same section of the statute proportional representation may be 
applied to certain other constituencies at a general elec- 
tion, if and when, a scheme is prepared and approved 
by Parliament. No such scheme hds yet been adopted 
so that in all the constituencies save those of the Universities the 
results of voting are decided by the simple majority principle. 

The question of applicability of the system to India ought 

to be discussed with reference to its relative merits and demerits. 
Thomas Hare and John Stuart Mill were the earliest and most 
zealous advocates of proportional representation. In 1861 Mill 
wrote in his Representative Government: ‘‘ The pure idea of 
democracy is the government of the whole people by the whole 
people, equally represented.......... In a really equal democracy 


*In December, 1937, the new Trish constitution was formally inaugurated. 

+’ In 1929," writes Professor Keith in his The King and the Imperial Crown 
(pp. 210-11), ‘the Conservatives with 35 per cent. of the votes had 258 seats, Labour with 
86 per cent. 289 seats and the Liberals with 23 per cent, only 68 seats. In 1931 the Con- 
servatives won 473 seats in lien of 270. In 1935, 11,780,000 votes secured for the 
National Government 405 contested seats, 8,525,000 won for Labour 141 seats, and 
1,445,000 secured 21 Liberal seats; thos roughly 29,000 votes secured a Government seat, 
69,000 » Labour seat, and 69,000 a Liberal seat." 

+7 and 8 Goorgo V, C. 64. #. 20. 
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every or any section should be represented not disproportionately, 
but proportionately. A majority of electors would always have the 
majority of the representatives, but a minority of the electors would 
always have the minority of the representatives."’ Advocates 
of proportional representation contend that the present arrange- 
ment of single-member constituencies is artificial and arbitrary. 
Referring to the British system Mr. Ramsay MacDonald said that 
it turned the body of electors into a disorganised crowd and broke 
the unity between the local governnig groups and Parliament.* 
Speaking in the Lords on the Representation of the People Bull in 
1918 Lord Bryce similarly expressed his strong condemnation of 
the existing system of the division of English constituencies. 
The two main arguments in favour of proportional 
representation are: (1) that it is possible by 
acetal screeds the system to secure a WE Wo which 
a would reflect more accurately the opinion of 
the nation or, in other words, of the electorate, than by any other 
method, and (2) that in a democracy it is not only desirable but 
imperative that every bona fide opinion prevalent among the elec- 
tors should be represented in the legislature, as nearly as possible, 
in the same proportion in which it exists among the electors. 
Unless the proportion of the strength of each party in the consti- 
tuencies, it is contended, is accurately reflected and represented in 
the legislature equality cannot be attained and justice cannot be 
secured for all; and equality and justice are the basic foundations 
of democracy. Democracy, in such circumstances, becomes 
identified with a government of the majority and not of the whole 
people and as a result the policy of the State is directed towards 
securing rights and priviliges for the majority often to the pre- 
judice of the minority. There is no doubt that every minority 
should in a real democracy have an opportunity of securing some 
representation in the legislature of the country and influencing to 
some extent at least its policies and acts. But the contention on 
which proportionalists lay special emphasis, namely, that every 
opinion should not only find effective expression in the legislature, 
but should also be represented in it by the same proportionate 
number of votes which it obtains from the voters at an election, 


* MacDonald : Socialiem, Critical and Constructire, Pp. One 
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raises a somewhat different issue. The two issues should not be 


confused; and while the justice of the first case is admitted, the 


second is controversial. 


Dicey * has raised three objections to the system of propor- 
) tional representation. First, the legislature 
Arguments sgsinst it. = is not a debating -society; it formulates 


policy and is concerned, indirectly though, with the ad- 


ministration of the country. If the government is to be 
strong, stable and effective, unity of action is of more conse- 
quence than a variety of opinion. It does not, however, mean that 
influential opinion should gain no hearing in the legislature ; it 
should have a hearing. But such a result, Dicey suggests, could 
be obtained if one member represented it in the legislature instead 
of ten or twenty members. To this the answer is that ten or 
twenty members representing the opinion of a minority can in- 
fluence the decisions of the legislature more effectively than one 
member. Professor Laskif has elaborated in some detail Dicey's 
argument. He says that ‘‘ minorities can always be sure of 
reasonable representation in the State so long as they are able to 
make their views articulate and organised to give them driving 
power.’’ ‘‘The two-party system,’’ he adds, ‘‘ produces a conflict 
sufficiently acute to make both of them anxieus for ideas likely to 
attract popular support.'’ Professor Laski does not answer 
the point that the greater the number of representatives 
of minorities in the legislature the greater the chance of 
making their ‘‘ views articulate and organised.’ As for 
the danger of imperilling the stability and strength of 
the administration, it may be pointed out that the old 
British idea of the unity of the Cabinet is in the process of 
disruption even in the United Kingdom itself. The House of Com- 
mons is no longer a two-party House ; indeed the two-party system 
has gone never perhaps to return. The Britisher shows no signs of 
alarm at this; he is fast adapting himself to new circumstances. 
The formation of a National Government under Mr. MacDonald's 
leadership proves it. It is further proved by a rather hasty action 
taken several years ago in enabling members of the Cabinet to speak 


* Dicey : op. cit., Introduction, pp. Ixix-lxiii, 
+ Laski: A Grammar of Politics, pp, 316-18, 
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against each other and vote according as they liked on certain» 
important questions of policy, a development in constitutional 
technique which fortunately was nipped in the bud. The British 
Prime Minister then preferred to play the role not of an undisputed 
leader as before but that of a primus inter pares as on the conti- 
nent. Whether the Continental System is likely to prove “* fatal 
to Government as a practical art *’ in all countries remains yet to 
be seen. 
Secondly, proportional representation, it is argued, compli- 
Ye strengthens. the ‘posi- cates the system of popular election, tends 
ential the professional to intensify the complexity of choice and 
increase the power of the professional 
organiser in politics. That these are the general conse- 
quences of proportional representation 1s admitted. The 
creation of multiple-member constituencies and voting on the 
party ticket as a whole deprive the voters to some extent of their 
initiative and make them demonstrably more dependent on party 
machines and destroy the personal relations between the member 
and his constituents. But are we entirely tmmune from these 
consequences under a system in which the majority principle 
prevails? Voters in the United Kingdom are at the mercy 
of party cliques or, organisations almost to the same ex- 
tent as in other countries. There also they vote for parties and 
not for persons, and the contact between them and their repre- 
sentatives in Parliament is neither frequent nor very intimate. 
Of course the importance of party organisations 1s more emphasised 
in multiple-member constituencies where there is bloc-voting than 
in single-member constituencies where the majority principle is the 
rule. But there is no help for it if the organisations representing 
minorities are to have a real voice in the control of policy. 
The principle of proportional representation cannot, therefore, be 
rejected on this ground. 
Thirdly, proportional representation not only tends to promote 
the existence in the legislature of numerous 
Niarceltiow. the evil of narty groups but also fosters the evil of log- 
rolling which means that certain members 
of the legislature pledge their support to a particular group or 
groups not because they represent the cause in which they 
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ialiows but in return for the help which the group or groups render 
them for repealing laws to which they are opposed or for passing 
measures which they advocate. This exchange of support takes 
place because no group is strong enough to have its own way. 
The result is that laws are passed not with a view to promoting the 
welfare of the nation as a whole but for the purpose of advancing 
the selfish and sordid interests of a group or party. The evil of log- 
rolling is spreading in Great Britain also; it is bound to affect legis- 
lation in countries where government is carried on under a multiple- 
party system and where no single party is in a position to dictate; 
and in modern democracies which have to look after a variety of in- 
terests numerous parties are bound to grow and_ develop. 
Evidently, Dicey made his observations at a time when he had no 
clear conception of modern political and economic tendencies. 
We cannot to-day do away with log-rolling despite our best efforts 
and it is therefore difficult to reject proportional representation and 
deprive minorities of their due share of Parliamentary seats on this 
pretext which appears to us to be a false pretext. 

Moreover, it is often argued that the system of proportional 
representation, even when applied to the general elections, is not 
and cannot be observed inside the legislature where generally deci- 
sions are taken by a simple majority, no mafter how the legislature 
has been constituted. But this difficulty can be removed to some 
extent if in certain matters such ag the fundamental rights of the 
people the legislature is prevented from amending or altering the 
laws incorporated in the constitution by a simple majority or by 
simple legislation, a device which we have recommended for adop- 
tion in India in respect of certain constitutional provisions bearing 
on minorities protection. The difficulty may be minimised also if 
it is provided that Committees of the Legislature which in modern 
times do a considerable amount of legislative work should be elect- 
ed out of the entire Parliament proportionally to the numerical 
strength of the parties so that in the Committees as in the legisla- 
ture the majority as well as the minority may be represented pro- 
portionally. 

The main argument, however, against proportional representa- 
tion is that it paves the way of many minor political parties into 
the legislature and thus affects the stability of responsible govern- 
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ment which relies on a strong majority in the legislature.* But 
this is a defect which it will be difficult to eliminate in India in 
view of her peculiar conditions and circumstances. | 
If minorities in India are to have adequate and fair representa- 
tion in the legislatures, the only alternative 
aa variants of the to the system of proportional representation 
is perhaps the method of representation by 
separate electorates, a device we have rejected on the grounds 
extensively dealt with in the preceding chapter. Proportional 
representation is, therefore, a method whose possibilities should be 
more #ully explored in this country than has hitherto been the case. 
The question is whether we should have proportional representa- 
tion by means of the single transferable vote or proportional repre- 
sentation of a slightly different type. The system of the single 
transferable vote is rather much too complicated for the average 
voter to understand and requires some amount of technical know- 
ledge on the part of the party organisers, and the electorate in 
India being backward in edueation a different method might 
be tried for their benefit. We think that the cumulative vote 
system which Low advocated in 1867 1s much simpler and may 
effectively serve the purposes we have in view. According 
to this system which is some sort of a proportional variant, in 
constituencies returning two or more members, each elector has a 
right to as many votes as there are members to be elected and may, 
if he so desires, give all his votes to one candidate of his choice or 
may distribute them. The system of cumulative voting has been 
adopted for plural-member territorial constituenciencies under the 
Government of India Act of 1935.— The cumulative vote enables 
a numerically weak party by the concentration of its votes on its 
own candidate to secure representation. At any rate a weak party 
cannot be routed entirely as is possible and generally happens in 
constituencies where the principle of the bare majority is observed. 
There is another method which has often been advocated with 
a view to giving minorities representation in the legislature. 
* In France, by a law of 1919, the proportional system was applied with the result 
that no list of candidates for the electoral district obtained an absolute majority; 
but by a law enacted in 1927 she reverted to her previous system of the sbsolute 


majority vote in a single-member constituency. 
} Clause 15, Part I of the Provincial Assemblies Order, 1936. 
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_ constituency of six members. In such a district each voter may 
vote, say, only for four (i.e., less than six) so that the majority, 
even if they vote solidly for the same candidates, cannot obtain 
more than four seats. The minority obtain the other two seats. 
This method is really an artificial limitation or standardisation of 
the majority principle. 


It ought to be remembered that these two systems do not 
always yield results exactly reflecting the numerical strength of 
the parties in constituencies because as a general rule the distribu- 
tion of seats between the majority and the minority is controlled, 
if not determined, prior to election, 7.e., before the numerical 
strength of the parties as reflected in the elections is known. 
According to the limited vote, although as in the example given 
above, two out of six seats are taken by the minority, it is just 
possible that this minority may secure less than one third of the 
votes polled. Again if the majority party is aware of its numeri- 
cal strength, it may instruct one part of its followers to vote for 
the reserved four candidates, and the other part to concentrate its 
votes upon other candidates for the purpose 6f routing the minority 
party which it does not favour, Under the cumulative vote sys- 
tem, it is possible that the minority instead of concentrating all 
its votes upon a single person may give orders to its followers to 
east three votes for one list and three votes for another in a six- 
member constituency and thus secure more than one seat, provided 
of course that it had known its numerical strength before and that 
its calculations were correct. 


* In the election of office-bearers under certain public bodies or associations in India 
the Second Ballot is sometimes used. By it a candidate is returned at the first election 
only if he has obtained an absolute majority of the valid votes recorded, If no candidate 
obtains such a majofity, a second election is beld which is open only to the two candi- 
dates who in the first election secured the highest number of valid votes to the exclusion 
of the rest, and the resulte are wunnounced on the basis of the Second Ballot, It eliminates 
the least popular of three or more candidates, but it tends to increase greatly the elec. 
tion expenses and offer ‘' undesirable temptations to bargaining and intrigue." The sys- 
tem is wasteful and inconvenient in large constituencies but may be adopted in 
constituencies in which the electorate is comparatively «mall. 
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We prefer the cumulative system because it tends to strengthen 
the position of the minority. That system no less than — 
the limited vote presupposes solidly organised parties and 
a knowledge on their part of the voting strength in their 
constituencies. There are reasons to believe that there 
would be no lack of such parties in India when she 
comes to have real taste of political power. The limited vote 
was introduced for municipal elections in Lausanne in 1872, in 
Spain in 1876 and in Italy in 1889. The cumulative vote was 
introduced in England for school-boards elections in 1870, and 
in the same year in Pennsylvania for municipal elections. In 
England it disappeared in 1902 with the school-boards them- 
selves. Under it the minority repeatedly secured more than its 
proportional representation in elections to the House of Repre- 
sentatives in Illinois. 





It has been contended by advocates of the system of 
Proportional Representa. Separate electorates that there is nothing to 
tion and Separate Elee- Ghoose between it and the principle of propor- 
torates compared and : 
contrasted, tional representation and that those who 
support proportional representation should have, and can have, no 
objection to separate electorates.” It is true that the object of 
separate electorates ‘is to give minorities Parliamentary Te- 
presentation proportionate to their strength in the constituencies. 
It is also true that the object of proportional representation is the 
same. But there is a striking, and perhaps, a vital point of differ- 
ence between the two systems. Separate electorates divide — the 
community into permanent groups; the segregation of the groups 
from each other is real and complete. To give a concrete tlus- 
tration, voters in a Mahomedan constituency in India cannot vote 
for a ‘* general *’ candidate, nor can © general "* clectors vote for 
a Mahomedan. They are divided into water-tight electoral com- 
partments. Proportional representation, on the contrary, gives 
a larger field of choice to the voters. They can vote for any 
candidate they like irrespective of his caste, creed or class or, if 
they so choose, they may solidly vote for a candidate belonging to 


* Sec Dr. Shaffat Ahmed Khan's acts on the Report of the U. P. Committee of 
the Simon Commission. 
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CHAPTRR XVI 
- ; . 
Tur PROTECTION IN LEGISLATION AND ADMINISTRATION 


Minorities do not feel assured in regard to their position, 
eee status and rights, as different post-war 
ee ee mary  * States im Europe have proved, if only they 
are represented in the legislatures. Those 
European countries have adopted, in addition to adult suffrage and 
proportional representation, various other devices with a view to 
safeguarding the rights of minorities. They have sought to give 
members belonging to the minority communities an opportunity 
to co-operate actively and directly in the administration, provided 
for them educational facilities and guaranteed to them in a way 
equality of treatment in the use of their languages at least* in 
primary education and admission to public employments. In 
other words, there is protection in administration side by side 
with protection in legislation. 

We do not think it is unfair and unreasonable on the part 
ith Giacative ack cals of minorities in India, particularly the 
executes laws but makes Muslims, to demand representation in the 
ao Cabinets, Central and Provincial, and in the 
public services. For the composition of the executive is as im- 
portant at least as that of the legislature. It is wrong to suppose 
that the function of the executive is confined only to the process of 
applying the laws enacted by the legislature. The executive not 
only carry out the laws but are generally in modern 
times entrusted with wide powers of delegated or subordi- 
nate legislation. This is inevitable as there is an ever- 
growing pressure of public business in a modern legis- 
lature. The legislature bas not the time, perhaps not the 
capacity and experience either, to compile statutes so minutely 
detailed as to meet every situation or emergency that may arise. 
It cannot be expected to deal adequately with such technical 
issues as emerge from day to day in the spheres of health, housing, 
agriculture, industry, manufactures, merchant shipping, control 
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and regulation of water-ways transport, wireless and local self- 
government. It ‘‘ is essential in these spheres,’’ as Anson re- 
marks, ‘‘to have elasticity and power of change.’’** Many prob- 
lems again may arise in course of time which it is impossible to 
bring within the purview of any foreseen Parliamentary solution; 
‘‘ and it is best to locate powers which can be used on occasion 
rather than merely to legislate ex post facto.’’t The result, there- 
fore, is that the executive are given large and extensive powers 
under Acts of the legislature to deal with such problems in emer- 
gencies, and the inevitability of such delegated legislation is prac- 
tically taken for granted. 
There are different forms of this departmental legislation or 
executive law-making. Sometimes the 
<ionaver yir erbwi aeae legislature passes an Act expressing its pur- 
pose in general terms and leaving the mode 
of executing that intention to be settled by departmental rules 
and regulations. Sometimes the department concerned is autho- 
rised to make orders having the force of law in regard to the subject- 
matter of the statute. Sometimes, again, the department is em- 
powered, within limits, to repeal or modify the express provisions 
of the Act conferring powers on the executive. 
As a general rule, however, it was understood that delegation 
conferred (1) no power to legislate as to prin- 
rhe scope of sack leg ciples or tax and (ii) authorised no amend- 
ment of the Act permitting such delegation, 
or any other Act. But recent legislation indicates deliberate de- 
parture from these principles. Reference may be made to the 
British Import Duties Act, 1932, under which preferences or 
exemptions may be accorded by order of the Treasury on the 
recommendation of the Secretary of State in respect of Dominion 
and Indian products and manufactures; the Juries Act, 1922, 
empowering amendment by Order in Council: the Mental Treat- 
ment Act, 1930, authorising the Minister concerned to amend by 
Order; and the Local Government (Scotland) Act, 1932, vesting in 
the Secretary of State large powers of change. 


*Anson : The Law and Custom of the Constitution (edited by Keith), Part 1, p, 240. 
{ Ibid, pp. 249-50, 
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A recent instance of delegated legislation is furnished 
by Section 309 of the Government of India Act, 1935, 
which authorises legislation by Order in Council, the pro- 
cedure being that the Secretary of State is to lay before 
Parliament the draft of any Order which it is proposed to 
recommend to His Majesty to make in Council under the provisions 
of the Act, and no further proceedings are to be taken in relation 
thereto except in pursuance of an address presented to His 
Majesty by both Houses of Parliament praying that the Order 
may be made either in the form of the draft, or with such amend- 
ments as may have been agreed to by resolutions of both Houses. 
Pursuant to that section a series of Orders have already been 
passed which generally deal with Provincial legislatures and 
Governments and matters pertaining to them. 
There are various methods by which Parliamentary control 
is sought to be exercised over delegated legis- 
Tinh tetiaeaion. sie lation.* Three usual methods may be cited. 
| : The simplest method is to lay the rules 
or regulations on the table of each House where, in certain cases 
and not in all, the obligation is imposed upon the competent 
authority not to take action on the rule or regulation in question 
for a preseribed period of time (usually a period of not less than 
thirty days). This kind of control is not real and adequate parti- 
cularly in the Commons where in ordinary circumstances the rules 
provide little opportunity for effective action. Another method, 
not very effective either, is that the rules, orders or regulations 
come into force with effect from the date of their issue or, a date 
specified in the rule, order or regulation in question, but may be 
annulled wholly or in part by an address or resolution of either 
Heuse within a prescribed period. Exception is made in the 
ease of regulations made under the Emergency Powers Act, 1920, 
which are required to be presented to Parhament as soon as possible 
and which, although in operation from the date of their issue, 
do not continue in foree after the expiry of seven days from the 
time when they are laid before Parliament, unless a resolution ts 
passed by both “Houses authorising their continuance. ‘These regu- 


* Real Erekine May's Parliamentary Practioe, pp. 26-29; and Auson s Tie Law and 
Custom of the Constitution (edited by Keith), Part I, pp. 255-67 
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| ; third metho pate ‘as we ie seen, ‘in Nease of the Indian 
ores rders » requi res that the draft Order in Council shall be laid before 
: be oth Houses of Parliament and made in the manner as 
ee v5 indicated above: This procedure is much more effective 
4 than the other two methods and gives the Lords and_ the 

a5 Commons concurrent powers of control as contrasted with Bills. 
sin which the Lords under the Parliament Act of 1911 retain only 
the right to delay and not to veto legislation. But apparently 
there is no safeguard even in this procedure during the summer 
recess from August to October when the Secretary of State may in 

the name of the King's Council lawfully legislate by Order in 

Council. 


A considerable part of delegated legislation lays down 

| that the Order made ** shall have effect as if 

Interference with judi enacted in the Act,"’ a provision which has 
provoked much adverse comment. But 

some measure of judicial control was asserted in ¥affe’s case in 
which it was ruled that such phrase empowered the executive 
only to act in ** conformity with the Act’’ and that it did not 
compel the courts to accept delegated legislation unless it con- 
formed to the Act.* In certain cases, howevtr, power is conferred 
on the Minister concerned to confirm an Order, and “the confirma- 
tion shall be conclusive evidence that the requirements of this Act 
have been complied with and that the Order has been duly made. 
and is within the powers of the Act.’’t This clause constitutes 
an undue and very objectionable interference with the discretion of 
the Courts and is likely to produce conflicts between the executive 
and judicial organs of the State. It has not been judicially tested, 
but we have our serious doubts if the judiciary is competent to 
nullify such legislation having regard to the doctrine of Parlia- 
mentary omnipotence, Three typical cases of judicial control may 
be cited. In O'Brien's case an attempt ex post facto to 
alidate a regulation by Order in Council was frustrated in 1923 by 
the Court of Appeal.{ In Chester v. Bateson a regulation to the 











* Minister of Health v. A. Yaffe, Kx-parte (1981), A. C. 494. 
+ Cf, Small Holdings and Allotments Act, 1908, 
3 A. C, 603 (1923). 
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effect that no proceedings could be taken for ejectment of Muni- 
tions workers without the assent of the relevant Minister was 
nullified.* Again in Attorney-General v. Wilts United Dairies it 
was held that no regulation which sought in effect to impose a 
tax without Parliamentary authority was valid.¢— But the exact 
scope of delegated legislation is not absolutely clear and there is. 
room for conflicts of jurisdiction. { | 
The nature, extent and significance of such legislation may 
| be realised when one refers to its annual out- 
cee wee in put in the United Kingdom which is enor- 
mously large. During the year 1920 the total 
number of such departmental rules or orders was no less than 2473. 
The corresponding figure for the year 1927 was 1349 as against 43 
Public General Acts, showing, however, a steady decline in dele- 
gated legislation after a stormy and anxious war period. 
Out of these 43 Acts as many as 26 authorise the making of Orders- 
in-Couneil, rules, or regulations.§ —‘[t follows that the country 1s 
actually governed not by Parliament despite its historic omnipo- 
tence but by executive departments. It may be that England illus- 
trates a rather extreme case of such legislation, but there is no deny- 
ing the fact that it is bound to assume an ever-increasing import- 
ance in every country-in view of the complexities of modern prob- 
lems of administration and expansion of the functions and activi- 
ties of the Government in all parts of the civilised world.|| Even 
in the United States, where under a Federal constitution the 
Supreme Court enjoys wide powers of control, the validity of dele- 
gated legislation is not generally called in question merely on 
grounds of executive action. 
Hence it. seems natural for minorities in India to insist on 
a fair share of representation in the Govern- 
yaaa in Cabi- ment of the country. The questions which 
, arise in connection with the personnel of the 


B., 829 (1920). 
_ DL. BR. 884; 38 T. L. R. 751 (121) 
or a critical survey of delewated or subordinate legislation, read a0 TL 


. 
; five 
Making by C. K. Allen, Chap. VII, pp. 2 M56 
§ Lord Howart: The New Despotism, yop. O07. | 
| Compare the drastic provisions of the Bengal Suppression of Terrorist 


Outrages Rules, 1934, and the action taken by the Government of India to vary the 
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- Cabinets are: (1) how minorities should be given representation 
therein, whether by statute or by convention, (2) whether there are 


pr nts in favour of minorities representation in the Govern- 
‘ments in Europe and other parts of the world, and (3) whether such 
representation does not tend to weaken the executive, impair its 
efficiency and affect prejudicially the doctrine of joint respon- 
sibility. 
While accepting the principle of minorities representation in 
| | the Central and Provincial Cabinets in India 
Various parties approve 7 ; 
of the principle of mmori- the Congress scheme proposed that the inter- 
-7eeaieeapal ests of minorities in this regard should be 
recognised by convention.* The Minorities Pact stated that in 
the formation of Cabinets at the Centre and in the provinces, as 





far as possible, members belonging to the Muslim community and 


other minorities of considerable size should be ineluded by 
convention.¢ Dr. M.S. Moonje who represented the Hindno 
Mahashabha was of opinion that the Congress formula in regard to 
the composition of the Cabinets should be amended so that con- 
ventions should be left to grow and develop as a result of political 
exigencies and that without interfering with the constitutional 
freedom of party leaders to choose their colleagues the principle 
might be recognised that minorities of considerable numbers should, 
as far as possible, be included in the Cabinets. It is, therefore, clear 
that although there were differences of opinion in the matter of 
details, there was practical unanimity on the point that minori- 
ties should be represented in the Cabinets wherever and whenever 


possible. It is also clear that none of these bodies was in favour 
of statutory provisions in that regard. 


It is perfectly true that conventions will to some ex- 
ie tent interfere with the constitutional right 
ire oe elses of party leaders to nominate their col- 
leagues. But circumstanced as we are 

we shall have to permit of such conventions in the interests of 
amity and goodwill between different sections of the community. 
Conventions are more elastic than statutory provisions and can 


* Clause 6 of the Congress Scheme, 
{ Clause 7 of the Minorities Pact. 
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therefore be adapted with greater ease to the special needs and cir- 
cumstances as they may arise. | | 
Something like convention was observed in the formation of 
| Ministries and of Executive "Councils in 
minciple avesdy '™ the Indian Provinces and of the Executive 
Council of the Governor-General under the 
Montagu-Chelmsford Reforms. There was absolutely no statutory 
recognition of the principle of communal representation in the 
Cabinets. But it was the usual practice with Governors 
to take the claims of the largest minority, namely, the Moslems 
or the Hindus, into consideration while appointing their Minis- 
ters. Like considerations applied as a general rule in the ease of 
appointments to the Executive Councils of the Governors and the 
Governor-General. The experience of sixteen years’ working of 
the Act shows that Ministers generally worked as a team, 
though not strictly on the doctrine of joint responsibility. 
There might have been conflicts in the inner Councils of the exe- 
cutive, but those conflicts perhaps arose between one half of the 
Government and the other and not generally between Ministers on 
communal grounds. — 

In the Congress Cabinet also important minorities are fairly 
represented. The ratéo of representation may vary from year 
to year, but the fundamental principle of minorities representation 
is scrupulously observed. There is no evidence to show that there 
are dissensions in the Congress Cabinet on communal grounds; on 
the contrary, it is well-known that it preserves its essential unity 
and aceepts the leadership of its chief. Communal considerations 
are subordinated to the broader and larger requirements of — the 
nation. It is, therefore, wrong to think that serious difficulties will 
arise in the future government of the country should party 
leaders evolve conventions in this respect without prejudice 
to the basic foundations of responsible government. We are, 
however, opposed to a statutory provision for minorities represen- 
tation in the Cabinets for the obvious reason that it will unduly 
tie the hands of party leaders. That consideration evidently 

weighed with Parliament when it enacted the Government of 
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* 8 62 of the Government of India Act, 101%. 
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India Act, 1919. ant the Government of India Act, 1935, and has 
throughout guided also the policy of the Congress. 


Coming to foreign precedents in this regard, we have seen that 

the principle of minorities representation is 

Foreign precedents. observed in Switzerland, where the Federal 
Executive Council and also the Cantonal 

Councils are composed of representatives of the principal commu- 
nities,* and in most of the post-war European democra- 
cies. We have referred at some length to the late President 
Masaryk’ s observationt to the effect that ‘‘in a democracy 
it is obviously the right of every party to share in the administra- 
tion of the State as soon as it recognises the policy of the State 
and the State itself... We have also quoted Professor Keith's 
opinion regarding the actual position in the Dominion of 
Canada in this respect.{ Apropos of that Dorninion Pro- 
fessor Kennedy points out that ‘* local usages have grown 
up in relation to offices of Speaker and Deputy Speaker. 
It is practically a working principle that, when a political 
party holds office during several Parliaments, if the Speaker in 
one Parliament is of British origin, the next one shall be a French 
Canadian,’’§ a sort of convention (not a legal obligation) 
such as has been followed in the election of Mayor and 
Deputy Mayor of the Calcutta Corporation since its reconstruc- 
tion under the Banerjea Municipal Act of 1923. Professor 
Kennedy adds that ‘‘ by a regulation of the House, the Speaker 
and the Deputy Speaker cannot be of the same race ’’ and that 
‘indeed appointments to all offices, great and small, both in the 
Senate and in the House of Commons, are made as a rule in rela- 
tion to racial differences.""|| In Germany under the Weimar cons- 
titution the Chancellor could not form his Cabinet exclusively with 
men of his party. Everything depended on the possibility of an 
agreement being reached by a number of parties commanding a 
majority in the Reichstag. ‘' As a general rule,*’ observes Mr. 


* Chap. VIII, supra, 

{ Chap, IV, supra, 

> Chap. IX, supra, 

§ W. P. M. Kennedy: The Constitution of Canada, p. 359 
i Ibid, pp. 389-90, 
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Headlam-Morley,* *‘ the different parties taking part in the 
Government are represented in the Cabinet in definite numbers 
according to their proportional strength in the Reichstag.’” 
Party leaders met and bargained till it was decided which parties 
should take part in the Government.t Practically the saine pro- 
cedure is followed mutatis mutandis in Poland, Yugo-Slavia, 
Czecho-Slovakia and in the Baltic States. 


Is not such a policy, it is asked, calculated to weaken the 
“A foundations of responsible government and 
be the hyo cont impair its efficiency? Scholars enamoured 
of the British Cabinet system cannot tolerate 
any other variant of responsible government. The three chief 
features of the British system are: (1) its essential unity, 
(2) joint responsibility, and (3) the unswerving allegiance 
of the Cabinet members to the Prime Minister. The smooth 
working of such a system depends fundamentally on the existence 
of two large parties. The Government can then rely on a subs- 
tantial majority in the legislature; if defeated, the Opposition is 
ready to step into their shoes. It will be seen that with the 
emergence of the Labour party the Cabinet system in the United 
Kingdom is trying to adapt itself to new environments. The 
National Governinent tonstituted in 1931 had gone so far as to 
allow the members of the Cabinet to speak against each other, and 
thus the essential unity was not being preserved. 

It is true that the unity of the British Cabinet was soon 
restored to a large extent as the result of resignations of Sir 
Herbert Samuel and few others. But the unity was really 
on the surface; there were deep undercurrents running in 4 
contrary course. The conditions which made the Cabinet system 
a success in the United Kingdom in the nineteenth century are 
disappearing. The success of the British Cabinet system may he 
attributed, as Professor Laski points out, to two principal causes. 
First, the period of its consolidation was marked by remarkable 
industrial development and economic expansion. The standard 
of life was raised for every class and the volume of trade increased 
enormously. Accordingly, the system became associated in popu- 


* Hendlam Morley: The New Democratic Conmatitutions of Lurape, p. 2a 
4 There bas been some drastic change under the Nazi dictatorship. 
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PROBLEM OF MINORITIE 
ding material progress. There was no 
rding the activities of the Government. There was 


If the Liberal party introduced the Reforms Act of 1832, the 
Tories were responsible for that of 1867, 

Emergence of new forces. and the Act of 1884 was based on both. 
Neither in foreign nor in imperial policy was 

there any difference between the parties of any fundamental im- 
portance. Over the problem of Dominion Home Rule for [Ireland 
the distinction between the parties was one of degree rather than 
of kind. Similarly in respect of India the difference between a 
Liberal and a Tory was similar to that between tweedledum and 
tweedledece. But is not that state of things changing very 
rapidly? The rise of Fabian Socialism, the emergence of — the 
Independent Labour Party and new demands made by the 
working classes, seem to point to the end of the period of compro- 
mise. These have begun to challenge the foundations of capita- 
list society. ‘' Betweena capitalist regime,’’ observes Professor 
Laski, ‘' which sought to preserve the motive of private profit as 
the key-stone of the arch, and did not propose to allow the essen- 
tial sources of the economic power to pass from private ownership, 
and a Socialist regime which denied the validity of either premise, 
it did not appear that there was the possibility of a new compro- 
mise.’ T 
In such perspective it 1s inevitable that changes of govern- 
ment would mean a constitutional revolution and there is no 
doubt that in future the English politieal system would be sub- 
jected to a severe strain. The constitutional crisis of 1931 in the 


* Lord Balfour was once led to remark thus: *' Our alternatin 


Cahinot 
belonging to different parties, have never differed about the fiusidokiies race eae 
it is evident that our whole polition) machinery preeupposes a people so fonda & tall 
at one that thegoean afford to bicker."” (Laski: Crivie and the Constitution an anh r 
| Laski: Democracy in Crim, p. a0, Th ; 
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United Kingdom has shown that persons who had been life-long | 
opponents in trivial matters and small issues have now made a 
common cause in large ones. ‘The result is that the Liberals and _ 
the Conservatives are being driven into an alliance while te 
Labour Party is moving with equal fervour in the opposite diree- 
tion. It is now being increasingly felt that’ compromise is im- 
possible when social, political and economic standpoints of the 
parties are fundamentally different. In these circumstances it is 
difficult to predict that the principles and traditions of the British 
Cabinet system would be preserved in all their pristine vigour.* 
Besides, the old British system cannot smoothly work 
under adult suffrage with proportional 
wee representation. As we have already sup- 
ported the principles of adult suffrage 
and proportional representation for India, the British pat- 
tern of responsible government has to be varied to suit 


=. 





our special needs and circumstances. The British system 
is not the last word in the practical art of constitutional 
government. The Britishers themselves proved it during 


the War and again in 1931.¢ The political mind must be receptive 
to new ideas or new relations of old ideas. It cannot remain 
static without stultifytng itself. 

Tt may be that great difficulties are being experienced by 
The Collegiate system modern States in Europe — to stabilise 
eben gpeats Marc: pike their Governments, but they seem to us to 
tain countries. be the difficulties of a formative period. 
[t is just possible, however, that the collegiate system in 
which the Prime Minister is only a primus inter pares will 
prove in those countries a more effective form of govern- 
ment than the Cabinet system in which the Prime Minis- 
ter is the dominant figure. The British Prime Minister, 
in relation to his colleagues in_ the Cabinet, has often 
been described by the» phrase primus iter pares, that is to 


, cacw in: Crisis, ana 
* For an interesting account of this tendency read Laski: Demo ; : 
The Consthintion ard the Crises. r- 
' There are records to show that even in the nine teenth century British adminis 
irations Were carried on without @ majority tn Parliament, e¢.g.. Lord Melbourn Govern 


ment after 1834, Lord John Ruseell’« in 1846. Disraeli’a Pirst Muintstrs wid Gladetone’s 
Administration after the First Home Rule controversy. 
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_ if onl i ee vary Sir ‘William 1 Pix: 
‘s phrase hor the Prime Minister was inter stella® 
a in ri ma Patores. Mr. Ramsay Muir asserts, however, that the | 
ie | primus inter pares ‘‘ is nonsense, as applied to a potentate 
who appoints and can dismiss his colleagues. He (the Prime 
g Minister) is in fact, though not in law, the working head of the 
State, endowed with such a plentitude of power as no other consti- 
tutional ruler in the w orld possesses, not even the President of 
the United States.’’* 

It is the Prime Minister’s right under the British 

aystem to dissolve the Cabinet by his own _ resignation; 
but, as Professor Keith points out,t “‘ by resigning he loses 
power to advise a dissolution '’ of Parliament. It is, however, 
wrong to think that the Prime Minister is helpless; he may persuade 
the Crown not only to accept his resignation but to give him a 
fresh commission to form a new Cabinet which may advise dissolu- 
tion. Professor Keith cites, for instance, the case of Pre- 
mier Lang of New South Wales who was in a minority in his own 
Cabinet.t Mr. Ramsay MacDonald followed the same policy 
ae 
when he compelled the resignation of some of his Labour colleagues 
and formed the National Government. Whtat perhaps was consti- 
tutionally improper on his part was not the construction of a 
National Government and elimination of his Labour colleagues 
from the Cabinet but his failure to advise the King to dissolve 
Parliament on that issue. But so far as the dissolution 
of Parhament is concerned, the right of advising the 
King in that behalf belongs to the Cabinet and not to 
the Prime Minister alone, and this view was shared by no Jess a 
distinguished statesman than Mr. Asqnith (afterwards Earl of 
Oxford and Asquith), 

In countries like India which contain large religious, racial or 
linguistic minorities it is the British Cabinet 
system in its old setting which may prove 
a failure, and not the Collegiate s system 1s 


“THE 
a Se) 
ane 
ra 
he 











The position in India. 


* Muir: How Britain is Governed, p. 83. 
U Keith * The King ond the Imperial Crown, pr. 176-77, 
fs + Keith: Nesponathle Government in the Dominions, Vol. 1, p. xvii, 
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such; for the Government cannot and will not face the problems 
of administration courageously if large sections of the people 
do not support and sympathise with them. And the support and 
sympathy of minorities cannot be enlisted on behalf of the 
Government unless at least the most important of them 
have effective representation in it. But every attempt 
should nevertheless be made in India to ensure collective 
Ministerial responsibility and continuity of policy. The 
problem is not free from difficulty. Again the Depart- 
ments of the Government should, as far as possible, be co-ordinat- 
ed as is done in England by a Cabinet Secretariat. Much, hbow- 
ever, will depend in the preliminary stages on the wisdom and tact 
of the Governor-General or the Governor. In this country it 
would be introducing no novel principle should important minori- 
ties be given representation in the administration by convention 
because already, as we have stated, the Government as well as the 
Congress are working in accordance with that principle. It 
is well that His Majesty has indicated in his Instrument of Ins- 
tructions issued to the Governor the procedure according to which 
the Governor should select his Ministers regard being had to the 
interests of important minorities instead of Parliament having 
sought to provide by-statute for minorities representation in the 
Council of Ministers.* 

The provisionst of the Government of India Act, 1955, are, 
however, rather much too elastic and leave enormous powers of 
discretion in the hands of the Governor. It is wrong to think thatt 
by the Government of India Act or the Act of 1955 Ministers held 
or hold office ‘‘ at the pleasure of the legislatures “concerned. 
Both the Acts provide that the Ministers shall hold office at the 


* Tn making appointments to hia Council of Ministers our Governor shall use his 
best! endeavours to select his Ministers in the following manner, that ia to sav, to appoint tn 
consultation with the person who, in hia judgment, ia most likely to command o stable 
majority in the legislature, those persons {including so far as practicable members of 
important minorty communities) who will best be im & position collectively to 


command the confidence of the legislature. But in so acting he shall bear constantly tn 


mind the need for fostering a sense of joint responsibility among his Ministers “" (Para 
graph VITT of the Instrument of Instructions to the Governor). 
+ Ss. 10 and 41. | = 
* That erroneous view has been expressed in Dr. 5. © Ragchi’s latest edition (1936) 
Lew luafere lbaflhorite 


of Cowell's History and Conetitution of the Courts and 
Tudia at p. 108, 
— 
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tha under the old Act now repealed the office of Minister was not 

-——— apen, except for a limited period of six months, to any person but 

an elected member of the legislature, while under the latter Act 

i is open to the Governor to appoint Ministers from among the 
nominated members of the Second Chamber. This read with the 
provisions with respect to the choosing and summoning and 
dismissal of Ministers detracts to some extent from Ministerial 
responsibility to the legislature. The Governor's Instrument of 
Instructions, however, seeks to provide some check on the discre- 
tionary powers of the appointing authority. There is no cause 
for apprehension that the interests of important minorities wall 
not be taken into consideration while appointments are made to 
Ministerial offices, although the doctrine of collective responsibi- 
lity may receive a setback. 

In this connection reference may be made to the controversy 
that has been provoked as a result of the non-inclusion of aq single 
Mahomedan in the Orissa Congress Ministry. The  posi- 
tion is unfortunate, but it may be urged in defence of the Congress 
party that they were anxious to provide for the Mahomedan com- 


* The provisions of the Act should not be construed too strietly. Tt is not to be 
supposed that the right to dismiss Ministers is to be exercised by the Governor or the 
Governor-General, ss the case may be, save in emergencies. The Act read with the 
Instrument of Instructions contemp!stes Ministerial responsibility to the legislature subject 
te reservations contained therein. In this view refosal by the Assam Ministry to resign 
or advise dissolution despite a series of defeats sustained by them in the Assembly on 
HWoportant Opposition motions rejecting in part or in whole demands for granta introduced 
by them on the recommendation of the Governor in the Budget session in August, 1997, 
was 6 challenge to the basic strocture of the Act, The verdict of the House could in ne 
sense be attributed to what is known as a snap vote. It was deliberate and decisive. 
Nor woe it possible to attempt to secure s reversal of the verdict by the Upper Honee, 
for that House bas no power to vote on demands for grants. In the absence of Ministerial 
resignation or dissolution of the Chamber the Governor should have dismissed the 
Ministera and explored the possibilities of an elternative Ministry, ‘The whole 
episode was deplorable. The reconstruction of the Cebinet under the same Premier in 
Febroory, 1938, is a step which in the circumstances docs not seem to be in accord with 
the accepted principles of constitutional propricty. 

+ Arte. 53-50, 

" — - $a, 62 of the 1919 Act. 
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munity a seat in the Cabinet provided the person concerned agreed 
to accept the Congress policy and programme. What is unpor- 
tant to note is that unity of purpose and a sense of joint responsi- 
bility must as far as practicable be maintained in the Cabinet and 
that the Governor, as Sir John Hubback made it clear, is under no 
obligation to provide for communal representation in the Cabinet 
in all circumstances.* Nor can he override the advice of his 
Premier in such a matter without exposing the constitution to 
grave risks. 

This brings us to the question of Premier in a. Gover- 
nor’s Province. His importance, posi- 
tion and power in a Cabinet system of 
government are exceptional. In 1931 in 
the United Kingdom Mr. Ramsay MacDonald forced the resigna- 
tion of his Labour colleagues in the Cabinet and formed a National 
Government with Mr. Baldwin as the Lord President of the 
Council and a Conservative majority in’ the Commons. 
Constitutional purists have protested against Mr. MacDonald's 
action on grounds of constitutional ethies; but uf the 
Prime Minister can persuade the Crown to agree with him, the 
dismissal of his colleagues becomes easy and is regular. The 
question arises, will ‘“¢ Premiers “tn [Indian provinces enjoy such 
powers, and, if so, what is likely to be their effect on the position 
of representatives of minorities, if any, in the Cabinet? The India 
Act of 1935 makes no mention of ‘‘Prime Minister,” or “‘Premier” 
or ‘* Chief Minister "’ with reference either to the Federation or to 
the provinces suggesting at first sight a Collegiate rather than a 
Cabinet form of government. But the Instrument of Instructions 
issued to the Governor (para. VIII) clearly postulates (1) a leader, 
Gi) consultation with him in the appointment of other Ministers 
including, where practicable, representatives of important minority 
communities, (ii) securing of confidence of the legislature by 
Ministers so appointed, and (ic) fostering of a sense of joint res- 
ponsibility among Ministers. The new constitution, therefore, con- 
templates Prime Ministers or Premiers or Chief Ministers at the 
Federal Centre and in the provinces. 


The status and powers of 
Premier. 


* Read Paragraph VIII of the Tnstrument of Tnetroctions 









nae ‘ha -& a Prime | nis though un- 
arta ; iia to ” English aie. as. Anson has 
se put it,* is a necessary part of English 
in constitutional conventions. The title of 
“* Prime Minister "’ was practically unknown in England 
until the beginning of the ‘eighteenth century. Clarendon 
was described as ‘‘ the Great Minister of State,’’ Bucking- 
ham as ‘‘ the Principal Minister of State,"” and Danby 
as “* the Chief Minister."" Harley was repeatedly spoken of as 
‘‘ First Minister *’ or ** Chief Minister,’’ and perhaps the term 
‘Prime Minister "’ was for the first time used by Swift in his 
History of the Last Four Years of Queen Anne. But there is 
nothing to show that those Ministers, by whatever name 
they might have been called, had the amplitude of powers 
which have come to be possessed by modern Prime Minis- 
ters. The nearest approach was Walpole who, however, 
failed to assert the right to nominate his colleagues for 
the formal approval of the Sovereign or to bring all his colleagues 
under his control. But Pitt, it appears, reaped for seventeen years 
from 1784 to 1801 where Walpole had sowed with so much 
veal. Except in the Chequers Estate Act, 1917, the term 
“ Prime Minister ** does not find place in any Act of Parliament 
or in the records of the Houses of Parliament. Tn the Treaty of 
Berlin Lord Beaconsfield signed his name as ‘‘Prime Minister’’ of 
England, and in 1908, King Edward by Sign Mannual Warrant gave 
precedence to the ** Prime Minister "’ next to the Archbishop of 
York. ‘ 
The India Act of 1935, as we have seen, does not rule out the 
idea of a Prime Minister at the Centre or in each of the Gover- 
nors’ Provinces; and conventions in that regard may be 
evolved under the Instrument of Instructions, although the 
communally constituted legislatures under the Act are like- 
ly to produce Collegiate rather than Cabinet bias, In 
England the Prime Minister is also known ag the Premier, and 
both the terms are identical. In the Irish Free State where res- 
ponsible government was deliberately enacted as law there was 
no Prime Minister or Premier but the President of the Council, 
° * The Law and Custom of the Constitution (edited by Keith), Part T, ?P- 130. 
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who played the part of the leader of the Cabinet subject to the 
restrictions contained in the Constitution Act.* In the Canadian 
Provinces and Australian States Chief Ministers are by cus- 
tom called Premiers while in the Dominion and the Commonwealth 
they are Prime Ministers. We may tn India evolve Dominion 
practice in this respect giving Premiers to the Provinces and Prime 
Ministers to the Federation, but there is no binding rule under the 
Act or the Instructions so far issued. T 


I. Representation in the Services. 


Can the principle of minorities representation be applied in 
tyes") conmpalition.- and appointments to Public Services to the same 
seourity of tenure essen. extent and in the same manner as may be 
tial, : 7 . 

applied to the composition of the Cabinets? 
Every Government is dependent upon the quality of its public offi- 
cials. ‘‘Administration is of its essence,” as Professor Laskif re- 
marks, and it is necessary that those who execute law should hold 
ite virtues in their keeping. How should public servants be ap- 
pointed? Should they be given a permanent tenure end re- 
moved from all political influences? = Or should their ten- 
nure be made to depend upon the will or direction of the 
Government for the time being in power? It is generally admit- 
ted that in the interests of efficiency of the services and the welfare 
of the State the political executive should have the least control 
over the appointment of public servants. The Civil Service$ 


* Drastic amendments to the Conatitution have been effected by a measure sponsored 
by Mr. de Valera. The changes became law in December, Lay. The President 
will ocecupy 4& position different frum what Mr. de Valera originally held but 
analogous to that of the Governor-General with all the powers originally vested in him 
by law as the President. In the Governor-Gicneral’s case the powers were more OF less 
formal while in the President's case they are intended te he veal. Eire, « Gache name 
for Treland, has been substituted for the Irish Free State. The problem of minorities 
protection is bound to raise difficult and complicated sale if, as ia clear, On attempt 
ix made to bring Ulster within the ‘risdiction of Fire. 

+ In C. P. and Bihar the lender of the Cabinet has been officially designated 
as ** Prime Minister'’ while in other provinces the term gencrally used is © Chiof 
Minister."" 

t Laski: A Grammar of Politics, p. S07. 

§ Formerly the British Foreign Office appointments were exceptions to thie rule 
John Bright once called the Office the ~ outdoor relief department of the English 
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ir ; 5 ea peitain is one of the most efficient and gifted services in 
he world, and the reason for this is that permanent officials are 






“appointed under rules which have reduced to a minimum the possi- 
bilities of personal favouritism. They are practically appoi inted by 
‘an agency in no way identified with the Cabinet or the political 
parties. These rules are also generally followed in making ap- 


pointments to the Indian Civil Service. 

We say ‘* generally followed '' because a certain proportion of 
the vacancies is filled to secure representation of minorities and 
further because the nomination system has been substituted for the 
competitive test in regard to British recruits. The British system 
was until recently mainly based on the principle of open competi- 
tion. Examination is of course no absolute test of 4 person's eff- 
ciency. There are instances to show that men have done well rn life 
without having done well in examination and that men with bril- 
liant school or wniversity records to their credit have miserably 
failed in life. Academie efficiency is no sure test of one’s capacity 
for professions or services. Nor are the examination results a 
proper and accurate index in all cases of the quality of the answer 
papers. But examination is insisted on because no better test has 
yet been devised and because one’s record at school or uni- 
versity offers some guide as to one’s general efficiency. 
Questions which arise in connection with public employments in 
India are: Is it necessary that minorities should be given 
representation in the services? Is it possible to secure such re- 
presentation by the test of an open competition? If not, what 
device or devices may be adopted to maintain an efficient service 
having regard to the legitimate claims of minorities? 

The Congress scheme laid down that appointments should be 
Ee ae pee made hy non-party Public Services Commis- 
Robey sions which would prescribe the minimum 

qualifications, and which would have due 

regard to the efficiency of public services as well as to the 

principle of equal opportunity to all communities for a fair share 

in those services under the Crown in India.* The Minorities Pact 

statedt that in every province and in connection with the Central 

Government a Public Services Commission should be appointed, 
* Clause 4 of the Congress Scheme. fs FUE ee | en Pact, 
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and recruitment to the public services, except the proportion, 
if any reserved, to be filled by nomination by the Governor- 
General or the Governors, should be made through such Commis- 
sion in such a way as to secure a fair representation to the various 
communities consistently with the considerations of efficiency and 
the possession of necessary qualifications. It added that direction 
to the Gevernor-General or the Governors should be embodied in 
the Instrument of Instructions with regard to recruitment 
to give @ffect to this principle and, for that purpose, to 
review periodically the composition of the services. | Dr. Moonje 
suggested modification of the relevant clause in the Con- 
gress scheme ih the following manner,* namely, (a) that 
no person should be under any difficulty for admission to 
any branch of public services merely by reason of his 
religion or caste, (b) that in every Province and in con- 
nection with the Central Government, a Public Services Com- 
mission should be appointed and recruitment to public — services 
should be made by such a Commission on considerations of highest 
efficiency and qualification available for any particular service, 
thereby securing the two-fold object of maintaining the services 
on a high level of efficiency and leaving open a fair field for com- 
petition to al] communities to secure fair representation, and (ce) 
that membership of any community, caste or creed should not 
prejudice any person for purposes of recruitment, or be a ground for 
promotion or supersession in any Public Service. 
All these three schemes were agreed on the question of the 
| appointment of the Public Services Commis- 
ie on certain § sign, the Congress scheme specially em- 
phasising that the Commission must be ap- 
pointed on a non-party basis, They were also agreed that the 
services must be as efficient as possible and that recruitment must 
be made through open competition and that no disabilities should 
be imposed on any community, caste or creed in regard to admis- 
sion to public employments. But the Congress scheme aeemed to 
have suggested recognition of the principle of preferential treatment 
to minorities when it proposed that the Services Commissions 
should prescribe ‘‘minimum”’ qualifications. Dr. Moonje was op- 


* Clause 4 of Dr. Moonje’s Memorandum. 
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eee not make for efficiency.”’ ‘The principle of preferential treat- 
; - ment was also emphasised in the Minorities Pact which insisted on 


- being had to the considerations of efficiency. It went further and 


vacancies should be filled by nomination by the Governor-General 
or Governors. 

In the present circumstances in India it is difficult, if not 
ay ey a impossible, to secure fair representation of 
not _secure fair represen. minorities in the services should Dr. 

Moonje’s test be accepted. The results of 
public services and University examinations prove it, and it 
will be years before members belonging to the minority communi- 
ties will be able to stand the test of open and free competition with 
those of the majority community in the country as a 
whole, namely, the Hindus. It is no reproach to minori- 
ties; circumstances have conspired against them. The 
principle of minorities representation in the services has not 
been accepted in the European Minorities Treaties. All that they 
have insisted on is that no one should suffer from disabilities in 
respect of admission to public services on account of their race, 
religion or language. But attempts have been made _ to 
associate minorities with the public administration in various 
countries. President Masaryk* has given a picture of the position 
in Czecho-Slovakia.t In Hungary the Government bound them- 
selves, according to a decree issued in 1919, to see that judicial and 
administrative posts, especially those of sub-prefects, were filled, 
wherever possible, by persons belonging to racial minorities.t 
In Ruthenia, which has been granted under the Treaty a consi- 
derable measure of administrative autonomy under the Czecho- 
Slovakian State, it is stipulated that public offices should be filled 
as far as possible by the inhabitants of that territory.§ What- 
ever might, however, be the specific measures taken in certain 

* Chap. IV, supra. 

+ Protests have recently heen made to 
treated in that Succession State. 


> Chap. TV, supra. 
§ Ibid, 


the effect that minorities are not fairly 
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countries to meet their special circumstances, the general principle 


followed in all the post-war European States was one of equality of 


treatment and not one of discrimination to the prejudice or in 


favour of any section of the community. 
We think that in India some kind of preferential treatment in 
favour of minorities is necessary at least 
ninotitiees pecceaty, 648 & temporary measure. It is necessary be- 
cause principal minorities are so educationally 
backward that they cannot possibly face open competition with any 
reasonable hope of success. Here the European analogy does not 
hold good in every detail. In post-war European States 


‘minorities are as much cultured and advanced as majorities, 


if not more so in certain cases. Besides, the minorities of fo-day 
were the actual rulers of their countries in pre-war Europe, for 
instance, the transferred German minority in Poland or in Czecho- 
Slovakia. So only a provision against discrimination to their pre- 
judice constitutes a sufficient guarantee that they will have an ade- 
quate share in the administration. Such, however, is not the case 
in India. Unless some preference is shown to the minorities here 
they will have little chance in getting admission to the services, 
and hence the necessity of prescribing a minimum standard of effi- 
ciency which the Congress scheme suggested and the Minorities 
Pact took care toemphasise. But the minimum test must be such 
as may not tend to impair the efficiency of the services or under- 
mine their morale. The principle of preferential treatment in 

favour of minorities has long been followed in Tndia* in filling ad- 
ministrative and judicial posts without doing any palpable injury to 
the efficiency and integrity of the services. We are definitely of 
opinion that that principle should be maintained so long as present 
circumstances continue to exist. 

Tt does not, however, mean that the actual method 
= adopted by the Government in enforc- 
The Government of India Bure, » : . Oe 
Rules and their possible ing it is mn every detail just and fai 
rag and calculated to maintain the = efficiency 
of the services and promote the interests of the state. 


* Council of State Debates, 1925, Vol. V. p. 416; Lord Irwin's Calcutta speech im 
December, 1026; ond Sir Harry Haig’s reply to the questwne pub m the Assembly in 


August, 1933, on the subject hy Mr. Gaya Prasad Singh. 
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It is, for instance, difficult to accord unqualified approval to their 
scheme in that behalf outlined in a resolution of the Government 
of India issued in July, 1934, with the concurrence of the Secre- 
tary of State. The resolution came as a result of an undertaking 
given by the Government to review the results of the policy, fol- 
lowed since 1925, of reserving a certain percentage of direct 
appointments to public services for redress of communal inequa- 
lities.* The rules framed relate to direct recruitment, and also to 
promotion which perhaps will continue to be determined solely by 
merit. They apply to the Indian Civil Service, the Central Services 
(Class I and Class IT) and Subordinate Services under the  ad- 
ministrative control of the Central Government, with the exception 
of those services for which high technical qualifications are re- 
quired. 

The rules lay down that twenty-five per cent. of all 
vacancies to be filled by direct recruitment of Indians will be 
reserved for Moslems and eight and one-third per cent. for other 
minority communities. Should Moslems and other minorities fail 
to secure less than their prescribed percentages in open competi- 
tion, those percentages will be allocated to them by means of nomi- 
nation. Lf, however, Moslems obtain more than their reserved 
percentage in open competition, no reductidn will be made in the 
percentage reserved for other minorities. If again other minori- 
ties are fortunate in securing more than their prescribed percen- 
tage, the position of the Moslem community should not be 
disturbed. The result is that the Hindus being in the 
majority in the country will have to suffer in either case. 
The injustice to the caste Hindus is aggravated by clause 
6 of the rules which provides that, in order to ensure 
fair representation of the depressed classes, duly qualified 
members of those classes may be nominated by the Govern- 








* Replies received from the various Port Trusts in India, namely, the Chittagong 
Port Trust, Vizagapattam Trust, Caleutta Port Trust, Bombay Port Trost and Karachi Port 
Trust, to the circular letter issued by the Government of India regarding representation of 
Moslems and other minority communities in Port Trust Services and Ioid on the 
the Central Assembly in September, 1936, are revealing. While agreeing to consider the 
legitimate claima of the minorities concerned the Trusts object to the proposal to aocept n 
hard and fast role in the matter and generally refuse to bind themselves in any way to 
recruitment on 6 communal basis. It should be noted that the Trusts are mostly under 
European control, 


table in 
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ment, even though recruitment to the service in question is 


made through competition, and that members of those classes, 


if appointed by nomination, will not count against the 
reserved percentages. These provisions taken together are likely 


to render recruitment to public appointments by open competition a 
farce and oust the caste Hindus from the services for all practical 
purposes or at any rate deprive them of the representation in those 
services to which they are entitled by education, general effi- 
ciency and their contributions to the State. E 
We recognise that the caste Hindus should be pre- 
3 we _ pared to make some sacrifice, but then 
free yes ca ai it must be kept within tolerable dimen- 
sions and be not punitive. The Govern- 
ment have expressed their anxiety to take steps “* to pre- 
vent in the new conditions anything in the nature of rapid 
displacement of Anglo-Indians from their existing position which 
might occasion violent dislocation of the economic — struc- 
ture of the community.""* Some such consideration should 
have been given to ‘* the existing position "* of the caste Hindus 
and ‘* the economic structure "" of that community which might 
be ‘' violently '" dislocated under ** the new conditions.”” ~The 
grounds which have repeatedly been adduced in defence of the 
policy of maintaining in superior services a certain proportion of 
British personnel specially apply in the case of recruitment of 
qualified caste Hindus to public services, and we are afraid that 
the rules do not supply that necessary protection. The redeeming 
clause in the rules, however, is that which provides (clause 5) that 


© Read in this connection the provisions in sub-sections (2) and (3) of Sec, 242 of the 
Government of India Act, 1935, which lay down with reference to rules regulating recruit. 
ment to poate in Railways, and the Customs, Postal and Telegraph Departments septs 
appointing authorities in such case ‘** shall have due regard to the part association of the 
Anglo-Indian community with the said services, and particularly to the specific class, 
character and numerical percentages of the posta previously beld in the «aid services 
by members of the said community and to the remuneration attaching to 
Sub-section (2) which applies to Railways Services contains a riser that effect muse be 
given to any inatructions that may be issued by the Governor-General for the purpose of 
securing for each community in India o fair representation in the Federal Roilways Servi 
ces. A similar safeguard should have been inserted alen in sab-section (3) which relates to 
services under the Customs, Postal and Telograph Departments. If it is » deliberate omis- 
sion, it is diffinlt to explain it. At present the Anglo-Indians hold 8 per cent. of the 


poste under the Railways. 


auch posts.”* 






and that reservations are subject to that condition. But ‘* the 


services which must be protected by all means the standard of 
minimum qualification should be determined not by the Govern- 
ment or any caucus under the influence of party politicians or 
advocates of communalism but by non-party Public Services Com- 
missions similar to those existing in the United Kingdom. The 
rules do not evidently contemplate any such procedure; and so long 
as it is not provided, the necessary corrective to inequalities and 
iniquities will be lacking. 

It is interesting to examine the role that the Public Service 
a ne a Commissions, Federal and Provincial, con- 
sions and provisions ree templated in Sec. 264 of the 1935 Act, are 
ee intended to play in the recruitment and dis- 
cipline of the services, and also their composition, personnel, 
detachment from political influence and other relevant matters. 
There shall be a Public Service Commission for the Federation and 
a Public Service Commission for each constituent province pro- 
vided that two or more provinces may agree that there shall be one 
Public Service Commission for that group of units or that the 
Public Service Commission for one of the provinces shall serve 
the needs of all the provinces. It 1s further laid down that the 
Federal Commission, if requested to do so by the Governor of a 
province, may, with the approval of the Governor-General, agree 
to serve all or any of the needs of the province.* Advantage may be 
taken (and has already been taken in certain cases) of these pro- 
visions by the newly created provinces or any ‘' deficit '’ pro- 
vince. The Chairmen and members of the Commissions 
will be appointed by the Governor-General for the Federa- 
tion and by the Governors for their respective provinces act- 
ing in their disecretion.f— At least one-half of the members of 
each Commission must be persons who at the date of their ap- 
pointments have held office under the Crown for at least ten years. t 


* 5s. 264 (3). ' s. 266 (1), - 
+ Proviso to sub-section (1) of s. 265. 





= PROTECTION IN LEGISLATION AND ADMINISTRATION 495 


‘Persons contemplated in the section are permanent service 
men, or non-permanent service holders such as Federal Court and 
High Court Judges and members of the Governor-General or the 
Governors’ Executive Councils, retired or still in service. It is not 
. clear whether ten years’ service means ten years’ continuous ser- 
vice, or whether Ministers, who have held office for at least ten 
years, would be eligible for appointment under this reserved half. 
Of course Ministers are not for certain purposes “‘officials’’ in | 
terms of the Government of India Act* or of the Act of 1935,t 
but it cannot be denied that for other purposes they hold office even 
though as a Council to aid and advise. Assuming further that ten 
years’ service is intended to be ten years’ continuous Service, a 
Minister may be found who satisfies that test. It is a recognised 
principle in English constitutional law that Ministers hold their 
offices until they formally surrender them in the appropriate mode 
so that, if and when asked to continue in office in their old posts, 
they merely accept the request without formal re-appointment of 
, any kind whatsoever,{ and reliance may be placed on that English 
practice in counting the years of a Minister's service or in deter- 
mining the question of continuity. One cannot therefore say with 
any thing like confidence that Ministers are excluded from the 
reserved half, but the intention of the provision being effective 
protection of the ‘‘ service ’’ interests it may be presumed that it 
was not the desire of the framers of the Act to include Ministers in 
the reserved category. 

Tt must, however, be admitted that there is heavy 
weightage in favour of the services, and, 
with the Chairman as one of them, 
they will have a majority in each Pub- 
lie Service Commission, a position which cannot commend 
itself to public opinion. The Governor-General or the 
Governor, as the case may be, is authorised to make regula- 
tions in his discretion determining the number of members of 
the Commission, their tenure of office and their conditions of 
service and also the strength of the Commission's staff and their 


Commissions only  advi- 
sory bodies. 


* «. 134 (5); proviso to s. 80B; and the Second Schedule, 


+ f 8. 69 (4). 
t Keith: The Governments of the British Empire, Introduction, p. *. 













conditions of service.* These provisions will tend to some 
extent to | detract * from the independence of the Commission, 
but sub-section (3) introduces salutary restrictions as re- 
gards the eligibility of the Chairman and other members 
for other appointments under the Crown in India. It 
marks a welcome departure from the principle so frequently fol- 
lowed in this country in appointing High Court Judges to Exe- 
cutive Councils. The powers conferred on the Commissions 
are somewhat vague and not adequate. Reservation is 
provided in respect of the Secretary of State, the Governor-General 
and the Governors’ services so that regulations may be made by 
them specifying the matters on which either generally or in any 
particular class of cases or in any particular circumstances it shall 
not be necessary for a Public Service Commission to be consult- 
ed.— The Commissions are adyisory or consultative bodies. 


ah ity ~ 






Nor are all public appointments to be made on the results of 
examinations conducted by them. Even non- 

Safeguards absurd. qualified candidates may be appointed. Con- 
sultation with the Commissions is barredt{ 

as respects the manner in which appointments and posts are to be 
allocated as between different communities in the Federation 
or in the constituent units, and also in the case of the subordinate 
ranks§ of the various police forces in India in regard to any of the 
matters set out in paragraphs (a), (6), and (e) of sub-section (3) of 
the section. ‘These safeguards for the subordinate police, which 
seem to be panicky and stmke at the roots of responsible 
yovernment, “are in accord with the provisions of Section 
243 of the Act which lays down that the conditions of the 
police forces in India of such ranks shall be such as are determined 
by the Police Acts. federal or Provincial legislation affecting those 


* s. 265 (2) (a) (b). 

{ #. 266 (3). 

> #. 266 (4). 

§ In Committee debates in Parliament it was suggested that by “ enbordinate 
ranks "" were meant grades below those of Police Inspectors and Sergeants, But according 
to Schedule I to the Government of India (Adaptation of Indian Laws) Order, 1937, con- 
cerning the Police Act, 1861 (V of 186)) “* references to the subordinate ranks of a 


Police force should be construed o8 references to members of that force below the rank 
of Deputy Superintendent." 
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Acts is ousted by specific statutory enactment save with the previ- 
ous sanction of the Governor-General or the Governor, as the case 


may be, acting in his discretion.* This provision, unless consider- 
ably relaxed in actual operation, is bound to provoke conflicts be- 


tween the Ministers and the relevant Governor or the Governor- 


General or between the Provincial Governments and the Governor- 
General. Both Ministerial responsibility in the provinces and 
Provincial autonomy in the Federal scheme are, therefore, likely 
to be undermined. 

The Commissions provided for in the Act cannot improve 
matters in any appreciable measure. Too much is given to the 
Governor-General or the Governor and too little to the Com- 
missions, and the avowed purpose of the Act is to divest 
Ministers and Service Commissions of any responsibility in 
these matters and “to leave extraordinary powers of  dis- 
cretion in the hands of the Governor-General and of the 
Governors.t It imposes on the latter a measure of res- 
-ponsibility which in ordinary circumstances will prove rather 
embarrassing and in extraordinary situations may be much too 
burdensome. In actual practice it will be extremely difficult for 
them to negotiate these matters smoothly in the face of a powerful 
and competent Ministry. The only justification for these provi- 
sions may be sought in the difficult position of minorities and the 
anxiety of the authors of the Act to reassure them in the new 
scheme of responsible administration. Constitutionally they are 
absurd safeguards. ais | 

Appointments to the offices of District Judges as defined in 

sub-section (3) of Sec. 254 are to be made by 
Appointments to the judi- the Governor in his individual judgment; 
me which means that the Governor will consult 
hhis Ministers when appointments are made but that his decision 
will be final and conclusive. Recommendation for such appoint- 
ments must precede consultation with the High Court and not " ith 
the Public Service Commission and is presumably to proceed from 
the Ministry to the Governor. Matters relating to posting and pro- 


*. 1S (1) Gh) and (2) (et). 
+ s. 108, 
+ =, 254 (1). 








fe : 


rt motion are also left in the hands of the Governor acting not in his 
z d Ti 
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iseretion but in the exercise of his individual judgment.* A 


somewhat different procedure is followed in the case of the sub- 
ordinate Civil Judicial Service.t Qualifications for eligibility 


are to be set out by the Governor after consultation with — the 
Provincial Public Service Commission and the High Court. The 
Commission will after examinations (if the Governor considers 
them necessary) prepare a list of suitable candidates out of which 
the Governor will make appointments in accordance with the 
regulations as may from time to time be made for the purpose of 
securing representation of different communities in that service. { 
Matters involving posting, promotion and leave fall within the 
jurisdiction of the relevant High Court without prejudice to such 
rights of appeal as officers may enjoy under the Act.§ 


Two points emerge from the provisions made in connection 
with the District Judges and the Subor- 
dinate Civil Judiciary. First, as re- 
gards the former, no mention is made 
of the representation of communities which may raise the 
presumption that the section bars communal representation as 
such unless paragraph (b) of sub-section (1) of Sec. 52, which 
specifies the Governor's special responsibility for ‘‘ the  safe- 
guarding of legitimate interests of minorities," is brought in and 
made to control the section. If it is so controlled, then reference 
to communal representation in the subordinate Civil Judicial 
Service made in sub-section (2) of Sec. 255 is redundant inasmuch 
as the appointing authority is the Governor. Secondly, in the 
case of the appointment of District Judges,|| the Governor is to 
act im the exercise of his individual judgment while in respect 


Legal implications of the 
provisions, 


* «. 254 (1). 

+ =. 255 (1). 

+ =. 255 (2). 

& ws. 256 (3). 

|| For the purposes of the Act the expression ‘* District Judge "' includes additional 
District Judge, Joint District Judge, Assistant District Judge, Chief Judge of a Small 
Cause Court, Presidency Magistrate, Sessions Judge, Additional Sessions Judge, and 
Assistant Sessions Judge [s. 254 (3)}. The expression ‘‘subordinate civil fadicial 


service’ means ® service consisting exclusively of persons intended to fill civil judiej 
posts inferior to the post of District Judge [#. 255 (1) }, civil judicial 





ae 
iso 


of subordinate judicial appointments, where also the Gover- 
nor is to act, no provision is made for the ‘* the exercise of his 
individual judgment.’ | 

There are three common expressions in the Act with 
reference to the mode of the Governor's action, namely, 
the ‘* Governor,’’ ‘‘ the Governor acting in the exercise of his 
individual judgment '’ and ‘* the Governor acting in his discre- 
tion’’ (the same principle applies to the Governor-General also). 
Tf it is correct, as was made clear in Parliament and in Committee 
when the India Bill was under discussion, that ‘‘ the exercise of 
individual judgment '’ implies consultation with Ministers, 
but no Ministerial responsibility for action taken and that “* in 
his discretion '’ implies neither Ministerial consultation nor 
Ministerial responsibility for action taken, then it follows that the 
Governor means the Governor acting on the advice of his 
Ministers and that the responsibility in fact belongs to the latter 
having regard to the responsible form of government introduced 
under the <Act.* The deliberate omission in Sec. 255 of 
the phrase (individual judgment) which occurs in Sec. 254 may en- 
courage fighting Ministers to force the hands of the Governor. 
Deadlocks are almost certain should the Governor concerned be 
one who may have no regard for constitutional propriety. 
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II. Safequards in respect of Education and Languages. 


The signatories to the Minorities Pact claimed the right to 
establish, manage and contro] at their own 

rage Sigua by differ expense, charitable, religious and encial 
| institutions, schools and other educational 
establishments with the right to exercise their religion thereim.7 
They demanded safeguards for the promotion of therr education, 
language and for a due share of grants-in-aid by the State and 
public bodies.$ = It was urged on behalf of the Anglo-Indians 


* For fuller treatment of the subject see below Whatever might have been said 
in Parliament or elsewhere it is not leqally obligatory on the Governor General or the 
Governor to consult his Ministers in any matter except in those specifically ment aned in 
the Act. for example, in respect of matters enumerated in #. 17 (2), (3) and (4) or #. ov (2), 
(3) and (4). 

+ Clause 4. > Clause 6. 
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‘that they must enjoy the right to administer their educational 
jnstitutions subject-to the control of Ministers and that pro- 
_ visions must be made for generous and adequate grants-in-aid and 
: scholarships on the present basis. In the Poona Agreement re- 
garding the depressed class question signed by leaders of the caste 
Hindus and depressed classes and ratified by Mahatma Gandhi in 
September, 1932, a clause was inserted to the effect that a certain 
definite surn out of the Government grants should be earmarked fot 
the promotion of education of the depressed classes. In the Punjab 
the Sikhs demanded that the Government should provide for the 
teaching of Gurmukhi script where a certain fixed number of 
scholars was forthcoming. These, in brief, sum up the whole case 
of minorities in respect of educational and linguistic safeguards. 
The League Minorities Treaties, it may be noted, have laid 
down the principle that in the publhie educa- 
Tnporwant | provisions "tional system in towns and districts where 
there is a considerable minority the State 
concerned will provide adequate facilities ensuring that in the 
primary schools instruction should be given to the children of the 
minority through their mother-tongue. The Government concern- 
ed have, however, the right to make the teaching of the national 
language obligatory in such schools. It hag fyrther been stipulated 
in the Treaties that in districts and towns where a considerable 
proportion of citizens belongs to a minority, such a minority shall 
be assured of an equitable share in the enjoyment and application 
of funds which may be provided out of national, municrpal or 
other budgets. The Treaties have further extended to minorities 
the right to establish, manage and control at their own expense 
religious, educational and charitable institutions, a provision 
which seems to have been adopted practically verbatim in our 
Minorities Pact. Some of the Succession States such ag 
Czecho-Slovakia and Yugo-Slavia have incorporated these pro- 
Visions in their constitutions.* Again in Poland not only 
isashare of the public funds guaranteed to the Jews for the 
promotion of education of their children but it is provided 
that the money thus allocated should be spent by the educa- 
tional committees appointed by the Jews and inspiring their 


* Chap. IV, eupra. 
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eonfidence.* Similarly the Lausanne Treaty stipulatest that the 
sums allotted by the Turkish Government to minority schools shall 
be made over to representatives of the establishments concerned : 
for distribution. Along identical lines Yugo-Slavia binds herself 
~ under a Treaty to give protection to her Mahomedan citizens in 
regard to the allocation of public funds for their education.{ 
In the Esthonian constitution we find that in districts or areas 
where the majority of the population is not Esthonian but belongs 
to a racial minority, such a minority is given the right to use ita 
language in the administration of public activities. But the 
self-governing bodies which use the language of a minority are 
required to use the national language in their communications 
with the Government or with other public bodies which do not 
speak the minority language. Citizens of German, Russian and 
Swedish speech may, if they so desire, address the Government in 
their own language. § 
Ample provisions have been made in this regard in 
the German-Polish Convention for Upper 
Denominational Schools. Silesia.|| © Minorities, for example, are 
entitled to establish and control private 
educational establishments at their own expense. The ofh- 
cial language cannot be imposed as a medium of instruction 
in such institutions and the Government are bound to establish a 
State primary school in any place where an application to that 
effect is made supported by persons legally responsible for the 
education of forty children of a linguistic minority. The State 
is required to provide for denominational schools if forty of such 
children belong to a religious minority. If, for certain reasons, 


such schools are not established, minority elasses for teaching the 


* Art. 10 of the Polish Treaty. * F>id, Art, 41 

¢ Chap. IV, supra. £ Ibu 

| In the middle of July, 1057, this complicated agreement Fanning into more than 
GOO articles formally expired under Art, 64. (— 600 "' should be read for ‘° 100 °° in Chap. 
TV relating to the number of Articles of the Convention.) In Nov ember of the same year, 
however, an agreement was concluded between Germany and Poland with re 
gard to the treatment of their respective minorities. 7 he agreement prohibits = 
attempt to assimilate a minority ond guarantecs to the minorities free use of their 
languages and the right to form organisations, maintain schools and have Clurch services ip 
their own languages. It provides further that the mmoritices will not be hindered in the 
possession or acquisition of real estate. 
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language and religion of minorities must be provided for. 
Provision has been made for adequate representation of minori- 
ties in the school committees and for establishment of second- 
ary and higher schools for minorities under certain conditions. 
There are various other clauses in the Convention regarding edu- 
cational safeguards.* It is to be noted that according to President 
Masaryk the scope of the educational clauses of the Czecho-Slova- 
kian Treaty is not confined to primary education only and that 
three million Germans in Czecho-Slovakia have been given a 
University and two technical high schools. f In Germany which 
is not bound by any Minorities Treaty save in regard to Upper 
Silesia it has been laid down in her constitution that primary 
schools may be established in a locality on the request of persons 
responsible for the education of children in accordance with their 
religious creed. Generally the establishment of private primary 
schools is illegal, but the law is relaxed in favour of a minority.t 

The reason why minorities in India have not hitherto been 
a ar a ge cpnatg a OO insistent on these safeguards as 
these questions not so they have been in respect of their representa- 
ay eat oe tion in legislatures and Cabinets seems 
to be that existing arrangements constitute some guaran- 
tee of the protection of their rights. Sums are provided out of 
educational grants made by the Provincial Governments and self- 
voverning bodies for the education of the children of the backward 
classes. The cause of Mahomedan education has also received con- 
siderable attention. Grants-in-aid are given to muktabs and in 
certain provinces colleges have been established at State expense 
primarily for Mahomedan scholars, e.g., the Islamia College im 
Calcutta. The Universities such as Aligarh and Dacca give 
special facilities for education to Mahomedans. In the University 
of Caleutta a Chair has been established for Islamic studies. 
Grants-in-aid for the benefit of the Anglo-Indian and European 
communities were well protected under the Government of India 
Act, Anglo-Indian and European education having been a 
‘‘ reserved '’ subject. 

a 
* Chap. IV, eupre. 1 Ibid, 


t Chap. VIL, supra. Compare the drastic measures taken in Germany under Herr 
Hitler. 
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By Sec. 83 of the Government of India Act, 1935, 
Prviciew 2 for..dege 22 effective safeguard appears to have 
Indian and European been provided for Anglo-Indian and Euro- 
education, ; . : = 

pean education in the provinces. It is 
laid down that if in the last complete financial year before the 
commencement of the relevant part of the Act an educational 
grant for Anglo-Indian and European education or either of them 


was included in the general educational grants in the province 
- concerned, then in each subsequent financial year a grant shall be 


made for the benefit of the said community or communities not 
less in amount than the average of the grants made for its or their 
benefit in the ten financial years ending on the thirty-first day of 
March of the year 1933.* If, however, in any financial year the 
total grant for education is less than the average of the total edu- 
cational grants for those ten years, then whatever fraction — the 
former may be of the latter any grant in that financial year for 
Anglo-Indian and European education or either of them need not 
exceed that fraction of the average of the grants made for its or their 
benefit in the said ten financial years. As Mr. Butler explained 
in Committee,t if the general educational grant for a particular 
year in a province were, say, £1000 and the Anglo-Indian and 
European grant for that year was £ 100, then if the general edu- 
cational grant were reduced to £800, the Anglo-Indian and Euro- 
pean grant would be correspondingly reduced to £80.47 
Provisions of the section might be abrogated by the Provincial 
Legislative Assembly provided that a decision to that effect was 
taken by resolution by a majority which includes at least three- 
fourths of the members of the Assembly. To that three-fourths 
majority is added the additional safeguard in that nothing in the 
section will affect the special responsibility of the Governor for the 
safeguarding of the legitimate interests of minorities. § An 
attempt to make the repeal dependant on the vote of the majority 


* Tt embodies the terms of the agreement reached at the third Round Table Con- 
ference by the Halifax Committee which included besides the Chairman, Sir Hurbert Carr, 
Sir Henry Gidney, Sir Mahammad Iqbal and Mr. M. RK. Jayakar. 

4 Commons Committees Debates on the India Bill, March, 1055. 

t In computing for the purposes of this sub-section the amount of any grants, 
grants for capital purposes ure to be included. 

§ s, 52, 
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the same power of control over supply as the Lower House, or even 


the Upper Chamber in the Federation. 

Assuming now that power is taken by a _ Provincial 
Assembly in the manner specified in 
sub-section (2) of the section to nullify 
the statutory protection of the Anglo- 
Indian and European educational grants, can the Governor 


Governors’ special res. 
ponsibilities, 


by sub-section (3) provide any sum for such education in exercise 


of his special responsibilities as defined in See. 52? There 
is nothing in that section to authorise the Governor's control over 
supply except in so far as he is required to act in his discretion in 
deciding whether any expenditure falls within the class of expendi- 
ture charged on the Provincial revenues,f and there are 
seven specified itemst of such expenditure which do not 
include any specific reference to the educational grants for Anglo- 
ndian and European education. 

But reliance may be placed on See. 90 of the Act which 
gives the Governor power to include in the Schedule of Provincial 
expenditure any demand for grant refused or reduced by the 
Assembly, should, in his opinion, such refusal or reduction affect 
the due discharge of his special responsibilities. It is doubtful if 
the Governor can under this section overrule Ministerial action 
sanctioned by the requisite majority in the Assembly, for the pos- 
sible conflict contemplated in the section appears to be one between 
the Governor aided and advised by his Ministers and the 
Provincial Assembly and not between the Governor on the 
one hand and the Ministers acting with the Assembly on the other. 
The question may not emerge as a practical issue in any province, 


* Commons Committee Debates, Mareh, 1035, 
+ ». 78 (3) and (4). > 
t In the ease of the Governor-General the specified items are eight in number instead 
of seven. The Governor-General, for example, has a special responsibility in respect of 
the safeguarding of the financial stability and credit of the Federal Government ‘* (#. 12). 
-” 7 
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but its theoretic importance cannot be ignored. It seems to us 
that the relevant law on the subject has been stated rather vaguely. 
Nor perhaps does paragraph (b) of sub-section (2) of Sec. 78, 
which empowers the Governor to direct inclusion in the schedule 
of expenditure of sums as being necessary for the due discharge of 
any of his special responsibilities, afford adequate protection 
against unyielding Ministries who command the confidence of 
the legislature.* 
The question of language does not present in India a diffi- 
culty of the same nature and gravity as we 
Tayuasse’ in tndn, “find in the Succession States of Europe or in 
certain parts of the self-governing Dominions 
of the British Commonwealth. Here in this country a linguistic 
minority does not generally correspond to a religious minority, In 
Bengal, for example, Bengali is the language of the caste Hindus, 
the scheduled castes and the Mahomedans alike. Similarly in 
Upper India they generally speak Hindi or Urdu or Hindusthani. 
The problem, however,- is somewhat complex in Madras where 
there are three or four spoken languages, in _ parts of Bihar 
and Orissat where the Biharis live side by side with the Oriyas_ 
and Bengalees and in certain districts of Assam where the Benga- 
lees live side by side with the Assamese. But the fact 
is clear that Hindus as a religious community are not opposed in 
respect of language to Mahomedans as a religious community, 
that is to say, Hindus and Mahomedans have identical linguistic 
interests in definite areas despite their religious differences. The 
language of each province is as a general rule recognised in the 
proceedings of the Court, particularly of the lower grade, although 
judgments are delivered in English. Public servants who do not 
know the language of the province where they serve are re- 
quired to pass a Provincial language test. In primary 
echools the medium of instruction is the language of the scholars, 


* The action of the Assam Governor some time in December, 1997, im recommending 
by moskage the eonsideration of a supplementary demand for qranta desrite the refines! 
of t Ministry to place it before the Assembly was extremely inproper and unconmstite 
tional, The Act gives the Governor no power to place demands himeelf before the leg 
lature, although they must be made on his recommendation, [s. 7 (3).] 

+ The problem has to some extent been solved both in Bibar and Madras by the 
separation of Orissa, but new problems have arisen in Orissa. 
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The University of Calcutta has adopted the language of the pro- 
vince or, more accurately, the languages of the provinces which 
for the time being fall under its jurisdiction, as the medium of ins- 
truction in secondary schools affiliated to it. It is likely that 
other Indian Universities will follow suit, and in fact already the 
question of providing secondary education to the scholars through 
the medium of their mother-tongue is being seriously discussed in 
some Indian Universities. 
These arrangements fairly comprehensive as they are 
ought to be supplemented by a definite 
orci siprleneoted, ond clear provision that in districts and 
areas where a considerable proportion of 
the population say, 20 to 25 per cent. of the population, belongs to 
a religious or linguistic minority, such a minority shall have the 
right to establish educational institutions of their own for whose 
upkeep the State or self-governing bodies must provide adequate 
sums out of their educational grants. Besides, provisions should 
be made out of the State or municipal or other budgets for the 
spread of education among the backward or depressed classes. 
Such obligations must be binding upon the Governments and pub- 
lic bodies concerned. In provinces or areas where there is a 
rigorous system of untouchability, more drastic regulations than 
these seem to be necessary. 
Attention may be drawn in this connection to the 
courageous and sensible move which has 
, foakae move im been taken by the Government of Bom- 
bay.T Educational officers have been 
asked to see that no disability is imposed on children of the 
scheduled castes in schools maintained or aided out of publie 
funds. Where public schools are held in temples or sacred build- 
ings or in buildings hired for the purpose subject to the condition 
of the exclusion of children of the scheduled castes, efforts should 
be made to obtain other accommodation for those schools. The 
resolution of the Government explicity states that all pupils 
should sit together in class irrespective of caste distinctions and 
that separate arrangements for pupils of the scheduled castes or 


* Vide the Senate Proceedings of July, 1092 
+ Resolution of the Bombay Government issued in May, 1935, 
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others should not be allowed. In Bengal, where the problem of 
untouchability either does not exist or is not so acute as it is in 
Bombay or Madras, we may do without such regulations; but if 
it is found that local customs or usages operate prejudicially to the 
interests of the scheduled castes in educational institutions main- 
tained or subsidised out of public funds, there should be no hesita- 
tion on the part of the Government to deal with them effectively so 
that members of the depressed classes may not be subjected to dis- 
crimination. The Bombay Government's resolution should be a 
useful guide to other Governments also in respect of public ameni- 
ties such as the use of hospitals, wells and tanks and public 
vehicles. As regards public hospitals, the Bombay Government 
have asked the Surgeon-General to instruct civil surgeons and other 
Medical officers concerned to see that no discrimination is made 
in the treatment of patients on grounds of caste or religion. 
Grants to local bodies for water supply are to be reduced should they 
fail to take measures to secure equal treatment. Similar orders 
have been issued regarding public conveyances also. 
Now, proceedings of each Provincial legislature should 
be published both in English and_ the 
snd hae Rh seach language or languages of that province. 
Tt should be the duty of each Provincial 
Government to cause, on the lines of the South Africa Act and 
the Trish Constitution Act,* two copies of all laws to be made, 
one being in English and the other in the language of the 
province. Where there are more linguages than one as many 
copies should be made as there are languages, in addition to the 
English COpyY. Tt is difficult, however, to make this posison 
in regard to the Federal or Central legislature for the obvious 
reason that the people as a whole speak so many different languages. 
Provision made in the Government of India Act, 1955, in regard 
to the use of language in the legislaturesf seems to show undue bias 
in favour of English. It is laid down that all proceedings in the 
legislatures, Federal as well as Provincial, shall be conducted in 
the English language provided that the rules of procedure of each 


* Chap. IV, supra. | | | 
+t s. 30 for the Federal Legislature and «, 85 for the Provincial Legislation; Para 


979 of J. P. OC. Report. 
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and the rules with respect to joint sittings shall 


enable persons, unacquainted or not sufficiently acquainted 
with the English language, to useanother language. It practically 


5 


makes the use of English compulsory in a country where the vast 


majority of the people have not even a nodding acquaintance with 
it and relegates the Indian languages to a subordinate position. 

We are not opposed to English being used in debates on the 
floor of a Legislative Assembly or Council, but its use should be op- 
tional. The concession made in the case of members not acquaint- 
ed or sufficiently acquainted with the English language 
should not be restricted to them alone. What is de- 
sirable is that every member of the legislature should have the right 
to use either English or his own language in discussions 
or debates in the legislature, and that the proceedings, as has al- 
ready been suggested, should be published in both the languages 
and, where there is more than one Indian language, in English 
and at least in the dominant language of the province, and at the 
Federal Centre only in English at least for some years to come, 
The provision contained in the Congress constitution as amended 
in Bombay, 1934, in this respect is more liberal than that in the 
new India Act.* But there also some partiality has been shown for 
Hindusthani which Benga] and Madras may have reasons to resent. 
Many in this country are of opinion that for many years more 
English should ordinarily be the vehicle of expression in All-India 
Congress organisations with the right accorded to individual mem- 
bers to use their respective languages. They are not ashamed to 
confess, with all deference to Mahatma Gandini, that Hindusthani 
is not yet the national language of India and that opinions in 
authoritative circles differ as to whether it should be made so in 
future. There will, however, be general support for the provision 
that all proceedings in every High Courtt and the Federal Court} 
shall be in the English language. 


* Art. VIT. (a) The proceedings of the Congress, the All-Indis Congress Com- 
mittee and the Working Committee shall ordinarily be conducted in Hindusthani; 
the English language or any Provincial longuage may be ueed if the speaker ia unable to 
speak in Hindusthani or whenever permitted by the President. (b) The proceedings of 
the Provincial Congress Committees shall ordinarily be conducted in the language of the 
province concerned. Hindusthani may also be used. 

4 a, 227. 
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, ehge ak 
ae HI. Reserve Powers of the Governor-General and Governors. 
It is interesting to examine the provisions made in the 
| Government of India Act, 1935, investing the __ 
History of the problem. © Governor-General and the Governors*® with > 
Ss reserve powers for the purpose of protecting 


the interests of minorities. In paragraph 6(2) of their Report ~ 
the Provincial Constitution Sub-Committee of the first Round 
Table Conference observed : ‘The Governor's power to direct that 
action should be taken otherwise than in accordance with the ad- 
vice of the Ministers shall be restricted to the discharge of the 
| specified duties imposed on him by the constitution. These duties 
-* shall include the protection of minorities...... Tn closing the 
plenary session of that Conference on the 19th of January, 1951, 


the Prime Minister approved of the principle laid down 


4 


— by the Sub-Committee and said that ‘* there will be re- 
; served to the Governor only that minimum of special 
powers which is required in order............ to guarantee the 
maintenance of rights provided by statute for......... minorities.” 

ee At the close of the second session of the Conference on 


* There has been a remarkable change in the mode of appomtment of the Governor- 

General and a Provincial Governor and also in their status. Both the Governor-General and 

> a Provincial Governor are under the new Act “‘ appointed by His Majesty by » Commis- 

sion under the Royal Sign Mannual"' (8s. 3 and 45) while under the Government of 

India Act they were “‘ appointed by His Majesty by warrant under the Royal Sign 

Manual "* (Ss. 34 and 46 (2)]. Governors of Provinces other than the three FTresi- 

dencies, however, were appointed after consultation with the Governor-General, That 

difference in status between Presidencies and other Provinces has now beeq removed 

The new mode of appointment contemplates (1) Letters Patent constituting the office: 

(2) a Commission appointing a particular person to that office; and (8) an Instrument of 

Toetractions immed to that person On appointment. All these are prerogative tnstruments. 

The position of Sir John Anderson as Governor of Bengal was challenged without suc- 

cess in 1037 in a case before a Division Hench of the High Court of Caleutta os being 

=, illegal and ufra wires on the ground that there waa no Commission appointing him to that 

office. There is hardly any doubt that the omission was unfortunate and improper, especial- 

ly when all the formalities were observed in the case of the Governor-General. In re- 

jecting the case the court relied upon the provisions of Seo. 321 of the Act, Under 

the old Act the Governor-General and not a Provincial Governor was part of the relevant 

legislature (Ss, 65 and 72A) while the new Act provides that the Federal legislature shall 

consist of His Majesty, represented by the Governor-General. and two Chambers (. 15) 

and that the Provincial legislature aball consist of His Majesty, represented by the Gover- 

nor, and in certain provinces, two Chambers, and in the rest, one Chamber (9, 60), Counsel 

for the plaintiff relied aleo on the difference between the executive suthority in a province 

as contemplated in «. 46 of the Government ef India Act and that contemplated in s. 49 
of the new Act read with a. 59. 
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‘the 1st of December, 1931, Mr. MacDonald expressed 


the view that ‘‘ the Governor-General must be granted the neces- 
sary powers to enable him to fulfil his responsibility for securing 
the observance of the constitutional rights of minorities......... - 
In his statement made on the 3rd of December, 1932, before the 
third session of the Round Table Conference Sir Samuel Hoare 


* reiterated the policy of His Majesty's Government in more specific 


terms. The Secretary of State replying to Sir Te) Bahadur 
Sapru’s argument that minorities should for their protection de- 
pend on declarations of fundamental rights and intervention of 
the Federal Court* said that that procedure would be “ too long 
and ponderous and would mean too great delay.’’ He added that 
‘over and above the safeguard of a Federal Court and any 
declaration of fundamental rights that might be included in the 
constitution, it was essential that the Governor-General and the 
Governors should have exceptional powers of intervention.’ T 

The Governor-General and the Governor's “* special res- 
ponsibility "’ as defined in the White 
Paper and the report of the Joint Par- 
liamentary Committee and _ incorporated 
in the Act of 1935 includes amongst other things ‘‘ the safe- 
guarding of the legitimate interests of minorities.’"} It is to be 
noted that although in regard to this matter the right to advise 
the Governor-General or the Governor and initiate proposals 
rests with Ministers, the Governor-General or the Governor 1s free 
to act in defiance of Ministerial advice tendered.§ It 1s enacted 
that in the discharge of his ‘‘ special responsibilities '' the Gover- 
nor-General or the Governor shall exercise his individual judg- 
ment.{| There are other provisions in the Act which authorise him 
to act independently of his Ministers, for example, in respect of his 
power (1) to promulgate ordinances during the recess of the 
legislature in certain cases, (2) to promulgate ordinances? at any 


“Special reapynsibilities”’ 
and discretionary powers. 


*Seo The Stateeman of the Ord of December, 1032. 
+ See The Statesman of the 4th of December, 1932, 
tJ. P. C. Report, paras. 168, 169, 76 and 79. 
& The Government of India Bill (Explanatory Memorandum), para. 10; emd. 4790, 
i) Ba, 12 (ce) and 52 (b). 
© It appears that ordinances under the relevant sections may be 
and renewed once only (Ss. 42 (2) and 69 (2)j. 4 eee. oe 
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time with regard to certain subjects, (3) to enact Acts in certain 
circumstances, and (4) to issue proclamations and assume to him- 
self all or any of the powers vested in or exercisable by any autho- 
rity provided that any measure adopted ia this behalf shall not 
suspend in whole or in part the operation of any pro- 
visions of the Act relating to the Federal Court or the High 
Court as the case may be.* In exercise of all his reserve powers 
the Governor-General or the Governor is required in respect of 
certain matters to act ‘‘ in hig discretion '’ and in respect of others 
‘* in the exercise of his individual judgment.” 


These are somewhat novel expressions, especially the phrase 
‘fin the exercise of his individual judg- 

Terms of art? ment.’’t Mr. Churchill was led to remark 
that they were mere terms of art. In moving 

an amendment to clause 9 of the India Bill in the Committee of 
the House of Commons Mr. Herbert Williams took care to explain 
those phrases. First of all, he said, there were cases where the 
Governor-General (or the Governor) took his own decision 
subject to the Instrument of Instructions issued to him 
and the control of the Secretary of State. That was when he 
acted ‘' in his discretion *’ and without any reference necessarily 


* Sa, 42-45, Ss, 88-90 and s. 93. 

+ Note should, however, be taken of the interpretation that ‘* discretion’ has 
received in important judicial decisions, although the Government of India Act, 1935, bare 
judicial review in cases where the Governor-General or the Governor is required to act 
‘“ in his discretion " or ‘in the exercise of his individual judgment."" “* Where............ 
something is left to be done according to the discretion of the authority on whom the 
power of doing it is conferred, the discretion must be exercised honestly and in the 
spirit of the statute, otherwise the act would not fall within the statute " (Maxwell— 
The Interpretation of Statutes, p- 109). The judicial dicta laid down in this reapect are: 
(1) the discretion mtiat be exercised according to ‘‘the rulea of reason and justice, not 
private opinion,”’ (2) the exercise of discretion must be “‘legal and regular" and ‘not arbi- 
trary, vague and fanciful” and “according to law and not humour,’’ and (5) the discretion 
must be exercised “ not capriciously bot on judicial grounds and for sobstantial reasons “ 
and * within the limits to which an honest man competent to the discharge of him 
office ought to confine himeelf, that is, within the limits and for the objects intended 
by the Legislature “ (Maxwell—The Interpretation of Statutes, pp. 109-10) In oe far 
oe actions of the Governor-General or the Governor have been ousted under the 
Todian Act of 1935, from the juriediction of the Indian Courts, these jmaximes do not ypply 
in a juriatic sense, but the Governor-General or the Governor would do well to bear therm 
in mind while using his ** discretionary ' suthority in carrying out the purposes of the 
Act. These principles should apply also where he is required to act “‘ in the exercise of 
his individual judgment.” 






tis Min isters me heir ¢ ; ay pacien ie them, 
005 « his own decision subject, as in n the former cases, to the Instru- 
a ‘Instructions and the Secretary of State's control and, 
‘in the case of the Governor, also to the Governor-General’s con- 
aa ‘trol. "That was when he acted ‘* in the exercise of his individual 
-. judgment,’’ The third category covered those cases in- which 
Ministers were entitled to tender advice, as Ministers in England 
tendered advice to the Sovereign, and where the Governor-General 
(or the Governor) was constitutionally, though not legally, bound 
to act on the advice of his Ministers subject, as explained, to the 
provisions of the ** special responsibilities '" sections of the Act or 
of those sections which empower him to act “* in the exercise of his 

individual judgment."’ 


In explaining the position of His Majesty’s Govern- 
ment the Solicitor-General observed that 

Relevant documents. the words “‘individual judgment’’ were used 
in relation to actions by the Governor- 

General (or the Governor) in his individual judgment in the ordi- 
nary sense of the phrase within the ambit in which normally he 
would be acting on the advice of his Ministers. The words ** in 
his discretion "' were used where the Governor-General (or the 
Governor) would be acting in his own judgment but in an area out- 
side that field. In other words, that kind of action applied where 
Ministerial responsibility was deliberately denied, for example, 
in the reserved departments of the Federation. The Soli- 
eitor-General’s interpretation of the phrase ‘‘ in his diseretion "’ 
leaves room for confusion inasmuch as in the provinces where no 
department is reserved the Governors are given power to act ‘‘in 
their discretion ©’ in respect of certain matters and at the Centre 
also the Governor-General has power to act ‘‘ in bis discretion *’ 
in specified matters which do not belong to the reserved depart- 
ments. An attempt has, however, been made to construe the ex- 
pressions in Paragraph TX of the Instr of Instructions issued 
to the Governors. The intention of the framers of the Act was 
again sought to be brought out in Paragraph 10 of the Explanatory 
Memorandum appended to the Government of India Bill 
when it was moder discussion in Parliament. It stated inter alia 
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that ‘‘ in regard to any power or function so described (tne exer 
cise of which is in his discretion) Ministers have no constitu- 
tional right to tender advice, but in regard to every matter not des- 
cribed as being exercisable by the Governor-General (or Governor) 
in his discretion the right to advise, i.¢., to initiate proposals, 
rests with Ministers. The second technical term (the first being 
‘‘ in his discretion '") used in this connection throughout the Bill 
is the phrase ‘‘in the exercise of his individual judgment.”" This 
phrase, which is applicable to matters within the purview 
of Ministers, means that the Governor-General (or the Gover- 
nor) after considering the advice of Ministers is free to direct such 
action to be taken as he thinks fit, that is to say, not 
necessarily to accept the advice tendered to him. That 
the advice of Ministers is constitutionally binding in other matters, 
i.e., in matters in respect of which the Governor-General or the 
Governor is not given power to act ‘‘ in his discretion "" or ** in 
the exercise of his individual judgment '" is made clear in Para- 
graph IX of the Governor's Instrument of Instructions which con- 
tains a direction to theveffect that : 

‘In all matters within the scope of the executive authority of the 
Province, save in relation to functions which he is required by 
or under the Act to exercise in his discretion, our Governor 
shall in the exercise of the powers conferred upon him be 
guided by the advice of his Ministers, unless in his opinion 
so to be guided would be inconsistent with the fulfilment of 
any of the special responsibilities which are by the Act com- 
mitted to him, or with the proper discharge of any of the 
functions, which he is otherwise by or under the Act required 
to exercise in his individual judgment; in any of which cases 
our Governor shall, notwithstanding his Ministers’ advice, act 
in exercise of the powers by or under the Act conferred upon 
him in such manner as to his individual judgment seems re- 
quisite for the due discharge of the responsibilities and func- 
tions aforesaid,”’ 

The language of Ss. 9 and 501s practically identical with that 
used in the relevant paragraph of the [nstru- 

Control by Governor: ; 
General and Scoretary of ment of Instructions* quoted above. In so 
eons far as the Governor of a Province ts required 





* The validity of any thing done by the Governor-General or o Governor shall not 
be called in question on the ground that it was done otherwise than in accordagce with 
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to act in his discretion or in the exercise of his individual judgment, 
he shall be under the general control of, and comply with such 
particular directions, if any, as may from time to time be given 
to him by, the Governor-General in his diseretion, but the validity 
of any thing done by a Governor shall not be called in question 
on the ground that it was done otherwise than in accordance with 
the provisions of this particular section.* A like control is 
exercisable by the Secretary of State where the Governor-General 
is required by or under the Act to act in his discretion or in the 
exercise of his individual judgment, and the immunity extended to 
the Governor applies also to the Governor-General. f 

It is clear that these provisions detract considerably 
from the autonomy in the provinces and the responsibili- 
ty at the Centre even in matters not reserved to the 
Governor-General acting with Counsellors, but there is 
nothing in the Act preventing the growth of conventions in 
actual working which may leave these safeguards obsolescent so 
that the sphere of Ministerial responsibility may extend to the en- 
tire field of the executive authority in a province or at the Centre 
save perhaps, in the case of the Federation, the reserved functions 
of the Governor-General. It will be seen that the choosing, sum- 
moning and dismissal of Ministers ‘re functions which 
the Governor-General at the Centre or the Governor in 
a province is to discharge in the exercise of his dis- 
cretion,t but there is nothing to suggest that in making 
appointments to his Counci} of Ministers on the iaugu- 
ration of Provincial autonomy any Governor has made a departure 
from the general practice of responsible government and thrust 


any Instrument of Instructions issued to him (Ss. 18 and 53). The “* mandatory "’ effect 
of Ministerial advice in certain matters os stressed in the Instrument is to be interpreted 
constitutionally and not from the point of view of strict law, There is legally no remedy 
against a Governor should he refuse to act upon the advice of his Ministers, Besides, he 
has the right to diemise his Ministers in bis discretion (Ss. 10 and 51), and legal immunity 
is extended to him whether in a personal capacity or otherwise (#. 306). Express references 
to the remedies must be made in the Constilition Act if they are to be made available in en- 
forcing constitutional principles, Read decisions in Attorney-General for New South 
Wales v. Trethowen and others (A.C, 626; 1932) and Rer  v. Governor of South Australia 
(4c. L. B. 1497; 1907). The Instrument only indicates the manner in which the Gover- 
nor should behave constitutionally in relation to hie Ministers; it does not lay down a 
legal formula, te. 14. 


* ae. 64, ? Be. 10 and S51. 
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his nominees on an unwilling Premier. ‘The Orissa case already 
cited proves that the last word has been with the Premier and that 
the Governor's approval has been more or less of a formal nature. 
But the action of certain Governors, particularly Sir Jon Anderson 
in Bengal, in presiding regularly at meetings of the Council of 
Ministers in exercise of the power conferred upon them by sub- 
section(2) of Sec. 50 has been extremely unhappy and unwise 
being repugnant to the theory and practice of responsible govern- 
ment. 

The issue may be examined in a historical perspective. 

wah AP It was perhaps in the reign of George. 
The King's relation with T that the Sovereign for the first time 
| ceased to preside at meetings of the 
Cabinet in the United Kingdom, and that fact is to be 
explained by the Kings’s lack of knowledge of English. It 1s, 
however, said of Queen Anne that she took care to attend and 
preside at such meetings weekly; but it has been a clearly recog- 
nised constitutional practice since then that the Sovereign keeps 
absent from meetings of the Cabinet, including Committees of the 
Privy Council where deliberations or discussions take place, 
although there are records to show that under George. Itl 
‘‘ pardons were dealt with in Cabinet in the King’s presence.’ ’* 
The Cabinet should not, however, be confused with the 
Privy Council, for while the former is a deliberative body 
the latter is essentially exceutive. The Cabinet advises 
the Crown and members thereof are not bound by any 
oath of secrecy save by virtue of the fact that a Cabi- 
net Minister cannot act as such unless he is sworn of the 
Privy Council. The Cabinet decides policy while the Council exe- 
cutes it by Orders. The summons for a Cabinet meeting are 
different from the summons for a meeting of the Privy Council; 
and a Cabinet is summoned by the Prime Minister, since L916, 
through the official Secretary to the Cabinet while the Council is 
summoned by the Clerk of the Council. Nor is the Cabinet a term 
of art known to Indian law; the Council of Ministers is the expres- 


* In the Dominions also the King's representatives do not preside ne meetings 
of the Cabinet, and as far back as 1854 the present practice was adopted in Canada under 
Sir E Head. See Anson's The Law and Cuatoam of the Conetifution (edited by Keith), 
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igi in presiding at meetings of the Council is perhaps to be 






ist the part of the majority of Ministers. It would be unfair not to 
add that in the provinces also where the Congress is in power 
Governors preside at meetings of the Council of Ministers. 
Tt will not be out of place here to examine the implications of 
; the Congress Committee's resolution of the 
eetion im, “constitutional 16th March, 1937, demanding of Governors 
; assurances of non-intervention in regard 
to the “* constitutional activities *’ of their Ministers as a condition 
precedent to acceptance of office* by the Congress party wherever 
they may be in the majority, and the Governor-General's message 
delivered on the 21st June, 1937, which apparently persuaded the 
Congress Cabinet on the 7th July, 1937, to authorise acceptance of 
office in certain circumstances. It is rather unfortunate that Con- 
. ress leaders should have failed at the outset to explain what they 
meant by “‘ constitutional activities,’’ for the entire controversy 
that subsequently arose turned upon that rather elastic and wide 
term. If it meant functions in the Ministerial field in respect of 
which a Governor was not required to act in the exercise of his 
“ individual judgment,’ the advice of Ministers was constitu- 
tionally binding on him and there was absolutely no need for any 
assurance from him. That point has been clarified by the Gover- 


* The operative part of the resclution reads thus: '' On the ponding question of 
Office acceptance the All-India Congress Committee permite Congress parti¢s to nccept 
office where the Congress party is im 4 majority in the legislatures provided that 
Ministerships shall be accepted only if the leader of the Congres# party is satisfied and 
in able to state publicly that the Governor will not use bis powers of interference or 
set aside the advice of his Ministers in regard to their constitutional activities."" It 
will be usefol to remember in this connection that a statute like the Government of 
Tidia Act, 1035, may be interpreted merely as statute or ae a constitution. The general 
principle followed under the Anglo-Saxon system leans towards the statutory ioterpreta- 
tion, and from this point of view Lord Linlithgow was on firmer ground than the Con- 
gress Committee, Read The Canadian Bar Heview (June, M37), especially Professor 
Kennedy's article on ‘* The British North America Act: Past ond Future"' and Dr 
Jennings on “ Dominion Legislation and Treaties.” 
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nor-General in his message in which stress has been laid on the 


‘* mandatory *' effect of Ministerial advice in such matters.” 
If, on the contrary, it had reference to functions which were 
The Congress formula OFdinarily outside of the Ministerial sphere 
contrary to the At? and in respect of which a Governor was re- 
quired to act in his discretion or to functions in the Ministerial 
field in respect of which he was required to act in the 
exercise of his individual judgment, it was not legally 
open to him to give the assurances asked for and thus contract 
out of the obligations which Parliament has imposed on 
him and for the due discharge of which he is in ultimate resort 
responsible to the Secretary of State. It ig one thing not to use 
‘* special responsibilities '’ or exercise ‘‘ discretionary “' powers 
and it is quite a different thing to hold out a promise that the law 
would not be given effect to in any circumstances. While it is 
within the rights of a Governor not to use those powers or exercise 
those rights in a given case he ig not competent in terms of the 
Act to say in advance that his reserve powers would not be applied 
to any conceivable case. The Congress formula was a miscons- 
truction of the entire structure of the Act, and yet we were told, 
curiously enough, that it involved no amendment or modification 
of the Act which was.reserved for a more ceremonial occasion such 
as a Constituent Assembly. That the Working Committee autho- 
rised acceptance of officet as a result of the Governor-General ’'s 
message is proof that they realised their mistake, for that message 
is at best an enunciation of the law incorporated in the Act read 
with the Instrument of Instructions, if only couched in conciliatory 
terms as compared to the robust and reckless phraseology of the 
earlier pronouncements of persons in authority in Parliament. 
Nor is there substance in the doctrine that ‘* interim © 
‘Minority Goveramente" Ministries in provinces where the Congress 
not illegal. ° party was in the majority in the As- 


* The Governor-General said that “in all such matters (those belonging to the 
Ministerial field) in which he (the Governor) i= not specially required to exercise his 
individual judgment, it is mandatory upon the Governor to accep! the advice of his 
Ministérs.”’ Wor the precise effect in law of Ministerial advice refer to pp. 613 and 5Sl4, 


supra. 

4 The operative clause of the resolution reads thus: ‘‘ The Committee has. 
to the conclusion and resolves that Congressmen be permitted to accept office whenever 
they may be invited thereto," 
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semblies were illegal, for the Act provides nothing —be- 


yond stating that there shall be a Council of Ministers to 





aid and advise the Governor in the discharge of some of his func- 
tions. It means that unless there is recourse to s. 93 in the case 
of the provinces and s, 45 in the case of the centre the King’s 
Government cannot carry on without a Council of Ministers. 
The Instrument of Instructions on which much _ reliance 
was placed in challenging the legality of the ** Minority Govern- 
ments’’ only directs a Governor to make *‘ best endeavours "’ to 
make appointments to his Council of Ministers in accordance with 
a particular procedure therein indicated. In strict law 
disobedience of the Instructions does not invalidate the 
Governor's action. In forming as they did what might 
be called ‘‘ Minority Governments’’ in certain’ provinces 
the Governors concerned violated neither the provisions of 
the Act nor the directions of His Majesty contained in 
the Instrument of Instructions to the Governors, and all that 
ean be said is that in so far as the authorities failed to explore the 
possibilities of rapprochement with the Congress where it was in 
a majority (a policy subsequently followed by Lord Linlithgow) 
they acted rather hastily, if not improperly. 

It is well-known that in the self-governing Dominions there 
were three different methods by means of 
which control over Dominion legislation 
could be exercised. There were (a) refusal of 
assent to Bills, (b) reservation of Bills till the pleasure of the Crown 
nas been obtained, and (c) disallowance of an Act. As Professor 
Keith says, the first method has now been abolished for all practi- 
cal purposes.* The other two methods, therefore, call for exa- 
mination in this connection. 

Provisions dealing with reservation may be divided into 

(a) those which confer on «the Governor- 
xo methods of reserva; General a discretionary power of reserva- 
tion, and (b) those which specifically oblige 
the Governor-General to reserve Bills dealing with particular sub- 
jects. ‘The discretionary power of reservation is to be found in all 


Reservation and dis- 
allowance, 


* Keith: Responsible Gorernment in the Dominions, Vol, IT, pp. 748-49. 
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the Dominion constitutions.* Provisions requiring Bills concern- 
ing particular subjects to be reserved by the Governor-General 
exist in the Australian, New Zealand and South African constitu- 
tions. T ‘i? * 
The Dominions have generally looked upon these reserve 
powers with considerable suspicion, They 

Reservation —_practically have considered these an irksome and irrita- 
ting interference by the Governor-General in 

Imperial interests with their legislation. So a declaration was 
made at the Imperial Conference in 1926 *' which placed on record 
that apart from provisions embodied in the constitutions or in spect- 
fic statutes expressly providing for reservation it is recognised that 
it is the right of the Government of each Dominion to advise the 
Crown in all matters relating to its own affairs......’"} And there is 
in the Report of the Conference on Dominion legislation a definite 
and clear recommendation for the abolition of these reserve 
powers, both discretionary and compulsory.§ The authors of the 
Report observe, *‘ as regards the continued existence of the power 
of reservation certain Dominions possess the power of amending 
their constitutions to abolish the discretionary power and to repeal 
any provision requiring reservation of Bills dealing with particular 
subjects, and it is therefore open to those Dominions to take the 
prescribed steps to that end, if they so desire.’" As to those Dom- 
nions which have no such constitutional right to amend the provi- 
sions, it is proposed in the Report that the Government of the 


* Sa. 56 and 59 of the New Zealand Constitution Act; Sa. 55 and 587 of the 
Firitish North America Act, 1867; Se 68 and 6G) of the Commonwealth of Australia 
Act, 1900; Ss, 64 and 66 of the Union of South Africa Act, 1009; and Art, 41 of the 
Trish Free State Constitution. 

+ a. 65 of the New Zealand Constitution: «. 74 of the Australian Conatitution; Ss. 64 
and 106 of the South Africa Act and Para. 25 of the Schedule to that Act. Read aleo the 
provisions of paragraph XVITT of the Governor's Instrument of Instractions under the 
avatem inaugurated hy the Government of Tndia Aet. 1035. in wheeh the cobiecte have 
been spevified in respect of which the Governor is bound to reserve Tulle for the considera 
tion of the Governor-General. Tt should be noted that these are in form and substance 
the legislative functions of the Governor or the Governor-t ieneral | ) 

t+ Read the provisions of the Statua of the Union Act and the Rovel FExeentive 
Functions and Seals Act of South Africa, 1034, ith which there we atatetory expression 
of the constitutional rule that reference to the King in. respect | 
construed as reference to the King acting on the advice of his Ministers for the Dormminton 
concerned save where otherwise provided. 

§ Cmd. M79, p. 1. 
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The power of disallowance is a Royal prerogative* which was 
a in practice exercised on the advice of the 
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General set the process in motion he acted as 


‘an Imperial officer and in Imperial interests. This power exists in 


law in Canada, Australia, South Africa and New Zealand.t The 
Trish constitution contains no such provision for disallowance, al- 
though, in Professor Keith's view, it should have, on the Canadian 
model, been subject to this reservation.{ But that view on the 
question has had apparently no effect on recent Irish legislation. 
The disallowance of completed legislation is so extremely offensive 
that “" it is lefinitely obsolescent, though it is too much to say that 


* The Crown's power to veto legislation in any part of the British Empire exists 
by common law unless specifically destroyed or repeated by a competent legislature. 
The leading case on the sub'ect is Aftorney-General v. De Keyser's Royal Hotel Ltd, 
Tt was held in that case that the prerogative right to take the lands of a subject withont 
compensation must be read subject to the statutory provisions. The power to disallow 
& Dominion legislation whenever it existe ia no longer o prerogative power but in the 
main « statutory right and cannot lawfully be exercised save in accordance with the 
statutory provisions whatever might have been the range ang extent of the prerogative in 
the past. 

t «, 56 of the British North America Act; «. 59 of the Commonwealth of 
Australin Act; ». 65 of the Union of Sonth Africa Act: and s. 58 of the New 
Zealand Constitution Act. The prerogative and not the statutory power rules Newfound- 
land in this regard, for the constitution is based on Lettera Patent and not 
on Statute. Section 64 of the South Africa Act in its original form which provides 
for reservation for the signification of the King's pleasure and Section 65 which 
provides for disallowance by the King of Bills passed by the Union Parliament and 
assentel to by the Governor-General are repealed by Sections 8 and 11 (2) respectively 
of the Status of the Union Act, 1934. So also are See, 66, which also deals with reserva- 
tian for the Royal pleasure, and Sec, 8, which veata the Executive Government 
in the King, repealed by Sec. 11 (1) of the Status Act. The provisions of the 1909 Act 
(is, 106) a8 regards Privy Council appeala are not touched (8. 10 of the Status Act), 
By Bec, 8 of that Act, however, is retained the Governor-General’s power to veto 
legislation or, to put it more accurately, to withhold assent from a Bill, after its passage 
through both Houses of the South African Parliament. There is, therefore, no doubt 
about the law rewarding the Governor-General'« power of withholding nasent, but it is 
equally clear that that power is more or loss a paper aafeguard having regard to the pori- 
tion of reeponsible Ministers cit-a-efe the Governor-General and the provisions of the More} 
Executive Fonetions and Seals Act of 190. ; 

+ Keith : Responsible Gowernment in the Dominion . 
the Irish Free State Constitution Act. See Ne Ts Pe yo 
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it is obsolete.’"** This power of disallowance has not been exer- 
cised in relation to Canadian legislation since 1873 and New 
Zealand legislation since 1867. It has never been exercised so 
far as Australia and South Africa are concerned. Hence it is mani- 
fest that the constitutional practice in the Dominions is against 
the exercise of this exceptional power,t and the Report of the Con- 
ference on Dominion legislation expresses the view that “* the 
present constitutional position is that the power of disallowance 
ean no longer be exercised in relation to Dominion Legislation.”’} 
The authors of the Report recommend that the law should be so 
altered as to bring it in line with the actual constitutional posi- 
tion.§ — 
But it is well to bear in mind the law on the subject in the 
. Dominions after the passing of the Statute 
The pitect of the Statute of Westminster. Restrictions in regard 
to reservation and disallowance as pro- 
vided for in the British North America Act cannot be removed 
by the Dominion of Canada or its constituent provinces under the 
Statute by any Dominion or Provincial Act.|| They may be 
abolished by the British Parliament by legislation enacted at the 
request and with the consent of the Dominion. So far as the 
Provincial Acts are cancerned, they may be in law disallowed by 
the Dominion Government according to the doctrine of ultra vires 
as well as, in the opinion of some experts, on grounds of inequity, 
unsound principles and such like. Now that the Judicial Com- 
mittee appear to have established the equality of the Federal and 
Provincial legislatures in their respective functions controversial 
issues between the Dominion and the Provinces should be decided 
by impartial and independent arbitration. Should. however, the 
Dominion continue to exercise the right to disallow Provincial 
Acts, the provinces would either cease to exist as autonomous 
units or begin to defy the Federal Centre with disastrous effects on 


~- * Keith: Responsable Gorernment in the Dominions, Vol. IT, p. 656 


+ Since early in Queen Anne's rego there has bern in the United Kingdom 
no withholding of the Royal assent from a4 Bill passed by Parliament 
t Cmd. 3479, para. 24. 


§& Ibid. 
i) «. 7 of the Statute of Westminster, 
66 . 
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the political structure of the Canadian people. Both those even- 
_tualities should be guarded against.* 
__ -«~*‘Those of the other self-governing Dominions, which 
have accepted the Statute of Westminster, are entitled to 
abolish provisions in respect of reservation and disallow- 
ance by their own Acts by virtue of See. 2 of the 
Statute subject to a safeguard only in_ respect of the 
* Colonial Stock Act of 1900. The position, therefore, 1s that no 
Dominion which has borrowed money and had it as a Trustee Stock 
under that Act can abolish the provisions for disallowance in_ its 
constitution absolutely. The special case of such loans is effec- 
tively protected except perhaps in the Irish Free State where, as 
has been pointed out above, no provision for disallowance exists in 
the constitution unless of course Professor Keith is right in think-- 
ing that the Canadian constitutional procedure must apply to the 
Free State, a view which it is difficult to sustain particularly in 
view of recent constitutional developments in that State. In other 
matters, the Dominions can act on their own initiative without any 
interference by the British Parliament, and in the case of Canada 
Parliament will not dare stand in the way provided a request is 
made by the Dominion that powers of reservation and disallowance 
should be repealed by an Act of Parliament. 
Now, powers of reservation and disallowance are negative 
| powers and even these have become practi- 
eae ake iowa cally obsolete in the Dominions, though not 
yet removed by statutory enactments in all 
the Dominions. The Government of India Act, 1935, has not 
only conferred upon the King, the Governor-General and the Gov- 
ernors these negative powerst but invested the Governor-General 
snd the Governors with affirmative powers of legislation. The 


Mrofeesor Kennedy reviews the eobject very ably and exhavstively in an FE 
entithed The Dieallowance of Provincial Acts (Essage in : 
Read pp, 542-44, infra, 


* Note the changes made in the Indian law with re ard to ** di » 
ee ; z lian llowanee by } 
the Covernment of Indian Act, 1995. In this respect that Act hae in strict law eliminated / 
the Secretary of State as the channel for commnnication to His a4 


Muieaty in Council and © 
alvo His Majesty in Council, The power to disallow is instead denieved. & His Majesty 


and © time-limit (within twelve months from the date of the assent of 
the Governor-General to the legislation in question) has been snes Ss Seay 77). 


* 


asay 
Constitutional Law), pp. 63-80. 
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Governor-General and Governors, for example, have power 
not only to promulgate Ordinances with life for six months. 
a power which was accorded only to the Governor-General under 
Sec. 72 of the Government of India Act, but also to pass Acts on 
their own responsibility and carry on the administration by Pro- 
clamations. The position of the Governor-General and Governors 
vis-a-vis the legislatures, therefore, is in some respects much 
stronger under the 1935 Act than it was under the repealed statute. 
Closely connected with those powers is the right of the Crown's 
representative (used in a broad sense and 

Tee cre tPbomtment of not in the technical sense in which the 
expression ** the Crown Representative © 

has been construed in the Indian General Clauses Act of 1897 as 
amended by Order in Council in 1937) to refuse a dissolution, 
to appoint or dismiss Ministers possessing the confidence 
of the legislature, to demand a dissolution against the 
advice of Ministers and the visible will of the legislature 
and to refuse assent to legisiation.* Leaving apart the reserved 
departments of the Federal Government which will be in 
charge of the Governor-General acting with Counsellors, 5s. 10 
and 51 of the Government of India Act, 1935, lay down the law as 
regards Ministerial appointments respectively at the Centre and 
in the provinces. Ministers shall be chosen and summoned by the 
Governor-General or the Governor in his discretion, 4s the 
case may be, and shall hold office during his pleasure. They 
must be members of either Chamber of the relevant legislatures 
which means that Ministerial offices are open to members of the 
Seeond Chambers nominated by the Governor-General or the 
Governor in his discretion. It is subject to the proviso that non- 
member Ministers may hold office for a period of not more than 
six months. ‘The exact mode of appointment is, however, 
indicated in the Instrument of Instructions to which  re- 


The power now is based on statute and not on prerogative. The position of His M ajesty 
under the repoaled statute waa doubtful (Se. G9 (1) and (1))}. The time-limit for New 
Zealand (s. 68) and Canada (s. 56) is two years, and for Australia (+. SO) one year 
As for the Union of South Africa, s. LI of the Status Act haa affected s. 65 of = the 
Union Act which provided one year as the time-limit for the HRoyal veto 

* For a clear exposition of the system at present in vogue in the United Kingdom 
read Dr, Jennings’s Cabinet Government, Chap. XII, pp. 295-335 
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to this matter. In “e ch like procedure of erent tal in 
almost all the Dominions* and the United Kingdom. There is no 
triking difference except in form and phraseology between the 
vdia Act and the Dominion Acts in respect of the manner in 
which the functions of the Governor-General or the Governor are 
broadly to be exercised. 
But the Irish constitution which enacts by law res- 
ponsible government created an interest- 
The Free State rx ing precedent in that the ‘‘ discretion- 
; ary "' powers of the [King’s representa- > 
tive were statutorily defined instead of leaving them to the 
mysterious conventions of the constitution and their mysterious 
workings. The Dail, for instance, ‘‘ may not at any time be 
dissolved except on the advice of the Executive Council."’t The 
Council is composed of Ministers appointed* by the Governor- 
General on the nomination of the President? with the assent of 
the Dail thus reducing to a statutory rule the constitutional con- 
vention followed in the United Kingdom. .Ministers (except one 
Senator) must be members of the Lower House.§ The President 
of the Executive Council must be appointed presumably by the 
Governor-General on the nomination of the Dail Eireann|| and the 
President nominates a Vice-President. The President and the 


*s. 11 of the British North America Act; s, 62 of the Commonwealth of Anetra. 
= Act; and a. rs of the Union of South Africa Act. Note the difference in law between 
the executive authority in a province and at the centre contem lated i 
of India Act (Ss. 46 and 33) and that contemplated in the Lanter et ley ie 
1935 (Ss. 49 and 7). It appears that the Council of Ministers is only to sid and naviie 
and that they have no executive functions ag such. Read the definition of “* Government *' 
in the General Clauses Act os amended by Order in Council. In the United Kin dom mem- 
bers of the Cabinet are sworn in as Privy Councillors and as such moquire axleaihe tho- 
rity. In Canada also they are Privy Councillors and as such exercise oxecuti ii 
(*. 11). In Australia they are Executive Councillors (*. 62). In the Union of South ree 


alec mae a=, Councillora (#, 12 of the Union Act and *. 4 of the Status Act). 
> Art. 51. 
§ Art, 62. 
i Art. 63, 
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other Ministers being members of the Council nominated by him 
shall retire should they cease to retain the support of a majority in- 

: the Dail, but they shall continue to carry on their duties until * 
their successors shall have been appointed. The Council is collec- 
tively responsible for all matters concerning the affairs of the 
State administered by them.* The Oireachtas (the legislature) 
shall not be dissolved on the advice of a Council which has crant 
to command the confidence of the majority in the Dail.t he 
Irish Act has eliminated effectively all discretionary see of 
the Governor-General, t a power which in the United Kingdom and 
the Dominions (with the exception of the Irish Free State) has 
provoked bitter and endless controversies among text-book writers, 
lawyers and statesmen. 

Two other points call for notice. First, the right to 
advise dissolution appears to belong to the Executive Coun- 
cil as a whole and not to the President alone, although the 
advice of the Council may be communicated to the Governor- 
General by the President. In actual practice, however, should any 
conflict as regards the matter arise between the President and his 
colleagues the decision will very much depend on the measure of 
support that the President or the rest of the Cabinet receives from 
the Dail. It is distinct, as Dr. Kohn suggests,§ from the usual 
English constitutional practice which enabled Mr. Ramsay Mac- 
Donald as head of the Labour Government to take the initiative 
himself apparently in defiance of his Socialist colleagues in forming 
the National Government in 1931. Secondly, the right of dissolu- 
tion cannot be exercised by a ‘Minority Government."" A Govern- 
ment, that is, which has been decisively defeated in the Dail has no 
power to secure its dissolution and thus appeal to the electorate, a 
constitutional development, defective as it may be in other respects, 
which does not suffer from the English theory of what Dr. Kohn 





so aptly calls the ** anarchical prerogative of dissolution “’|| and 
: 
* Art. 54. 
t Art, 53, 
> By Article 37 os amended by Act No. 20 of 1055, the appropriation of monevw 
was not recommended by » message from the representative of the Crown. It whe 


to be recommended by a message from the Executive Council 
§ Kohn: The Constitution of the Irish Free State, p. 201 
i (bid, p. 212. 
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removes the Governor-General from a position of political em- 


The issues bearing on these topies in the rest of the Dominions 
Sete Ae heninons OD the United Kingdom are by no means 
the issue not free from free from ambiguity. It 1s of course evi- 
oe dent that where there is responsible govern- 
ment the King or his representative will appoint a Prime Minister 
or Premier from amongst members of the legislature who inspires 
its confidence and commands its support and that other Ministers 
will be appointed on the nomination or recommendation 
of the Prime Minister or Premier. The question has often been 
raised as to whether in inviting a person to form the 
administration the King or hig representative should in every 
ease consult the outgoing Prime Minister and whether he bas 
power to secure a pledge from a leader regarding policy as a 
condition precedent to his appointment. The usual] practice is 
for the outgoing Prime Minister to advise and for the King or his 
representative to act accordingly, but the main consideration that 
must weigh with him is the position of the parties in the House 
to which the Cabinet is responsible. In the absence of a clear 
majority for a party in Parhament what has the King or his 
representative to do in forming his Government? 

In the Dominions it is not ordinarily expected that 
the Governor-General will take any initiative, but it is 
an open secret that such initiative had been taken by King 
George V when Mr. MacDonald had formed a National Gov- 
ernment in 1931 with Mr. Baldwin as the Lord President of the 
Council, a position to which Mr. MacDonald was subsequently rele- 
gated in the reconstituted Baldwin administration. Dominion 
practice suggests, however, that the “* party leaders should consult, 
and that the two parties which had the greatest affinity should agree 
on the mode in which the Government was to be carried on until 
such time as circumstances should justify a fresh appeal to the 


* The office of the Governor-General has been abolished and the Crown eliminated 
from the internal concerns of the State. Other drastic amendmenta have aleo been offected. 
The amendments abould be read with the provisions of the original Act for proper apprecia- 
tion of the issues. 
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people.’’* That practice has no binding effect either on the Gover- 
nor-General or the political parties, but it will shed light on the 
manner in which the King’s Government may be carried on in 
India through communally elected legislatures which for some 
years to come may tend to give a religious or racial complexion to 
the parties, 
On the question of pledge prior to appointment the 
| Tasmanian case of 1914, in which the Gover- 
Viedge pra to 2pp%mt- nor, his Ministers, the House of Assembly 
and the Secretary of State for the Colo- 
nies (at present for the Dominions) were involved, will throw some 
light. The process was set in motion when the Liberal 
Ministry, against whom a motion of no _ confidence had 
been adopted by the Assembly, resigned after having failed 
to force a dissolution upon the Governor. The _ relevant 
correspondence on the subjectt shows that Mr. Earle was 
sworn in as Premier on his acceptance of the condition, besides two 
others, that he would advise an immediate dissolution of the House. 
Gn his assumption of office Mr. Earle who had the support of the 
inajority in the Assembly intimated his refusal to abide by that 
condition. The grounds for his refusal were set out in his letter 
to the Governor, Sir, William Ellison Macartney, dated the 7th 
April, 1914. : 
After having pointed out to the Governor that he 
commanded the confidence of the majority in 
The Tasmanian Case. the Assembly and that he had assured him 
that he could carry on the Government 
Mr. Earle asserted that ‘‘ the exaction of the pledge to advise a 
dissolution of the House of Assembly is contrary to the principles 
and well-established practice regulating the conduct of Parlia- 
mentary Government.’’ He wrote further that it was the 
Premier's bounden duty to tender advice to the Governor as_ he 
thought right and proper and as the interests of the State called for. 
That he could not do if he bound himself by conditions imposed 
by the Governor. The Governor's intervention by the imposition 


* Keith: Letters on Imperial Relatrons, fadian Reform and Conafitutional ana 
International Law, LNG.1905, p, 251. 
| Keith : Sveeches and Documents on Colomal Polwy, Vol TW, pp. 126-239, 
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of conditions was a proceeding which was tantamount to asking the 
Premier to accept the responsibility of advice tendered by a defeated 
Minister, an absurd application of the Governor's discretionary 
powers in a Colony enjoying responsible government. 

Quoting the authority of Sir Erskine May* in connection with 
the Grenville episode of 1807 in England Mr. Earle remarked 
that ‘‘ not only is the demand of a _ pledge unconstitu- 
tional, but any Minister who accepts office in consequence 
of a former Minister having declined to give a_ pledge 
is in the same position as if he had advised the imposition 
of it."’ In reply to the Premier on the 8th April, 1914, the 
Governor expressed his general disagreement from the view taken 
by the former. Sir William was, however, on firm ground when 
he pointed out that he had placed no pressure upon Mr. Earle to 
accept office under the conditions referred to and that they ** were 
deliberately accepted by Mr. Earle after the Governor had informed 
him that they could not be altered, and as deliberately accepted by 
the other members of the Administration.”’ In an address to the 
Governor, dated the 8th April, 1914, the House of Assembly stood 
by Premier Earle. The question was then referred to Mr. I. 
Harcourt, the Colonial Secretary, who ruled that the Governor “* is 
no more entitled to impose on an incoming Ministry, as a condi- 
tion of admitting them to offiee, that they should advise a dissolu- 
tion of the Legislature than that they should tender any other 
specified advice. A Governor is, of course, entitled to discuss the 
aspects and the needs of the political situation freely and fully with 
his proposed new Ministers, but he cannot go to the length of 
requiring them to give any particular advice as a condition § of 
accepting their services without claiming a personal responsibility 
which does not attach to him.’ 

Another case had occurred in Nova Seotia in 1860 

which was cited in support of the Tas- 
A cane in Nova Scotia, manian Governor's action. In that case 
Lord Mulgrave had refused his Minis- 
ters a dissolution on the ground that it was improper to interfere 
with the legal procedure of testing the validity of elections in regard 


* May: Constitutional History of Engtand (1912), p. 70. 
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to certain members of the Assembly. Before asking Mr. Young to 
form an administration in succession to Mr. Johnstone the Gov- 


-ernor demanded of Mr. Young a pledge, which he accepted, to the 


effect that the law must be allowed to take its own course. In Mr. 


Harcourt’s view it presented no analogy to the Tasmanian case of 


1914 inasmuch as the Governor's action was only a reminder to 
Mr. Young of a previous decision that the usual legal procedure 
should not be disturbed. Technically, of course, Mr. Harcourt was 


right in the view he took, but we should think that, according to 


the general principles of his ruling in the Tasmanian case, Lord 
Mulgrave's demand for an assurance from Mr. Young even in res- 
pect of a previous decision was improper and perhaps unconstitu- 
tional. 


It is interesting to recall in this connection the resolutions 
which were presented to the Lords and the Commons in 1807 
after the forced resignation of the Grenville Ministry. It was 
stated in the resolutions that it was ‘‘ contrary to the first duties 
of the confidential servants of the Crown to restrain themselves 
by any pledge, express or ‘mplied, from offering to the King any 
advice that the course of circumstances might render necessary for 
the welfare and security of any part of the Empire.’’* 
These resolutions (not pressed) were a reminder to George 
III of the limitations of his prerogative in exercise of 
which he had forced the resignation of his Ministers 
‘* because they refused to give the King a pledge or assurance that 
never under any circumstances would a measure for the relief of 
Roman Catholics be suggested by them to the King.""t There 1s 
support for Mr. Harcourt’s ruling in the writings of such an 
authority as Sir Erskine May$ and of such an acute legal critic as 
Mr. Justice Evatt.§ Tt should be the duty alike of the Governor- 
General and Governors in India and their respective Ministers 


under the 1935 Act to conform their public conduct to the conven- 


tion decisively established in 1914, although it lacks the sanction 
of a statutory rule. 


*A. Todd: Parliamentary Gorernment in Hegland, Vol. I (1802). 

+ Mr. Justice Herbert Vere Evatt ; The King and his Dominion Gorrrnors, p 
t May : Constitutional History of England, Vol. I, pp. 96-%. 

§ Evatt: The King and hie Dominion Governors. 
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Another connected issue that might be canvassed is whether, 
Pa state: 6s coniwal ctives and, if so, to what extent and sa what cir- 
than confidential ad- cumstances, the Governor-General or the 
_ Governor is entitled to take into his confidence 
persons other than his constitutional advisers and form his own 
opinion by such mutual consultation on public questions or any 
questions of policy. The India Act of 1935 empowers him to make 
rules* requiring Ministers and Secretaries to the Government to 
transmit to him all such information with respect to the Govern- 
ment as may be specified or as he may otherwise require to be so 
transmitted, and in particular requiring a Minister to bring to his 
notice and the appropriate Secretary to bring to the notice of the 
Minister concerned and of the Governor-General or the Governor, 
as the case may be, any matter which involves any of his special 
responsibilities. In the discharge of his functions regarding these 
matters the latter shall act ‘‘ in his discretion after consultation 
with his Ministers."’ 

What are the implications of this section? Major 

Attlee interpreted it as making the Secre- 
‘yg tee of Secretaries tories *‘ the watch dogs of the Ministers *’ f 

and indicating lack of confidence in them. 
Mr. Butler, on the other hand, said that the law only followed the 
practice under the old Act and impled more or less a mode of 
transacting formal business of the Government. ‘* It will be no 
different,’ Mr. Butler added, ** from the ordinary way of business 
within a Government department when, for instance, a Secretary 
responsible for a particular branch of the adminitration marks the 
name of the Governor on a particular file to which the Governor 
should pay attention.’’} The section is not so innocent and 
innocuous as Mr. Butler suggests. 

In one case, it will be seen, Secretaries will not have 
to approach the Governor-General, or the Governor through 
the Ministers which means that, should they so desire, 
Secretaries may report matters to him without the consent 
or knowledge of the Ministers or may seek to influence a weak or 


* es. 17 (4) and s. GY (4). 


} Commons Committee Debates (Official Report), March, p. 1497, 
t Ibid, p. 1498, , 
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inexperienced Governor-General or Governor against the Ministers 
and thus bring about administrative deadlocks. In the other case 
involving special responsibilities, suppose the Minister concerned, 
who also is required to be informed explicitly, states that it was 
not a ‘* special responsibility "’ matter and that the doubt, if any, 
should be removed by his consultation with the Governor-General 
or the Governor without the Secretary reporting to him, where 
will the Secretary stand? It will be an impossible task 
for him to observe the rules and at the same time to 
enjoy the confidence of his Parliamentary Chief. The section may 
create opportunities of intrigue within the inner Councils of the ad- 
ministration; at best it would be an embarrasment to the Secretary. 
Nor is it clear whether the rules will apply to Parliamentary 
Secretaries who are expected to play no mean part in responsible 
government or to permanent Secretaries drawn from the Services 
or to both, although the section seems to be intended by the framers 
of the Act to apply to the latter.* | Moreover,. it ~1s  diffi- 
cult to account for the use in the machinery clause of 
the ponderous expression ‘in his diseretion after consul- 
tation with his Ministers.’t If the interpretation put upon 
the phrase “‘ in the exercise of his individual judgment “ with 
reference to the other.sections of the Act is correct, that phrase 
should have been inserted instead of the clause as now appears in 
the section. This new phraseology makes what Mr. Churchill 
called the terms of art rather intriguing. 
As regards’ the Governor-General or the Governor's 
consultation with public men or party 
hl Asquith’s memoran- Jeaders other than his Ministers, the 
. Act makes no provision; but if con- 
trary to the practice in responsible government, he is to as- 
sume political responsibility for Governmental acts and measures, 
he should have the right also to form his own judgment and to 
decide in his own way how best to do so and when. Much, how- 
ever, will depend on the growth of conventions in this regard and 


(href secretary 


* Read the ‘* confidential " circular iasued over the signature of th aan 
Add tL Wee 


to the Government of Bihar and published in the Presa carly in December, 
withdrawn on protest by the Ministry. 
+ s. 17 (5) and s. 50 (5). 





ee 5 
“~ 
—_ 






x 
4 


. 
> 








ar 






pri 
“ai 











FES ore 

a i. We | 
hich ne Act ‘ ) = : 
s and Governors. The law does not speci- 


r 
, 
r 













a 


down some important propositions as to constitutional practice, 
and one of the propositions was to the effect that ‘‘ it is not 
the function of a constitutional Sovereign to act as arbiter or 
mediator between rival parties and policies; still less to take 
advice from the leaders on both sides, with a view to forming a 
conclusion of his own.’’* 

It appears from Lord Lansdowne's interview with King 
Edward VII on the 27th of January, 1911, and the for- 
mers report of his conversations with His Majesty since 
published that the King had controversy with Mr. Asquith as to— 
the propriety of interviews between himself and the Leaders of the — 
Opposition.= It is to be admitted that the principle emphasised 
by Mr. Asquith was apparently departed from by King George V ir 
1931 in connection’ with the formation of the National Govern- 
ment, but it is evident that the King’s action had the previous 
knowledge and support of his Prime Minister, though not of some of 
the latter's Labour colleagues in the Cabinet.{ Generally, however, 
constitutional practice in the United Kingdom supports Mr. 
Asquith’s contention, and those on whom the responsibility of 
office under the new India Act has fallen or will fall will do well 
to keep that practice and Mr. Asquith'’s proposition in view in 
evolving the right type of constitutional government. 


*J. A. Spender and Asquith: Life of Lord Oxford and Asquith, p. 306. 

t Lord Newton: Lord Lansdowne, pp. 409.10. 

+ In 1893-04 Queen Victoria consulted outsiders behind the back of her Prime 
Minister “regarding plans for the ejection of her Ministry,"" a procedure which by 
cammon consent constituted a breacl) of duty and of honour both on the part of the 
Sovereign herself and tho supine statesmen who offered advice. The objection, it should 
be noted, is to advice from political rivals and not to opinions sought from or given by 
non-political persons. The position is, however, different upon tho resignation of a 
Ministry. | With the approval of Mr. Baldwin Edward VIII consuited Mr. Churchil! 
before abdication. A Peer may mek audience and offer advice, but on such a occasion 
the King declines to discuss and formally replies, CHE Ey: ; 
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The question of dissolution of legislatures and of - 
Pinkiiwitan ot Wxlolatives dismissal of Ministers raises issues of 
and dismissal of Minis~ an extremely complicated and _ delicate 
is character. In the memorandum issued 
in 1910 in connection with certain’ constitutional issues 
Mr. Asquith emphasised apparently with the assent of 
his colleagues that the “* general duty of the King was 
to act upon the advice of the Ministers who for the 
time being possess the confidence of the House of Commons *’* 
~whatever course might be deemed proper in the judgment of the 
King. He added, however, that ** it is technically possible for the 
Sovereign to dismiss Ministers who tender to him unpalatable 
advice.’ But he qualified it by a warning that such action 
would be singularly unsatisfactory from the King’s point of view. 
The presumption, therefore, appears to be that Mr. Asquith had in 
mind the Crown's common law prerogative of appointing and 
dismissing Ministers, a power which in the Dominions and in 
India has been embodied in statute. It is to be noted that Mr. 
Asquith’s warning was intended to apply in those cases only 
where Ministers had the support of the popular House. It 
follows, according to hin, that it is absolutely in the discretion of 
the King to accept oy reject the advice tendered by a Ministry 
censured or defeated in the legislature. The mere holding of 
office, in other words, creates no right on the part of Ministers to 
bind the Severeign to the course of policy recommended by them. 
That view was more or less expressed by the same Liberal states- 
man after the general elections of 1923. In discussing the pre- 
rogative of dissolution Mr Asquith said : 


*“1Tt does not mean that the Crown should act arbitrarily and 
without the advice of responsible Ministers, but 1! does mean 
that the Crown is not bound to take the advice of a particular 
Minister to put its subjects to the tumult ahd turmoil of n 
series of General Elections so long as it can find other Minis- 
ters who are prepared to give it a trinl. The notion that a 
Minister—a Minister who cannot command a majority in the 
House of Commons..........-. is invested with the rnght to 


* J, A. Spender and Asquith: Life of Lord Oxfordand Asquith, Vol. I, pp. 35-06. 
+ Ibid, p. 606, 
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demand a dissolution is as subversive of constitutional usages 
as it would....... ..be pernicious to the general and paramount 
interests of the nation at large.’’* 


Note should be taken of Mr. Asquith’s implied ob- 


jection to (i) a “* series of General Elec- 


Roum wes Mr tions" and (ii) the imposition of an 


the 


obligation on the Crown to dissolve on 


advice of Ministers who have forfeited the confidence 


of the Lower House of the Iegislature. In other cir- 
cumstances, the advice tendered by a Minister would by iumplica- 
tion be constitutionally binding. The controversy was enlivened 
by Professor A. B. Keith's somewhat: contemptuous reference to 
Mr. Asquith’s opinion and his emphatic assertion that ‘‘ this was a 
dictum evidencing the statesman’s obvious and regrettable decline 
in mental power and sense of realities.’’— Professor Keith found 
support for his view in the King’s grant of a dissolution to 
Mr. Ramsay Macdonald in 1924. That dissolution was granted 


by the King 


aes 


&é 


without even considering,’ according to him, 


whether the Government could be carried on without a dissolu- 


tion."} It was a precedent which Professor Keith regarded as 
‘ conclusive “" which appeared to mean that in no conceivable cir- 
cumstances could the King refuse to act on the advice of his res- 
ponsible Ministers. Commenting in 1929 on the declaration of 
the 1926 Conference on the subject he toned down his attitude of 
hostility to the doctrine enunciated by Mr. Asquith. He said: 


‘It does not mean that he (the Governor-General) ia deprived of 


all authority to refuse to act on Ministerial advice, for, if for 
instance, after one unsuccessful dissolution Ministers asked 
him to grant another, he would clearly be bound to refuse thus 
to violate the constitution. But it means that he should, save 
in extreme cases, accept the advice of Ministers, as readily 
as did the King in 1924, when he dissolved Parliament at the 
request of Mr. Ramsay MacDonald without trying to find an 
alternative Government.'’§ 


* The London Times, Dee. 19th, 1923, 


t Keith: Responsible Government in the Dominions, Vol. I, p, 48. 
+ Ibid, p. 147. 


§ Keith: Dominion Autonomy in Practice. . 
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The formula evolved by the Inter-Imperial Relations Com- 
mittee (the Imperial Conference of 1926) 
al a a Conference stated inter alia that ‘* it is an essential con- 
sequence of the equality of status exist- 
ing among the members of the British Commonwealth of Nations 
that the Governor-General of a Dominion is the representative of 
the Crown, holding in all essential respects the same position im 
relation to the administration of public affairs in the Dominion as 
is held by His Majesty the King in Great Britain.............-..-. ry 
“Tt follows, therefore, from Professor Keith's construction of the 
Conference formula that (i) in matters relating to dissolution of 
the legislature and the cognate problems the position of the Gover- 
nor-General is analogous to that of the King, and (it) if there are 
discretionary powers of the Governor-General, they are not different 
from those inherent in the King by his common law prerogative.* 
According to Professor Keith’s view expressed in 1929, some 
measure of discretion exists in exceptional circumstances both m 
the United Kingdom and in the Dominions, and one of those extra- 
ordinary cases indicated is a Ministerial request for dissolution 
almost immediately after an unsuccessful dissolution. In other 
circumstances, the hands of the King or his representative are 
tied and Professor Keith suggests, on the authority of the 1924 
precedent, that the King or his representative's compliance with 
his Minister’s request must be automatic so that there would be 
no warrant in constitutional practice for his trying to find an al- 
ternative Government. It is, however, difficult to say how 
Professor Keith gathered that the King in 1923 had not at all 
examined the possibilities of carrying on without Mr. Ramsay 
MacDonald. All that can be said is that it is not safe to give an 
_ objective interpretation to a subjective phenomenon. People 
outside the court circle simply knew not how King George's mind 
worked in the face of what threatened to develop into a constitu. 
tional crisis. 
A crisis came in June, 1926, in the Dominion of Canada whep 
as a result of Lord Byng's refusal of a disso- 


The Byng episode in : e | 
: lution Mr. Mackenzie King resigned. There 


Canada 


*Read Dr. Jennings’s Cabinet Government, Chap. XII, pp. 299-306. 
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are certain important facts bearing on the issue which 
call for notice. Mr. King asked for dissolution when a 
motion of censure on his Government was pending arising out of 
alleged irregularities in the Customs Department. The Governor- 
General might have been led to think that Mr. King’s request was 
a device to evade the issue, an inference which was as vehemently 
urged by the Opposition as it was strenuously repudiated by the 
Prime Minister. “‘Contrary to the whole course of action since the 
formation of the Dominion in 1867,"°* Mr. King’s request was re- 
fused, and Mr. Meighen was commissioned. The new Prime 
Minister alone formally accepted office, the other members of his 
administration being appointed to acting posts. §$The Commons 
recorded their lack of confidence in the Ministry which was irre- 
sularly constituted. The House was prorogued. Throughout the 
period the Ministry which did not command the confidence of the 
Commons spent large sums of money without legal sanction. Mr. 
Meighen then asked for dissolution which was granted, and the 
result of the elections was a decisive defeat for Mr. Meighen and 
Mr. King’s return to office. 

The episode shows the danger involved in the exercise 
of ‘‘discretionary ** authority by the 
Crown's representative’ There was one 
defect in Mr. King’s tactics, and it was his 
deliberate refusal to face a motion of no-confidence; otherwise the 
whole weight of usage and tradition was on his side and against Mr. 
Meighen and Lord Byng. In the course of a Canadian Press 
message Professor Keith remarked that ‘‘ Lord Byng in refusing 
the dissolution of Parliament advised by the Rt. Hon’ble 
Mackenzie King, has challenged effectively the doctrine of equality 
in status of the Dominions and the United Kingdom, and has 
relegated Canada decisively to the Colonial status which we believ- 
ed she had outgrown.’’ He then proceeded to point out that the 
action was subversive of the status acquired since the 1911 
Imperial Conference when ‘‘ the Dominions first appeared on 
equal terms with the United Kingdom "’ and contrary to the 
practice established since that year in South Africa and New 


= * Keith ; Speeches and Documents on the Rritish Dominions, 1918-31, Introduction, 
xxi; cf, Mr. King's speech at Ottawa, dated 24rd July, 1026. 


A challenge to the doe- 
trine of equality. 
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Zealand.* The issue was clarified in 1926 and again in 1930T 
so that it is expected of a Dominion Governor-General to act as 
the King would act in the United Kingdom in similar cireum- 
stances. Any departure from British practice may not be illegal 
but would be thoroughly unconstitutional. 
The two cases in the Australian Commonwealth, in which the 
power of dissolution was exercised after the 
~ paac granted disso  Tmperial Conference of 1926, are interesting. 
In 1929 the Maritime Industries Bill 
sponsored by the Bruce Government was amended in Com- 
mittee. The Opposition urged in their amendment that 
*the Bill should not be given effect to until submitted 
to a referendum or election. Mr. Bruce advised against referen- 
dum and asked for dissolution. He assured the Governor-General 
that he would ask Parliament “‘for the necessary financial provision 
to carry on the public services until after the election has been 
held.’’{ Lord Stonehaven accepted the Prime Minister's advice 
but took care to stress that the dissolution was granted in view of 
the assurance. In Mr. Justice Evatt’s opinion, no inference 
could be drawn from that dissolution inasmuch as the Assembly, 
which was only ten months old, by its own vote, indirectly forced 
its dissolution.§ But-no attention was paid to the doctrine of the 
‘* Parliamentary situation,’ namely, that no dissolution should be 
granted before the possibilities of an alternative Ministry had been 
exhausted. What, however, is of special importance is the fact 
that the Governor-General left the issue in doubt as to what he 
would have done had not a guarantee in respect of financial provi- 
sion been given by the Prime Minister. 
The second case occurred in November, 1931, when 
Mr. Scullin obtained a dissolution from 
the or haces cig atin Teg Sir Issac Issacs. The Governor-General 
observed that it was his duty to ac- 
cept the advice tendered by his Prime Minister ‘“‘ in view of 


- Reith = Speeches and Doenments on the Dritesh Dominions, pp 142-434 
# Ibid, pp. 221-22. | 

ft Commonwealth Parliamentary Debates, September 12th, 1920, p. of 
§ Evatt: The King and hee Dominion Gorerntoare, pro 20s, 
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‘the present constitutional position of the Governor-General of a 

Dominion, as determined by the Imperial Conference of 1926, con- 

firmed by that of 1930."°* Whether the view thus expressed by 
Sir Issac was correct or not—and he cited the authority of Pro- 

fessor Keith in support of his action—he introduced an element of 
uncertainty when he referred to “* the strength and relation — of 

various parties in the House of Representatives and the probability 

in any case of an early election being necessary "'T as affording 

further justification for his immediate response to Mr, Seullin. 

Suppose the circumstances were different, would he then have been 

justified in disobliging Mr. Scullin? If not, what was this refer- 

ence to “* the probability of an early election,’ ete., for? If so,* 
what was the need for citing the authority of Professor Keith and 

calling attention to the Imperial Conferences of 1926 and 1930? 


The two important incidents in the constitutional history 
of New South Wales in Australia may be 
referred to in connection with the reserve 
powers of a State Governor in a_ self- 
governing Dominion, namely, (4) the Strickland-Holman crisis 
of 1916 resulting in the recall of the Governor, and (it) Sir Philip 
Game's dismissal of the Lang Ministry in 1932. In 1916 Mr. 
Holman was the Premier of New South Wales and Sir Gerald 
(afterwards Lord) Strickland was the Governor. <A no-confidence 
motion against the Ministry was tabled to which Mr. Wade, the 
Opposition leader, proposed an amendment. The substantive 
motion was lost but the amendment which proposed to set up a 
“National Party with a programme based on broad democratic 
lines’ was accepted. It appears that the Assembly refused to de- 
clare its confidence in the Ministers. Mr. Holman then came to an 
agreement with Mr. Wade as regards the formation of a national 
party and extension of the life of the Assembly. Sir Gerald refused 
to consider the proposal on the ground that Mr. Holman ‘‘ had re- 
ceived the Governor's commission on the strength of his being the 
leader of a Party (7.e., the Labour Party) whereof the majority 
had now expressed its want of confidence.’’ Mr. Holman rightly 


An Auetralian State 
Gevernor recalls. 


* Commonwealth Parliamentary Debates, Vol. 192, November 25th, p. 1926. 
' Thid, Nowember 26th, 1927, 





- 
PROTECTION IN LEGISLATION AND ADMINISTRATION 539 


interpreted it as a demand for resignation, and instead of returning 
his commission he immediately put himself in touch with the 
Colonial Office with the result that the Governor was recalled. 
In May, 1932, when Sir Philip Game dismissed Mr. Lang the 
adh latter was in a commanding position in the 
Tang eet! of Premier Assembly,* though in a minority in the 
Upper House. In approving generally of the 
Governor's drastic action Professor Keith wrote : 


‘So long as Mr. Lang kept within the limits of the law, it would 
have been unwise for the Governor to act against his advice. 
But when Mr. Lang deliberately defied the legislation of the 
High Commonwealth after it had been declured valid by the 
Court, and continued to issue illegal orders to the servants of 
the Crown, the Governor had no alternative but to require him 
to withdraw these orders, and, on his refusal to do so, to 
remove him from office.’'/ 


Professor Keith's disapproval of Mr. Lang’s so-called ** ille- 
gal ’’ action had reference to the Premier's earlier activities and not 
to his Mortgage Taxation Bill and the Commonwealth Financia! 
Emergency (State Legislation) Act of 1932. The latter measure 
was avowedly intended by the Commonwealth to counteract Mr. 
Lang’s proposed Moftgage Taxation Bill and was not judicially 
tested. The issue then immediately facing the Federal Govern- 
ment and the State raised complicated problems of jurisdiction, 
and Professor Keith was perhaps not strictly fair when he found 
Mr. Lang guilty of having committed illegalities unless he con- 
fined himself to the earlier period of the controversy and the 
High Court's decisions in favour of Commonwealth legislation mn 
April, 1932, and Mr. Lang's attempt to counter those decisions by 
administrative action. 


* At the time of his dismissal Mr, Lang had 55 supporters in o House of W while 
Mr. Stevens, the Opposition leader, had about 20. Mr. Stevens received the commntsspor 
and was granted a dissolotion. The General Election returned him to power, 
position would have been exceedingly delicato, perhaps untenable for the Governor, 
the electoral verdict been different. The dismissal of a Ministry while if commands the 
confidence of the legislature '« franght with grave risks. It is a atep which no (rovernot 
should take save in circumstances in which no alternative is conceivably 

4 Keith: Letters on Imperial Relations, etc.. p. an 
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“ta by \ former case, a Governor was recalled, al- 


: % si r Tasac sks ruling. ‘though his intention was t to force un appeal to 


>t. the electorate against a Ministry whose poli- 
tical manoeuvres had not been backed up by an electoral mandate. 
In the latter case, the Ministry was dismissed on the ground of 
its alleged illegal acts, although it had the support of the Assembly. 
It was open to the Governor to have the alleged illegalities rectified 


by decisions of Courts, a method of adjustment which should have 


been adopted instead of the drastic action that Governor Game took 
with impunity. Despite Professor Keith's strong view as to the 
doctrine of illegality expressed with reference to the Lang case we 
feel inclined to subscribe to Sir Issac Issacs's ruling on the Austra- 
lian Senate's opposition to certain executive regulations in 1931. 
The Governor-General declared that ‘‘ with respect to legality...... 
it is obviously my duty to take the only course which would enable 
the proper tribunal for that purpose, the judiciary, to determine the 
question should it arise.""* It is not fair to leave questions of 
law to be decided by the Governor-General or the Governor ; 
nor is it safe to do so for the obvious reason that all Governors. 
General or Governors are not properly equipped for the purpose. 
As a general rule, the Governor-General or the Governor 
should seek legal opinion from his Attorney-General and act on the 
advice of his responsible Ministers thereby rendering it possible for 
the competent judiciary to pronounce upon the legality or other- 
wise of a Ministerial action. t 
This brings us to the question of the criminal or civil hability 
he Sina ix sauces of the Dominion Governor-General — or 
care: ta Wien token. State Governors and Provincial Lieutenant- 
Governors for public acts which makes non- 
interference with Ministerial actions somewhat complicated. 
The old maxim that ‘‘ the King can do no wrong ** gives 
the Crown legal as well as political immunity. In the United 
Kingdom responsibility constitutionally belongs to Ministers 


* Commonwealth Parliamentary Debates, June 13th, 1991, p. 2596. 


| An interesting chapter on thie question is given in Mr. Justice Eyatt's The 
King and hie Dominion Governors, pp. 175-91. 
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and, in law, to them or to those public servants also who 

carry out their orders. No such immunity is accorded to the 

_ Dominion Governor-General or Governors and  Lieutenant- 

Governors who are civilly and criminally liable in Courts 
of the territory for illegal acts, public or private, and 
hence the 1926 doctrine of equality or similarity reaffirmed in 
1930 loses much of its value. The position is anomalous. 

Two Imperial Acts* provide for punishment for crime 
or misdemeanour by Colonial Governors, and there is 
nothing to suggest that they do not apply to Dominion 
Governors-General or Governors notwithstanding the new 
meaning of Dominion status as a concept in the consti- 
tutional law of the Empire. Equally effective against them 

” in law is the Imperial Act of 1861 which is directed against 
murder committed by a British subject overseas. Having regard 
to the status of the Dominions and the position of the Governor- 
General defined at the Imperial Conferences of 1926 and 1930, 
there is absolutely no reason why the legal liability for official ac- 
tions should not be removed and complete immunity, in the United 
Kingdom or the Dominion concerned, should not be extended 
to them as is enjoyed by the Crown. So long as this necessary 
reform is not effected the Dominion Governor-General may feel 
tempted to ignore the formula of equality and exercise his dis- 
cretionary powers against his Ministers at least to ensure his 
own legal protection despite the present practice that the appotnt- 
ment of the Governer-General is subject to the approval of the 
Dominion concerned. 

While very properly advocating legal protection both 
WiWerence in status be for Governors-General and State Governors 
tween Governor-General 9, Provincial Lieutenant-Governors  Pro- 
and Governors or Licute- ae 
nant-Governors ? fessor Keith remarks that the resolu- 
i. tions of the Imperial Conferences of 1926 and 1930 do not 
extend to the latter.t He points out, however, that although the 
States of Australia and the Canadian Provinces are not subject to 
~ the rule laid down in 1926, ** practice there tends to be assimilated 






S11 and 12 Will. 3. c. 12: 42 Geo, 3. c. 85. | 
) Ke th : The Conatitutwnal Law of the Brituxah Dominions, p. Lhe 
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to that in the Dominions as in the case of the dissolution granted 
in 1932 to the acting Premier of Victoria on the defeat of the ad- 
ministration in the Lower House.''** Reasons suggested for 
the doctrine of inapplicability to States or Provinces of the formula 
are (7) that the resolutions do not specifically deal with them 
thereby lending support to the presumption that the position of 
Governors or Lieutenant-Governors was left where it had always 
been, and (ii) that they are still required to act as the agents of 
the Imperial or Dominion Governments. Tt 

Mr. Justice Evatt devotes a whole chapter in his 
recent work to refuting Professor Keith's thesis.{ His 
answer to the distinguished scholar is twofold. He asserts 
that the non-inclusion of States and Provinces in the pro- 
ceedings of the Imperial Conferences does not by itself 
diminish their constitutional status.§ They were not re- 
presented at those Conferences because generally since 1911 they 
had not been concerned with questions relating to foreign and exter- 
nal affairs which under the Dominion and Commonwealth federa- 
tions were outside the jurisdiction of the constituent units. They 
were, as it were, caught napping in 1926 and 1930, and when cer- 
tain constitutional conventions were proposed to be elevated to 
the rules of formal enactment subsequently incorporated in the 
Statute of Westminster, 1931, they came to realise their position 
and asserted themselves in the relevant discussions of Imperial and 
Dominion statesmen. || 


Strictly speaking, on this issue Professor Keith seems 

to be on firm ground. In view of the 

poe Position in Canadian heated controversy on the Byng episode 
in Canada and Mr. Mackenzie King's 

express intention to raise the issue in the then ensuing Imperial 
Conference, non-participation by States or Provinces in the dis- 
cussions that followed may be interpreted as their deliberate refusal 
to get the position of their Ministers vis-a-vis their Governors or 


* Ibid, p. 161-52. 

t Ibid, p. 160, 

> Evatt: The King anl his Dominion Gorernore, Chap. XXII, pp. 201-16. 
§ Ibid, p. 202. 

) Cf. Ss. T ond 9 of the Statute of Weatminster, 1931, 
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Lieutenant-Governors clarified. It was a lapse and for that 
the responsibility belongs to them. If, therefore, the formula of 
equality evolved at the Conferences had any constitutional value, 
it was, by clear implication, intended for the Dominions and not 
for States or Provinces. But when Dr. Evatt refers to judicial 
decisions as defining the status of Federal units in the 
Dominions he appears to make a convincing case. Thus in 
Liquidators of the Maritime Bank of Canada v. Receiver-General 
of New Brunswick Lord Watson remarked : 


‘“ A Licutenant-Governor, when appointed, is as much the repre- 
sentative of Hig Majesty for all purposes of provincial govern- 
ment as the Governor-General himself is for all purposes of 
Dominion goverhment.'"* 


Lord Watson's view was quoted with approval by Lord 
Haldane in 1916 in Bononza Creek Gold Mining Company Ltd. 
vy. Rex, His lordship said : 


‘* Whatever obscurity may at one time have prevailed as to the 
position of a Lieutenant-Governor appointed on behalf of the 
Crown by the Governor-General has been dispelled by the 
decision of this Board in Liquidators of the Maritime Bank 
of Canada v. Receiver-General of New Brunswick.’’t 


In 1924 in Attorney-General for Ontario v. Reciprocal 
Insurers Mr. Justice Duff, speaking for the Privy Council, de- 
clared : 


‘* And indeed to hold otherwise would be incompatible with an 
essential principle of the Confederation scheme, the object of 
which, as Lord Watson said in Maritime Bank of Canada v. 
Receiver-General of New Brunswick, was ° not to weld the 
Provinces into one or to subordinate the Provincial Govern- 
ments to a central authority." * Within the spheres allotted 

. to them by the Act, the Dominion and the Provinces are . 
as Lord Haldane said in Creat West Saddlery Coy. v. The 
King, * rendered in general principle co-ordinate Govern- 


ments."'t 


* A.C. 497 at p. 449 (1892). 
+ A.C. 666 at pp. 580-01 (1916) 
t A.C. 808 at pp. 542-45 (1924). 
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In 1914 in Attorney-General for the Commonwealth of 
| Australia v. Colonial Sugar Refining Co. 
The position in Austra: Tord Haldane enunciated ** the same general 
principle of co-ordinate authority “* with 
reference to the States of Australia.* Mr. Justice Evatt is correct 
in pointing out that the maxim laid down by some Australian 
judges that the States of the Commonwealth are not ‘* sovereign 
States ''t has given rise to a measure of confusion of thinking. 
It does not, however, mean, as he suggests, that “** the Common- 
wealth itself possessed sovereignty to the exclusion of the States.’"t 
The doctrine of ‘* sovereignty '' was explained at length in 
New South Wales v. Commonwealth of Australia in which we 
find it emphatically stated that '‘ the subjection of the States to 
the jurisdiction of the High Court is accompanied by a perfectly 
equal and undiscriminating subjection of the Commonwealth to 
the same jurisdiction. For all purposes of self-government in 
Australia sovereignty is distributed between the Commonwealth 
and the States."’§ As to the Canadian Provinces, a like view was 
espressed in 1932 by Lord Atkin, speaking for the Privy Council, 
in Lymburn v. Maryland.|| Judicial opinion, therefore, seems to 
accord the same position to State Governors and Provincial Lieute- 
nant-Governors vis-a-vis their responsible Ministers as is enjoyed 
by the Dominion Governors-General in relation to their Ministers ; 
and it is unfortunate that such a careful thinker as Professor Keith 
should not have given due weight to this aspect of the problem in 
his examination of the constitutional status of the Dominions and 
their constituent units. ; 

But that there is some room for confusion as to the Canadian 
Sat ge hind Provinces must be admitted in view of | the 
ocean provisions of Ss. 58 and 59 of the British 

North America Act under which Lieutenant- 
Governors are appointed by the Dominion Governor-General in 
Council and hold office during the pleasure of the Governor- 


* A.C. 237 at p. 254. 

1 Commonmeaith of Australia vy, State of South Wales (1023), 92 C.1.R, 200 
> Bvatt: The Fing and hie Dominion Governors, jp. 206, 

£46 C.D.K., 155. 

| A.C, 318 at p. 326 
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General.* The Dominion power of disallowance of Provincial 
legislation is another vital factor in the situation. Since the inaugu- 
ration of the Federation two Lieutenant-Governors have been dis- 
missed by the Governor-General in Canadian history. Professor 
Kennedy thinks that the earlier view that Lieutenant-Governors 
were mere creatures of the Dominion Government has been aban- 
doned and reliance in support of his contention is placed on the 
judicial decisions already cited.¢ Strictly from the legal stand- 
point, perhaps they are not enough, and the law as 1t exists should 
be modified in accord with judicial opinion. Nor can the disallow- 
ance procedure be justified in its present legal form. There are 
authorities who have no objection to the principle of disallowance 
as such when a constitutional issue involving jurisdiction arises; 
but, as Professor Kennedy remarks, ‘* it would be safer if the 
decision in such cases were left to the courts as in the United 
States, since in a federation differences on constitutional law must 
frequently arise.”’} 
There are so many conflicting authorities on the question of 
reserve powers that one is led to Dr. Kohn's 
ce of legalised Conclusion apparently approved of by Mr. 
- Justice Evatt that an ‘* element of legalised 
anarchy characterises. certain features of the Dominion (and 
British) constitutions."*§ Where these powers rest students 
of constitutional law know; how and when and to what 
extent they may be exercised against responsible Ministers 
no one can generalise with anything like precision. Cer- 
tain tendencies are, however, clear: and in order that all 
doubts may be removed Mr. Justice Evatt suggests the 
formulation of those tendencies in the formal rules of positive 
f law. There is obvious danger in such definition of reserve powers 


The (jovernor Cleneral 


* Mark the difference in language of the two sections. | 
gg ot the ndivice of his 


in Council "’ is to be construed ea the Governor-General actin 
Ministers. But in actual practice neo diatinetion is observed as between the 
General in Council '' and the “ Governor-General " so far as these sections are concerned. 
“a rw. P. M. Kennedy ; Resaye Conmetitutional Lair. pp. 42-45. 

tT lbid, p. 43. 

§ Evatt: The King and his Dominion Governors, p 
‘of the Irish Free State, p. 292. 


ORs Shing 


- 


'* Gowernor- 





151; Kohn: The Conststution 








A 





Vy Ste ‘THE PROBLEM OF MINORITIES 


of the Crown and its representatives.* In the United ‘Kingdom 


itself the emergence of a third party has complicated matters so 
that, as recent events have shown, the party leaders sometimes look 


to the Crown for advice and help, if not for intervention. In the 
Dominions and their constituent units, apart from so many party 
alignments, there are acute religious and racial conflicts which 
affect to some extent the perspective in which the doctrine of 
Ministerial responsibility has so long been viewed in the United 
Kingdom. In India the position of the States in the proposed 
Federal Scheme and communal electorates both for the Federal 
Centre and the provinces have complicated the problem to an ex- 
tent unprecedented in British or Dominion history. 


Under the Government of India Act, 1935, the reserve 
powers of the Governor-General and the 
Reserve powers in India. Provincial Governors have been defined, and 
in law there is little doubt as to their 
unplications. Many of those powers detract from what has tradi- 
tionally been known in the United Kingdom and the Dominions as 
responsible government. Some of them are unnecessary and 
perhaps offensive; many of them betray lack of confidence 
and trust in responsible Ministers, The exercise of those powers 
is likely to provoke conflicts between*® the King’s  repre- 
sentatives and their constitutional advisers in the actual adminis- 
tration of affairs. In view of the fact that the Act has deliberately 
thrown responsibility, both legal and constitutional, on them, the 
judicial immunity guaranteed to them is something which they do 
not deserve. Where there is power to take a certain independent 
decision, there should be liability attaching to it. While it is 
necessary in the Dominions to give the Governorst complete im- 
munity in respect of public acts, there is need for judicial control 
of the discretionary or special powers of the Governor-General or 
Governors in India unless of course the latter are compelled — to 
conform to standards of responsible government which at present 
obtain in the United Kingdom and the Dominions. 


* Read Professor Keith's letter, dated Sth July, 1986, on "' The Reserve Powers 
of the Crown " in which on attempt has been made to counter Dr. Fivatt’s thesia. 


t The term *' Governor "' is used here for the Governor-General, the State Governor 
or the Provincial Lieutenant-Governor, 
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The provisions of the 1935 Act are, therefore, unsatis- 
factory. And what are they like? No pro- 
ceedings will lie in, and no process will issue 
from, any court in India against the Secre- 
tary of State, the Governor-General and the Governors, 
whether in a personal capacity or otherwise, in respect 
of any act or omission.* This immunity will remain on or after 
their retirement from office provided that proceedings may be start- 
ed in India against them on or after their retirement with 
the previous sanction of His Majesty in Council, a proviso 
which is of dubious value. Nothing, however, in this section in any 
way restricts the right of any person to start proceedings against 
the Secretary of State, the Federal Government or a Provincial 
Government in respect of matters set out in Chapter IIT of 
Part VII of the Act which deals with property, contracts and suits. 
It is not clear from the section if the immunity in India extends to 
personal actions, unconnected with official duties, ¢.g., a private 
debt, assault or murder. As Professor Keith says, ‘‘ if so, the 
exemption is probably greater than that enjoyed by the Lord 
Lieutenant of Ireland.’*¢ At English common law the Governor 
of any territory within His Majesty's allegiance ts liable to an ac- 
tion for damages both+in a court of the territory concerned and in 
the court of the King’s Bench in England. See. 306 of the 
present India Act, therefore, eliminates the common law rule in 
so far as the proceedings in Indian courts against the officers named 
therein are concerned. The jurisdiction of the King’s Bench, 
however, is not ousted. 
The protection given to Ministers under Sec. 110 of the Gov- 
ernment of India Act ig removed while im- 
Difference between the munity is justly accorded to Presidents or 
two Acts. , rw oS) oy | 
Speakers or other officers of legislative Cham- 
bers in India in respect of the exercise by them of powers vested in 
them for regulating procedure or the conduct of business or main- 


i immunity in 


* a. 306. 

+ Keith : A Constitutionol History of Jndsa, p. 251. | f 

tof. Hill +. Brigg (841, 4 Moo. P.C.C. 465); Mostyn v. FPabrigas (1774, 2 
Stat. Tr. 81); Musgrove v-. Putido (879, 5 App. Cas. 111) 
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It follows that Governors-General and Governors may be punished 
for ‘‘misdemeanour’’ only by the Court of the King’s Bench under 
the joint operation of the Governors Act, 1699 (11 and 12 Will. 


ITU, ¢. 12) and the Criminal Jurisdiction Act, 1802 (42 Geo. ITT, 


c. 85), and for murder or manslaughter under the Offences Against 
the Person Act, 1861.t Generally in these days those provisions 
are countered by local Indemnity Acts as was done in the case of 
Eyre’s drastic repression of a rising in Jamaica. The Jamaica 
precedent has been regularly followed to protect Governors against 
claims after periods of martial law. In the circumstances it is too 
much to expect that those Imperial Acts may be effectively in- 
voked against Governors-General or Governors in India who may 
have ‘‘ misbehaved."’ 


IV. Religious Neutrality. 


Mankind have since early ages fought stubbornly and with the 
greatest determination for their religious rights. “In no other 
matter are they so sensitive as in regard to questions relating to 
their faiths. The earlier European Treaties, as we have seen, 
were concerned naturally more with safeguards for the religious 
rites and observances of minorities than with any other problem 
of minorities protection, In modern times new problems 
have arisen such as those relating to Parliamentary representation, 
appointment to Public Services, devolution of political power, the 
use of minority languages, ete., but the question of full and com- 
plete religious protection stil] claims its share of attention. 


* Ss, 41 (2) and 87 (3) of the 1935 Act. 


ae ra jo a Wall's case at the Old Bailey (1802); R. wv. Eyre (1868); Philips 
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In India when the East India Company came to enjoy politi- 
Religious neutrality guar. Ca! power they saw that the first thing 
anteed in Proclamations necessary was to guarantee to the various 

communities free enjoyment of religious 
freedom. The Charter Act of 1833 prohibited disabilities in res- 
pect of admission to public employments on account of religion, 
descent or colour.* It also imposed upon the authorities the 
obligation of providing for the protection of the ** natives’ from 
insult to, and outrages on, their religious opinions or convictions. T 
On her assumption of the charge of administration from the East 
India Company Queen Victoria issued a Proclamation in 1858 in 
which she laid down as the fundamental principle of conduct for 
her agents in India absolute neutrality in religious matters. The 
relevant paragraph in the Proclamation has already been quoted in 
extenso.t Her successors have also enjoined on their agents and 
officers in India the scrupulous observance of religious neutrality. 
It has also been provided in statutes that there shall be no disability — 
imposed on His Majesty's subjects domiciled in India in respect 
of admission to offices under the Crown in India on grounds of 
religion, place of birth, descent, colour or any of them.§ 
But are all these sufficient for the purpose when the 
machinery of goverrement has been or is going to be transferred 
from the bureaucracy to the representatives of the people? And 
ic not some sort of discrimination observed even now despite the 
Royal Proclamations ?|| 
Apparently, a large section of the people would not be satisfied 
unless in the constitution were incorporated 
eta ah araecall a effective safeguards for the protection of reli- 
gious rites and observances. The Congress 


* Cl. 87. 

¢t Cl. 85. 

t Chap. XVI, supra. 

§ Cf, 5. 06 of the Government of India Act and s. « | : 
Act, 1995. Under the latter statute His Majesty's subjects domiciled in India cannot be 
prohibited on ony grounds specified in the section from acquiring OF disposing of property 
or carrying on any occupation, trade, business or profession in British Indie 

§ Proclamations, strictly speaking, have not the force of law ‘ ompare the maxims 
laid down by Coke in the famous case of Proclamations (1611, 12 Co. Rep. 74 K. & Ll. 63) 
The King’s business is to enforce the existing law, 
law and subject to the contro! of Parliament. 


298 of the Government of India 


and his prerogative is under the 
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scheme, for instance, proposed that the article in the constitution 
relating to the Fundamental Rights should include a guarantee to 
the communities concerned for the protection, among other things, 
of the profession and practice of religious endowments.* The 
Minorities Pact made it clear that ‘‘ full religious liberty, that is, 
full liberty of belief, worship, observances, propaganda, associa- 
tions and education, shall be guaranteed to all communities.’’t 
The Hindu Mahasabha also insisted on a provision being embodied 
in the constitution for the full protection of religious and personal 
laws of the different minorities. } 


It has been pointed out in Chapter ITV that the European 
Minorities Treaties have not only laid down 
ee 2 provisions 1. the broad and general principles of freedom 
of religious worship and observances for the 
benefit of all classes of citizens but have also made special provi- 
sions, where necessary, for a particular religious commu- 
nity or communities. Special safeguards have been guaran- 
teed to the Jews in Poland by Article 11 of the Polish 
Minorities Treaty. For instance, they cannot be made to perform 
any act which constitutes a violation of the Sabbath, Nor can 
any disability be imposed upon them for their failure or 
refusal to attend Courts of law or perform #ny legal business on 
the Sabbath. Poland binds herself not to order or permit elections, 
general or local, to be held on a Saturday ; nor can registration for 
electoral or other purposes be compelled to be performed or executed 
on that day of the week. § 
According to the present system in India, in determining the 
number of public holidays the legitimate 
The need for further claims of the religions communities are as a 
rule taken into consideration. We think, 
however, that the general principles of religious freedom 
should be incorporated in the charter of Fundamental Rights 
and that the proper authorities should be asked to make 


* Ol. 1 (A). 

7 Cl. 6., 

t Dr. Moonje'’s supplementary note placed before the Round Table Conference (2nd 
session, Tih September, 1931, Ist December, 19531). 

§ Chap. IV, supra. 
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regulations for the protection of the rights of each reli- 
gious community in accordance with the principles laid 
down. It should be made definitely clear that no elections, 
general or local, shall be allowed to be held on any day 
or days connected with the religious performances of any com- 
munity. It must be understood that such a day or days should be 
declared a public holiday or holidays. Further, it is necessary to 
provide that religious bodies and institutions should have 
power to regulate and administer their internal affairs in- 
dependently, subject to the preservation of law and order in the 
country, that the property and rights of such bodies and institutions 
should be maintained in tact and that the missionaries attached to 
therm should have the right of entry into the army, prisons and 
hospitals for the purpose of promoting the spiritual advancement 
of their members or inmates.* 
Tt will perhaps not be out of place here to refer to the practice 
of cow-killing and to the question of music in 
ech atiemaan ly and music front of mosques. A large number of Hindu- 
Mahomedan riots that have occurred in 
recent years in India are mainly due to bitter controversies over 
these questions. It is well-known that Hindus by tradition hold 
the cow in veneration. ‘To them it is a religious duty to give it 
protection and keep it in comfort as far as possible. Mahomedans, 
on the contrary, entertain no such feelings of affection or venera- 
tion for the cow. To them it is no more and no other than a beast 
which mankind require as much for agricultural purposes as for 
the purposes of slaughter for their consumption. Moreover, 
Mahomedans generally have learnt to associate the slaughter of 
cows with some of their religious ceremonies. It is not surprising, 
therefore, that riots sometimes take place in areas or districts of a 
mixed population of Hindus and Mahomedans. There are Hindus 
whom nothing short of complete prohibition of the slaughter of 
cows will satisfy. There are Mahomedans also who delight in 
the parading of cows destined for slaughter through publie 
thoroughfares in a flaunting manner, deliberately designed to 


* Chap. VIII, supra. Read the Government's reply to questions put on the subject 
in the Bengal Legislative Coyncil, 1938, by Mr. Hassan Ali, 
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wound the feelings of their Hindu neighbours. These exeremes 
cannot meet, and when they meet they produce friction. 
_-—Tn the interests of the entire community it is necessary to cul- 
tivate a spirit of accommodation. Hindus must realise that much as 
they may venerate the cow it is impossible for them to prohibit 
cow-killing altogether in a country which is inhabited by peoples 
of diverse races and professing different religions. _Mahomedans 
in their turn must realise that they cannot afford, without em- 
bittering relations between them and their Hindu neighbours and 
disturbing the peace of the land, to indulge in cow-killing for the 
pleasure of hurting the feelings of the Hindus. The Government 
as well as the local publie authorities have also a responsibility in 
the matter. In many cities municipalities have provided against 
the slaughter of cows in places not licensed for the purpose. 
Sir P. S. Sivaswamy Aiyer is of opinion that it is “‘necessary 
to prohibit the slanghter of animals whether 
A plea for co-operation in public streets or places in such a manner 
as to be open to the public view, even though 
it may be made inside a mosque, so as to offend the 
feelings of passers-by or the people in the — neighbour- 
hood.”"* Sir Sivaswamy’s proposal is open to the ob- 
jection that it is likely not only to affect the existing nghts 
of Mahomedans but also to interfere by necessary implication 
with religious customs and usages of a certain section of Hindus 
There are areas where Mahomedans have established the right of 
slaughtering cows even though the slanghter may be open to the 
public view. It will not be fair to compel Mahomedans in 
such places to give up this right. Nor is it desirable to insist on 
a particular method of cow-killing in a Mahomedan mosque. 
Inside the mosque Mahomedans should have ample freedom to 
slaughter cows in any way they like. As we have indicated above, 
the demand for the prohibition of slanghter of animals in places 
open to the publie view will constitute an encroachment on the 
rights of Hindus also who sacrifice goats and buffaloes on 
certain ceremonial occasions. What seems to us reasonable in 
the circumstances is that while there should be no interference 


* Aiyer: Indian Constitutional Problems, pp, 314-15. 
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with the existing rights and privileges of places of Hindu or 
Mahomedan worship, special care should be taken when new 
rights are sought to be created in this regard either by Hindus or 
by Mahomedans. It is also desirable that except in the case of 
temples or mosques which must be allowed to observe their 
old customs and usages, laws should be promulgated with a view 
to prohibiting the slaughter of animals in places not licensed for the 
purpose. Here is a field for co-operation between the police, the 
local public authorities and the general public. 
The practice of playing music in front of mosques 
has also led to acute troubles. In_ this 
The Salem Riots Cane. matter, however, judicial decisions have 
in certain cases sought to clarify the 
issues involved. The law regarding this question has been 
very clearly laid down by the Madras High Court in 
what is known as the Salem Riots Case,* so far as South- 
ern India is concerned. That High Court has held that there is no 
justification for a rule restricting the right of procession in the 
neighbourhood of a place ef worship, except during the appointed 
hours of congregational worship. To this ruling a section of 
Mahomedans have replied that although there are certain primary 
hours of worship in mosques, persons, who for some reason or other 
are unable to join during these hours, are permitted and required 
to perform their prayers in mosques during all the remaining hours 
of the day. This contention was anticipated by the Court and has 
been very justly negatived in the Salem Case, and the principle 
underlying the decision of the Madras Full Bench has been ap- 
proved by the Judicial Committee of the Privy Council in a well- 
known Aligarh Case.t It has further been held in the Salem Case 
that the contention is untenable that, irrespective of the question 
as to whether public worship is actually going on, the sanctity of a 
place of worship requires that persons passing that place should 
cease plaving music of any kind. The Privy Council has ‘pheld 
the right of persons belonging to any religious community to con- 
duct religious processions through public thoroughfares, subject to 


* Sundaram Chetti v. The Queen, wT.0UR. 6 Madras 205). 
| Mansur Hoaan v. Muhammad Zaman (1.U,.R, 47, Allahatwd 151). 
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the condition that they shall not interfere with the ordinary use of 
these thoroughfares by the public, and subject to such directions 
as the magistrates may lawfully give to prevent the obstructions of 
these thoroughfares or breaches of the public peace. There should 
be no prohibition of the playing of music at times other than the 
periods set apart for congregational worship, except where there 
are long-standing usages to the contrary. 

There is another important judgment bearing on the point at 

issue. In this case the question of the right 
An Allshabad Case of performing worship at a temple or a 

mosque with the accompaniment of loud 
music was raised on appeal before Mr. Justice Mookerjee and Mr. 
Justice Bennett of the Allahabad High Court. The appeal was 
preferred by certain Hindus against the judgment of the 
Sessions Judge of Bareilly. The facts of the case are that in the 
town of Senthal in the district of Bareilly in the United Provinces 
there was a mosque built a long time ago and that at a very short 
distance from the mosque a Hindu temple was subsequently con- 
structed. ‘The plaintiffs brought the suit before the lower court fer 
declaration to the following effect: (a) that it might be declared 
that the plaintiffs and other Hindus were competent to perform 
worship of Sri Thakurji Moharaj and other deities installed in the 
temple by blowing conches and by ringing other religious musical 
instruments without restriction and celebrate the usual festivals 
according to the old practice and rites, and (b) that a perpetual in- 
junction should be issued restraining the defendants, Karamat 
Husain and others, from interfering at any time with the plain- 
taffs” prayers. ’ 

The Sessions Judge granted a declaration to the following 
effect: First, Hindus should be allowed to have music in their 
temple, whether it was a private or public place of worship at any 
time except during the five recognised periods. of congregational 
worship of Mahomedans. Secondly, music should not be played 
hefore mosques and imambaras during Mahomedan prayer times. 
Tt should not be played at all during the first ten days of Moharrum 
or on the fortieth day. 

On appeal the High Court ruled that the plaintiffs both in 
their individual capacities and as members of the Hindu com- 
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munity have (a) the right to take out religious and social proces- 
sions accompanied by music along public roads even while passing 
mosques, and (b) the right to perform worship in Thakur-dwara in 
Senthal accompanied by music, subject in both cases to any orders 
or directions issued by the magistrates or the police for preventing 
the breaches of peace or obstruction of thoroughfares or for other 
matters mentioned in Section 144 Cr.P.C. provided that such rights 
as stated in (a) and (b) do not amount to a nuisance defined or spe- 
cified by law. Mr. Justice Bennett observed that both Hindus and 
Mahomedans should have the right to carry on their worship, 
Mahomedans in their mosque and Hindus in their temple, un- 
restricted each by the other so long as the civil rights of the parties 
were not encroached upon. 

Mr. Justice Bennett's observation should, in our considered 
judgment, be the guiding principle of legislation or administrative 
action with regard to the question of playing music before mosques. 
There should be no undue interference with the customs and 
usages Of a religious community. But the question of respecting 
these customs and usages has introduced difficulties in certain 
places. Cases have occurred in which it has been shown that a 
certain community has created claims to protection by the police 
or by the executive by intimidating a rival community and de- 
fying the police, where possible. In such cases the problem should 
be solved by considerations of general expediency and in accord- 
ance with the principles of justice and fairplay. 

The problem is one which depends for its solution on the 

vigilance and impartiality on the part of the 
a ere of English sxecutive and the police. The magistracy 

must protect civil rights of the commu- 
nities established by competent courts. Sometimes it has been 
found that magistrates follow the easy method of interdicting by 
orders the exercise of legal rights on apprehension of a 
breach of the peace. We are prepared to admit that in exceptional 
cases when there is an imminent danger of the disturbance of the 
peace, they should have power to prohibit even the exercise of any 
legally valid right. But there must be some limit to the exercise 
of this power, for the repetition of prohibitory orders by the 
magistracy is bound to create an impression that the authorities are 





M, 
follow the sound principle of English law that it is their first duty 
‘not to prohibit the exercise of legitimate rights but to restrain 
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: ss to protect the ‘people in the exercise of their civil rights 
1inst violent or unwarranted attacks. The magistracy should 





those who are out to interfere with the exercise of those rights. 
In a recent case to which reference has been made in a previous 
Chapter the Chief Presidency Magistrate of Calcutta took a sound 
and correct view of the law. 

Where it is necessary to ascertain the hours of congregational 
worship of a religious community for the purpose of regulating the 
exercise of religious rites by a rival community, magistrates 
should, in the first instance, seek for relevant information from the 
community concerned. And if 1t refuses to give the required 
information the police or the magistracy must fix certain hours for 
congregational worship according to their own lights. When the 
rights have been ascertained and the hours fixed there should be 
no hesitation on the part of the authorities to protect the parties in 
the enjoyment of their respective rights. 

As regards the creation of new places of public worship for 

any religious sect, it is necessary that the 
The Nizam’s gesturo, Government should exercise some measure 

of control. In the States of Mysore, Cochin 
and Hyderabad, the previous sanction of the Government is essen- 
tial to the construction of new buildings for public worship. That 
rule has served to prevent communal riots to a considerable extent, 
and the newly constituted Provincial Governments would do well 
to adopt and enforce it in their respective provinces. His Exalted 
Highness the Nizam of Hyderabad gave striking evidence of his 
breadth of outlook and catholicity of spirit by issuing a warning in 
a Firman in January, 1935, to religious preachers within his 
dominion to refrain, on pain of penalty, from uttering sermons 
or words which, even by implication, might cause provocation 
to the people of other religious sects. Governments in British 
India might profitably take a leaf out of the Nizam’s book in this 
matter. In this connection attention may be drawn to an interest- 
ing and illuminating article contributed by Sir P. 8S. Sivaswamy 
Aiyer to the J uly number of the Hindusthan Review, 1926, ex- 
tracts from which embodying the learned author's detailed sugges- 
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tions for preventive action, have been incorporated in his book 
entitled Indian Constitutional Problems.* Soa 
Although the principle of religious neutrality has been 
Re generally observed in India by the British 
Discrimination involved 19 Government, ecclesiastical establishments 
| maintained at State expense smack of some 
discrimination in favour of the Christians. Bishoprics at 
Calcutta, Madras and Bombay had been established by statutory 
authority in 1813 and 1833, In subsequent Acts of Parliament 
provisions were made regarding them, their duties and func- 
tions, the nature of their appointment and the way in which ex- 
penditures incurred in their behalf might be met. 


Bishoprics were maintained by sums provided out of the 
ee public funds of the country. It was laid down 
pli in the Act of in Section 118 of the Government of India 

Act that there might be paid to the Bishops 
of Calcutta, Madras and Bombaytf out of the revenues of India 
such salaries and allowances as might be fixed by the Secretary of 
State in Council. In the same section we find: ‘* there shall be 
paid out of the revenues of India the expenses of visitations of the 
said Bishopst...... ‘' A provision was also made for payments, 
out of the country’s public revenues, to legal personal representa- 
tives of the Bishops on their death while in office. § His Majesty 
had power, under the Act, || by a Sign Mannual warrant to make out 
of India’s revenues adequate provisions for Bishops on cerfain 


* Pp. 320-21. 

* Considerable changes were effected in the position of the Church of England in 
India by the Indian Church Act of 1997 (17 and 18 Geo. V, c. 40). That Act was 
supplemented by the Indian Church Statutory Rules, 1929, made by the Secre- 
tary of State in Council and after consultation with the Bishop of Calcutta. 
The Indian Church is DOW distinct from the Church of England, an innova- 
tion which is to general accord with the structure of Civil Government  en- 
abrined in the Government of India Act of 1935. The Governor-General is held responsible 
for Keclesiastical Affairs acting in hie discretion, bhnt in so far as in matters affect- 
ing hia ‘‘speciml responsibilities” and ‘discretionary powers"’ he is subject to the control of 
the Secretary of State, the control of the Government of the United Kingdom is not 
completely eliminated, 

te. LIS (5). 

§ «. 11. 

i «. 120, 
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: ‘ conditions. Then again, two members of the establishments of the 
_ chaplains maintained in each of the Presidencies of Bengal, Madras 
and Bombay were always Ministers of the Church of Scotland and 
entitled to have, out of the Indian Exchequer, such salary as was 
allotted to the military chaplains in the Presidencies.* 
Apart from these provisions, the Act conferred upon the Governor- 
General in Council power to grant with the sanction of the Secre- 
tary of State in Council, te any sect, persuasion or community of 
Christians, not being members of the Church of England or the 
Church of Scotland. such sums of money as might be expedient 
for the purposes of instruction or for the maintenance of places of 
worship.t So it is clear that special privileges were given to all 
sections of the Christian population in India for their spiritual 
advancement. No such privileges were accorded to Hindus, 
Mahomedans or any other religious sect, although between them 

they constitute a vast majority of the population. 
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The new Act retains the old system in certain respects} by 
which spiritual ministrations are provided 

Pe Oe eid antan at State expense for Christian troops and 
civilians belonging to the Churches of Eng- 

land and Scotland in India. Statutory arrangements are set out 
in detail in Sec. 269 of the Act.§ This section is to be read with 
Sections 11 and 12 which give the Governor-General power respec- 
tively to act in his discretion and in the exercise of his individual 
judgment. The chaplains appointed by the Secretary of State in 
Council are protected in the same manner as the holders of Civil 


* a. 122. 

+ ». 123. 

+ The establishment of Chaplains, and not Bishoprics as under the old Acts, is to be 
maintained ut State expense, 

§ As to the chapleins of the Chureh of Scotland, there was opposition in the Commit- 
tee of Commons to the primacy in Scottish ecclesiastical matters in India of the Presbytery 
of Edinborgh to the prejudice of other Scottish Church districts such as Glasgow, Aberdeen, 
Kirkeadbeieht and Dondee. Opposition was not pressed and fell through, and the Act 
oe it etnerged finally accorded preferential treatment to the Presbytery of Edinburgh, whose 
jedgrments in respect of forme and solermnities used in the Church of Scotland (according to 
which the Ministers of the Church of Scotland appointed as Chaplains must be ordained and 
indacted), however, *' shall bo subject to dissent, protest, and appeal to the Provincial Synod 
of Lothian and Tweeddale and to the General Assembly of the Church of Scotland " 
[Commons Committee Debates, April, 1935; and s. 269 (8). 
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posts in the service of the Crown appointed by him. By 
paragraph (c) of sub-section (3) of See. 33, the maxi- 
mum expenditure on ecclesiastical affairs in a year is 
fixed at forty-two lakhs of rupees, exclusive of pension 
charges,* but the expenditure, always within that limit, must 
be treated as a charge on the revenues of the Federation. It shall 
not be submitted to the vote of the legislature concerned but shall 
be open to discussion in either Chamber.f A strong objection to the 
provision was recorded in the Committee of the Commons by Mr. 
‘Morgan Jones and Mr. Lansbury which proved ineffectual. The 
objection was not to the amount of expenditure as such nor to the 
provisions for chaplains as was made clear in the course of the 
debate. Mr. Lansbury and Mr. Jones attacked the principle of 
religious discrimination in favour of Cliristiang involved in_ the 
expenditure of public money on them alone.| On the face of it, 
it was not fair to Hindus, Moslems and other religious sects what- 
ever might have been the tradition of the past. 


In the self-governing Dominions the Christian Church estab- 

| lishments are similarly maintained by the 

i a ER AO Ty State.§ Some of these establishments have, 

on occasion, given trouble to the Govern- 

ments concerned. Referring to the Roman Catholic Church in 
Canada Professor Keith observes : 


‘* During the war the Church, unfortunately, was in the main anti 
pathetic to any share in the dangers of the Empire.......... % 
and the anti-British attitude of the Pope was a factor in creat- 
ing hostility to recruiting. The war brought out also rather 
strongly the hostility of the French clergy to their Irish 
co-religionists; in 1915 all English-speaking professors were 
removed from the Roman Catholic University at Ottawa, 
compelling English-speaking students to find instruction elss- 
where. ""}| 


“cf. the J. P. C, Report, paragraph 186. 

f »#. D4 (1). . 

t Committee Debates (Official Report), April. ; 

& Keith: Kesponsble Gorernment in the Dominions, Vol. TI, pp. 1125-41. 
| Ibid, pp. 1139-34, 
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In the Irish Free State safeguards against religious dis- 
; crimination have been provided in Art. 8 of 


. 
—_— 


: ‘The a of equality the constitution. No law ean be made there, 


either directly or indirectly, to endow any 
religion, to give any preference to any religious community or to 
affect prejudicially the right of any child to attend school receiving 
public money without attending the religious instruction at school 
or to make any discrimination in respect of State aid as between 
schools under the management of different denominations.* 
Now, whatever might have been the justification in the past 
for the State Church establishments in India, 
Amendment Pree"! it looks unfair that rights and privileges 
should be enjoyed by Christians which are 
not extended to other sections of the people. It seems proper, in 
the interests of harmony, amity and solidarity among the people, 
that either the State grants provided by the old Act for the mainte- 
nance of Bishopries and by the new Act for that of Chaplains should 
be withdrawn or that similar provisions should be made for Hindu, 
Mahomedan and other religious bodies or institutions. The best 
course would, in our view, be to leave the financing of the religious 
establishments to individuals and private institutions. They 
ought to be maintained, that is, by private eydowments and not by 
funds provided out of public revenues of the country. 





CHAPTER XVII 
SAFEGUARDS AGAINST DISCRIMINATION 


One of the most controversial topics raised in connection with 
the safeguards for minorities is the problem 
How the problem origin. of discriminatory treatment in legislation or 
administration which has received consider- 
able attention in the Press both in India and in the United Kingdom 
and also at the Round Table Conferences. It had been originally 
raised by the introduction, several years ago, into the Indian Legis- 
lative Assembly, of Mr. Haji’s Coastal Traffic Bill which proposed 
to reserve Indian coasts in certain circumstances to ships owned 
and controlled by Indian ‘‘ nationals."" The Nehru Committee, 
which was appointed to go into the Indian constitutional problem, 
observed in its report published in 1928 that ‘* It is inconceivable 
that there can be any discriminating legislation against any com- 
munity doing business lawfully in India.’"* 

The problem of+ protection against discrimination — in 
India raises a number of important issues, 
viz., (1) whether members of the British 
community doing business in India or else- 
where are, and should be, treated in law as India’s citizens and, if 
so, under what law, and whether as such they can be treated differ- 
ently in law from His Majesty's Indian born subjects;f (2) whether 
the self-governing Dominions are bound by the British law olf 


The main isaues. 


*Nebru Report, Introduction, p. 11. 
+ The expression commonly used in the Government of India Act, 1935, is 


‘* British subjects domiciled in British India,”’ ** British subjects domiciled in Burma,” 
or '' British subjects domiciled in the United Kingdom,” as the case may be, to denote, 
for all practical purposes, British Indian subjects, Burman subjects or Seropean Biritist 
subjects (Chapter IIT of Part V of the Act). These expressions have been adopted, as the 
Attorney-General made it clear, because it ia very difficult to ascertain what degree of racial 
escent will make a person an ‘’Tndian subject," a ** Burman subject “ or a © European 
‘Britiah aubject."’ A ** Britiah subject," wherever domiciled, means a © subject '" Het of 
Great Britain but of the Crown (Cmd, 6482, p. 38). 
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ts, a nationality and are entitled in law to treat differently different 

-_ elasses of British subjects; (3) whether statutory safeguards 
against discriminatory treatment such as those embodied in the 
present India Act are consistent with fiscal autonomy; 
(4) whether a difference ought to be made in law between 
the existing rights of the British community long since en- 
gaged in business in India and the claims of the European, British 
subjects who intend in future to set up business here; and (5) 
whether the criminal law privileges, if any, enjoyed by the Euro- 
pean British subjects in India and sought to be retained are in 
complete accord with equality of the rights of citizenship and 
whether those privileges should be maintained intact. 

There is a measure of confusion as regards the status 

and position of His Majesty's subjects 
The confusion and ite of other than Indian or British Indian 
causa nits : : . 

domicile. There is a_ belief widely held 
‘n India that all persons other than natural-born Indians are 
‘foreigners’ in this country. Even such a keen and acute 
jurist as Sir Hari Singh Gour was led to express that 
view, for in the course of his speech on the question of protec- 
tion to Bamboo Paper and Pulp canvassed in the Indian Legisla- 
tive Assembly in February, 1932, he is reported to have said that 
‘“ he does not regard the British as citizens unless they take out 
naturalisation papers and disclaim citizenship elsewhere."’* That 
view does not state the law correctly. 

The confusion seems to have arisen from the fact 
that “* nationality ’’ in British constitutional law is a term 
with varying connotations. In one sense, as the Report 
of the Conference on Dominion Legislation and Merchant 
Shipping Legislation of 1929 points out,t it is used to indicate the 
common consciousness based on race, language, traditions, or 
other analogous ties and interests and is not necessarily limited to 
the geographic bounds of any particular State. In another and 
more technical sense, it implies a definite connection with a definite 

wee State and Government; and the use of the term in the latter sense 


"See tho Calcutta Statesman, 24th February, 1932. 
+ Cmd. S479, para, 73. 
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has, in the case of the British Expire, been attended by ambiguity 
due largely to its use for the purpose by denoting also the concept of 
allegiance to the Sovereign. In this sense ** nationality "’ means 
citizenship. It has further been stated in the Report that “* with 
the constitutional development of the communities now forming 
the British Commonwealth of Nations the terms national, nation- 
hood, and nationality, in connection with each member, have come 
into cOmmon use."’ Save in Hire and partially also in Canada a 
‘citizen "' in different parts of the British Empire is, however, 
technically known as a subject of the Crown. 
‘* A natural-born British subject "' is a common law con- 
cept (Calvin's Case, 1608) and has also 
Ope cM TE sgn ase law been defined in the Nationality and Status of 
y statute. b 
Aliens Act of 1914 as amended in 1918, 
1922* and 1933.+ At common law as well 
as by statute any person born within His Majesty's Dominions 
including a British ship, wherever it is and within his allegiance, 
is deemed to be a natural-born British subject.| The child of a 
foreign diplomat accredited to the Crown or alien enemy 1n occupa- 
tion of British territory is excluded. Again the child of a British 
father, though born out of the British Dominions, is a natural-born 
British subject underx certain conditions. 5S. 1 (1) (a) (c) of the 
1914 Act, however, provides fhat persons born on foreign ships 
within British ‘* territorial waters ’’§ are not to be treated as 
British subjects by reason only of the fact that the ships 
were within such waters at the time of their birth, but 
nothing in the section is to affect the status of persons 
born before the commencement of the Act, t.e., before 


. The amendment of 1922 wae designed tt add to the powers of the Crown to 
cance! naturalisation and enable British subjects resident in foreign countries to preserve 
their status from generation to generation. | 

+ The amendment of 1933 has sought to improve the position of married women in 
accordance with certain provisions of the Hague Convention. 


t Part I, 3. I (a). : 
+ Bee placatum 93 in List I of the Seventh Schedule to the India Act, 1935. The 


expression not being “defined in the Act reliance is to be placed on the Territorial 
Waters Act, 1878, which describes it aa one marine leawue from the coast. For proprie 
tary rights of a State in the soil ander territorial waters around ifs coasts read the 
judgments in Chelikani Rama Rao v. Secretary of State (30 M. 617) and A.-G. for Bri- 
tish Columbia v. A.-G. for Canada (1914 A.C. 169). 
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January, 1915. The result is that the status of such persons will 
remain British as at common law or as determined by 
the British Nationality Acts of 1730 and 1772 and _ the 
Naturalisation Act of 1870. As Dicey put it, ** the Act of 1914 
Zee can be understood only if it is clearly realised that the 
existing law as to British nationality remains the common law 
except where that law is expressly varied by statute.’ * 

The Act of 1914 was preceded, apart from those of 730 and 
1772, by two important Acts, namely, the Act of 1847 and the Act 
of 1870. Under the former Act power was conferred upon the 
Colonial Legislatures to create local ‘‘ nationalities "’ and the 
principle therein embodied was adopted in the Naturalisation Act 
of 1870 which now stands repealed in so far as provisions have been 
made in the Act of 1914. 

There are certain important points of difference between the 

Act of 1870 and the Nationality and Status of 
Changes in law. Aliens Act of 1914. For one thing, the 

Act of 1870 had been passed without consul- 
tation with the Colonies while the new measure was adopted 
after a full-dress debate in the Imperial Conference, 1911, and 
with the consent and approval of the Dominions. For another, 
a new orientation was given to conditions of naturalisation of aliens 
and that also with full Dominion assent. Of the changes made in 
this respect perhaps the most important is that an alien naturalised 
in any Dominion under the Act of 1914 is no_ longer 
debarred from the rights and privileges incidental to natura- 
lisation effected in England.¢ In _ determining eligibility 
for admission to British nationality ** residence '’ required under 
the relevant section of the Act is residence in the United Kingdom 
for not less than one year immediately preceding the application, 
and previous residence for four years in the United Kingdom or 
in any other part of the Empire so that residence in any part of the 
British Empire is accepted, subject to a. certain restriction, as 
equivalent to residence in the Umited Kingdom. Formerly, per- 
sons naturalised in any Colony enjoyed a status-in any other part 


* Conflict of Laws, pp. 904-05, 
+ Keith: The Sovereignty of the Britteh Dominions, p. 163. 
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of the Empire in no way better than that of the aliens. They were 

* as a general rule admitted to civil rights but could not enjoy and 
exercise what might be called political rights. Even a Dominion 
Minister of the position of Sir G. Perley of Canada had to suffer 
this humiliation. The naturalised citizens of the Dominions 
were not eligible for admission to the Privy Council or to the roll 
of British Peerage or to Parliament. 

It should be noted here that the Act of Settlement, 1701, 
laid down that no alien, though naturalised, unless of British 
parents, might be a Privy Councillor, a member of Parliament, 
hold military or civil office or receive a grant of land from the 
Crown, provisions which have been repealed by or under the Act of 
1914.* Holders of offices in the Civil Service under the Crown must 
normally be natural-born British subjects or children of persons 
who were at the time of death such subjects, but in certain cases 
exceptions were allowed.t Again under the present Act naturali- 
sation of an alien in the United Kingdom does not confer upon him 
the status of a British subject in any self-governing Dominion un- 
less that Dominion has adopted the naturalisation provisions of 
the Act.{ Those Dominions, which embody those provisions 1D 
local Acts, are entitled to create naturalisation having validity in 
all parts of the Empire save only in that particular Dominion 
which may not have accepted Part LL of the Imperial Act of 1914.§ 
But the definition of natural-born British subjects remains the 
same; and, according to that definition, which applies to all parts 
of the British Empire,|| natural-born British subjects are regarded 
as such in every part of the Empire. 


* «. 3 (2) “' Section 3 of the Act of Settlement (which disqualifies naturalised aliens 
from holding certain offices) shall have effect as if the words ‘ naturalised or" were 
emitted therefrom."" 

‘9 & 10 Geo, V. C. 22: Regulations, 17th Jan., 1930. 

t At present naturalisation fully accords the status of a natural-born British sub- 
ject including the right to sit in the Privy Council if appormted to the Council (cf. R. ¥. 
Speyer, 1916, 2 K.B, S55). A naturalised «ubject may, however, be deprived of his 
British nationality in cortain circumstances, for example, if be has acquired British 
pationality (1) by false representation or frand or concealment of material facta, or (1) by 
speech or deed he has proved himself disloyal. Naturalisation does not take effect unless 
the oath of allegiance is taken. 

§ Up to the year 1031 all the Dominions mentioned! in tho Firat Schedule to the 
Act have adopted the provisions relating to naturalisation. ; 

| Eire has repudiated that doctMne. Besides, the doctrine of automatic applicability 
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cate this view of the case, persons born within His Majesty's 

el? 1 ; dominions and allegiance are in law as 

Past SY The position in India. much ‘‘nationals’’ of India as British Indians 

~ ge aa themselves, the expression ‘‘ national 

being used in a broad sense and not as indicating membership 

of a particular unit of the Commonwealth or racial or religious 

affinity. The matter has been further amplified in s. 2¢ of the Act 

of 1914. The provision in this regard of the Imperial Statute, 

it may be noted, has been embodied in Act No. VII passed 

in February, 1926, by the British Indian Legislature wherein it 

is stated® that ‘‘British subject means a British subject as defined 

in Section 27 of the British Nationality and Status of Aliens Act, 

1914." There is, therefore, hardly any room for controversy as 

to the proposition that in law European British subjects are 

India’s citizens, if that expression may be used. They are not 

aliens. 

Within the broader circle of British nationality, however, as 

defined in the Imperial Statute, certain Domi- 

Eira “and “> nions have claimed and exercised the right 

of defining a narrower class of Dominion 

‘* nationals."" ‘‘ Two of the Dominions,’’ we find in the Report 

aforesaid, ‘“* have passed Acts defining ,their nationals both 

for national and international purposes.’’t Canada first took 

the initiative in 1910 in order to specify what persons 

were so connected with that Dominion as to be excluded 

from the operation of the Immigration Laws. Under s. 11 

of the Immigration Act of 1910$ an alien in Canada is de- 

fined as being a person who is not a British subject, and a Canadian 

citizen is defined as being (i) a person born in Canada who has 

not become an alien, or (it) a British subject who has Canadian 

domicile, (i121) a person, naturalised under the laws of Canada, 

who has not subsequently become an alien or lost Canadian 
domicile. 


* 


of the first part of the Imperial Act was open th doubt in some Dominions, and hence 
they have re-enacted it to make the position absolutely clear, 
* s. 2. 
+ Cmd. 3479, para. 74. - 
> Revised Statutes, 1927, c. 93. 
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Tt is clear that a British subject does not ipso facto become a 
Canadian ‘‘national’’ unless he has acquired Canadian domicile and 
has been a resident in Canada for at least five years as a place of 
permanent abode and not for a mere special or temporary purpose.* 
Such domicile is lost by a person voluntarily residing out of Canada 
with intent to make his permanent home out of that Domi- 
nion; and any naturalised British subject or any British 
subject, not born in Canada but having Canadian domicile, is pre- 
sumed in law to have lost it by having resided outside of the 
Dominion for one year.t Five years’ residence outside is conclu- 
sive proof. This Act was followed by the Canadian Nationals 
Act of 1921, and s. 2 thereof is important for our con- 
sideration. According to it again, every British subject does 
not by virtue merely of his allegiance to the Crown acquire Cana- 
dian nationality. He must be a Canadian citizen within the 
meaning of the Immigration Act. Practically, therefore, the 
provisions of the Act of 1910 were adopted in the Canadian 
Nationals Act. They extend to the wives of Canadian citizens or 
their children born out of Canada. But they do not acquire 
Canadian citizenship through the husband or father or mother un- 
less they have at some time or other landed in Canada, 


. 

The Nationals Act came as a result of Canada's demand for 
a seat on the Permanent Court of International Justice under the 
League of Nations. The law under the Leaguet states in 
effect that more than one ‘‘ national '’ of a single Power cannot he 
elected to serve on the Court. But by virtue of its independent 
membership of the League of Nations Canada was, in_ theory 
at least, also an independent member of the Court, but 
it could not claim to sit on it so long as Canada and the United 
Kingdom were regarded as component parts of a common British 
nationality because the latter had already been elected to the Court. 
This difficulty had to be got over, and hence the necessity arose for 
creating a "’ nationality ** within nationality "* so that a Cana- 


*s. 2 (e) (i). 
fe. 2 (ii) (iin). 
T Art. 10 (2) of the Statute, 
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citizen to-day generally enjoys two kinds of 
ely, ie" wad nationality® and British nationality ee 
The Union of South Africa has followed m essentials the 


wt “Dominion of Canada in regard to the local law of nationality, many 
of the provisions of the two Acts being identical. t 
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. A Union nationalt is defined as : 


I. A person born in any part of South Africa included in the 
Union who is not an alien or a prohibited immigrant under 
any law relating to immigration ; 

II. A British subject whose entry into any part of South Africa 
ineluded in the Union was in accordance with any law 
governing at the time of such entry the immigration of per- 
sons into that part of South Africa and who has for a period 
of at least two years thereafter been continuously domiciled 
in the Union; 

III, A person domiciled in the Union and not being a prohibited 
immigrant under any law relating to immigration who became 
a naturalised British subject under the laws of any part of 
South Africa included in the Union and who has for a period 
of at least three vears after entry into that part of South © 
Afriea been continuously domiciled in the Unioh and has not 
become an alien; 


IV. A person born outside any part of South* Africa included in the 
Union whose father was a Union national at the time of such 
person's birth or would have been a Union national if this Act 
had at the time of such person’s birth been in force, and was 
not in the service of ah enemy State; provided that nothing 
in this paragraph contained shall apply to any person who, if 
he enters or is found in the Union, would ih terms of any law 
relating to immigration be a prohibited immigrant. 


* In 1891 Canada provided by legislation that the marriage of a woman would not 
deprive her of Canadian nationality where ahe did not aequire her husband's nationality 
(Revised Statutes, (QT, «. 21). Australia and New Zealand in legislating as to the 
married women have, however, gone further than the United Kingdom. The legislation in 
each case gives within the Dominion « woman, who has lost British nationality by marriage 
to an alien, the privileges of a British subject (The Australian Nationality Act, 1936; 
and The British Nationality and Statue of Aliens in New Zealand Amendment Act, 1935). 

tf In Australian aleo the Government have power under the Immigration Act, 1925, 
to forbid by a Proclamation to that effect the entry of persons of any race or nationality 
who, according to them, are * andesirables."' Compare in this connection the provisions 
of Part TIL of Chapter V of the Government of India Act, 1935, e 

mPa No, 40—November 11, 1927 (Text from the Statutes of the Union of 8. A., 
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A comparison between the Canadian Act and the Union 
Act will show that notwithstanding striking 
eves ain, “anada and similarity, there are one or two points of 
difference. In the Union Act, for example, 
no provision has been made regarding the loss of Union nationlity 
on account of prolonged absence from the Union. It only says that 
a Union national other than those born there remains a national so 
long as he retains his Union domicile and does not become an alien® 
thus giving rise to certain complications in law. This somewhat 
vague provision is liable to be abused by the Union Government 
and their agents to the detriment of the interests of persons not 
born in the Union. It is, however, to be admitted that the South 
African Statute contemplates, if by implication, that proof of the 
existence of Union domicile is to be determined by residence and 
intent to reside on the part of the person concerned. But as in the 
ease of Canada a Union national may renounce his Union nation- 
ality. Whatever might be the points of difference, there is no 
doubt, as in the case of the Dominion of Canada, that a British sub- 
ject, not born in the Union, does not automatically become a Union 
national unless he has fulfilled the conditions laid down in the Im- 
migration Laws and unless further he has acquired Union domicile 
by having resided there for a prescribed period of time. The Act 
empowers the Union Government, Just as the Canadian law em- 
wers the Dominion Government, to prevent the entry of any 
British subject and exclude him from the rights and privileges of 
citizenship. 


The Irish Free State (at present designated as Fire) has 

created a precedent in this respect in 

a in Empire jurisprudence.t Article 3 of the 
Constitution lays down : 


* 


*s. 1 (ce). 

$ With the object of clarifying the position of Free 
Legislature adopted a measure in 1935 repealing the British Nationality 
Aliens Acts of 1914 and 1918 in so far as they were applicable to the Free State It 
prescribes that persons born in the ree State on or after December 6. 122. ofr OD shipe 
therein registered, or outside the State before April 10, 1035, if the futher was then an 
Trish citizen, will now be natural-born citizens. Those born after April 10, 1935, outside 
the State obtain citizenship if the father, being a citizen, is in the employment of the 


State. 


State citizenship the Irish 
and Status of 


72 





ae 





_ ** Every person, without distinction of sex, démiciled in the area of 
the jurisdiction of the Irish Free State (Saorstat Eireann) at 
the time of the coming into operation of this Constitution, who 
was born in Ireland or either of whose parents was born in 
Ireland or who has beeh ordinarily resident in the area of the 
jurisdiction of the Irish Free State (Saorstat BRireahn) for not 
less than seven years, is a citizen of the Irish Free State 
(Saorstat Eireann) and shall within the limits of the jurisdic- 
tion of the Irish Free State (Saorstat Eireann) enjoy the pri- 
vileges and be subject to the obligations of such citizenship 


This law shows that birth or residence for a specified number 
of years, apart from domicile, is an essential condition of 
Irish citizenship which means that a British subject born 
in England or in any part of the British Empire except 
Ireland does not acquire Irish citizenship and its rights 
and privileges unless he is domiciled and has resided for at 
least seven years within the limits of the jurisdiction of the Irish 
Free State. Two important results follow. First, although most 
Trish citizens under this law are British subjects, ** the definition,’ \ 
as Professor Keith points out, “‘ covered some persons born of 
foreign fathers and Irish mothers like Mr. De Valera.”’* Secondly, 
the definition involves the exclusion of British subjects, not being 
Irish citizens, from the political rights of citizenslnp. Professor 
Keith seems to think that the British Government ought not to 
have accepted this definition of Irish citizenship because, in_ his 
view, it amounted to a drastic modification ‘‘of the normal rule that 
political rights im the Dominions are extended to all British sub- 
jects on identic terms.’' He adds that ** though citizens of the 
Irish Free State still enjoy in the rest of the Empire the rights 
accorded to British subjects in general, political rights in the Free 
State are strictly limited to citizens of the Free State by the Con- 
stitution.’ T 

There are, as a well-read student of the Dominion conatitu- 
Different classes of ional laws observes,t at least three and 
British subjects. possibly four kinds of British subjects in the 

* Keith : The Dominions o« Sorvercion States, p. 189. 


4 Keith: The Sovereignty of the British Dominions, p. 65. 


TE, F. W. Gey Van Pittius; Nationality within the British Commonwealth oy 
Nations, p. -228. e 2 ia 
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Empire. There are, in the first place, British subjects by local 
naturalisation who Enjoy that status so long as they are within the 
territory concerned, for instance, aliens naturalised under the 
Indian Naturalisation Act of 1926.* They are not British 
subjects in other parts of the Empire, but are entitled 
to British protection abroad. In the second place, there are 
naturalised subjects as by or under the Imperial Statute 
who occupy the same status as natural-born British subjects. 
In the third place, there are natural-born British sub- 
jects who have been defined in the Imperial Statute and are regard- 
ed as such in almost every part of His Majesty's Dominions and 
Possessions. Lastly, there are the Dominion nationals who must 
belong to any one of the first three classes. | 

With the singular exception of Southern Ireland the whole 
British Empire is governed in regard to the definition of naturai- 
born British subjects by the Imperial Statute. How the © 
Dominions, which have by their own legislation accepted the 
Nationality Act of 1914, are going to shape and determine their 
policy in this matter after the Statute of Westminster, it is difh- 
cult to say at the present moment. There is, however, no confu- 
sion as regards the present law, as we have already pointed out. 


The question that now arises is: Is it correct to say that 
political rights in the Dominions are extend- 

A ea raga OS Oe a for ed to all British subjects on _ identical 
terms, or are not the Dominions entitled 

to treat differently different classes of British subjects? The 
answer to this question has been supplied by numerous authorities. 
It is to be found in the Imperial Statute of 1914 itself and also in the 
laws and regulations passed by most of the Dominions from time 
to time. We have previously givent a long catalogue of social, 
economic and political disabilities from which His Majesty's Indian 
subjects, who are natural-born British subjects, have been suffering 
for years past in those Dominions. ‘This kind of treatment of 
British Indians by the Dominions has been defended on frequent 
occasions by Imperial statesmen on constitutional, political and 


_* economic grounds. We have further referred to the Im- 





* 5. 7 (). 
+ Chapter XI, supra. 
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migration laws of some of the Dominions which may be 






ad against British subjects irrespective of the country 
which they come. Then again, Canada and South 


Africa, not to speak of Southern Ireland, have evolved 
local nationalities seeking to deprive British subjects born outside 


those Dominions of local rights and privileges so long as they do 
not satisfy the domicile and residence tests as laid down by laws. 
Common allegiance to the Crown is, therefore, of no practical use 
in the matter of equality of treatment. Although at com- 
mon law as well as by the Imperial Statute of 1914 the 
definition of ‘‘ British subject’ has been made clear, it 
does not by itself gyarantee equality of rights and = privi- 
leges to such subjects in each and every part of the British 
Empire, ‘“Tt must not,’ says Dr. Pittius, ‘for one 
moment be thought that a natural-born British subject enjoys by 
virtue of his nationality any social and political rights in all the 
Dominions. He does not. All legislation discriminating between 
British subjects has been carefully safeguarded ''* 

This view finds support in s. 26 (1)-(2) of the Nation- 
ality and Status of Aliens Act, 19141 which lays down : 


‘* Nothing in this Act shall take away or abridge any power vested in, 
or exercisable by, the legislature or Government of any British 
Possession, or affect the operation of any law at present in 
force which has been passed in exercise of such a power, or 
prevent any such legislature or Government from treating 
differently different classes of British subjects. 


All laws, statutes and ordinances made by the legislature of a British 
Possession for imparting to any person any of the privileges of 
naturalisation to be enjoyed by him within the limits of that 


Possession, shall, within those limits, have the authority of 
law."’ 


The position of the Dominions in this respect has been 
strengthened by s. 2 of the Statute of Westminster which has 
repealed the Colonial Laws Validity Act of 1865 that sought to 


* Pittias + Nationality within the British Commonwealth of Nations, p. 8. 

144 6. Geo. V, C. 17, This sregengis 4g confer new rights or powers on the 
legislature or Government of any British ; it is only o saving for the rights or 
powers that then oxisted and for laws that were already in force. 
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limit in certain respects the powers of the Colonies as they were 
then known.* = 


The Statute puts the present law thus : 


“The Colonial Laws Validity Act, 1865, shall not apply to any law 
made after the commencement of this Act by the Parliament 
_ of a Dominion. 


No law and no provision of any law made after the commencement 
of this Act by the Parliament of a Dominion shall be void or 
inoperative on the ground that it is repugnant to the law of 
England, or to the provisions of any eztsting or future Act of 
Parliament of the United Kingdom, or to any order, rule or 
regulation made under any such Act, and the powers of the 
Parliament of the Dominion shall include the power to repeal 
or amend any such Act, order rule or regulation in so far as 
the same is part of the law of the Dominion.’"} 


*The Validity Act of 1865 (c. 63) was designed to circumvent the decisions, espe- 
cially of the South Australian Supreme Court, which held certain local Acts ultra vires, uvas- 
much as they were repugnant to the laws of England. The Act laid down that Colona) 
iawa should not be held invalid unless they were repugnant to some Act of Parliament 
which expreasly or by necessary intendiment applied to the Colony. They were inoperative 
only to the extent of repugnancy. In Nadan v. The King (1926, A.C, 482) a Canadian law 
was declared ultra vires on the doctrine of repugnancy 4s cohtemplated in the 1865 
measure. Colonial legislatures were thus left free to promulgate legislation being contrary 
or repugnant to the laws off England in so far os they were not incorporated in Parha- 
mentary Statutes. Having regard to the South Auctrahan Supreme Court's decisions 1 
inay be said that the 1565 Act extended rather than restricted the scope of Colonial legis- 
lation. §. 10 of the Statute of Westminster provides, however, that s. 2 will not, unless 
adopted, apply to Australia, New Zealand or Newfoundland, although they come under 
what may be called the ~ definition " section of the Statute. 

+} 28 & 29 Vict. C. 63. 

t George. V, C. 4, The phrase ‘as part of the law of the Dominion © deserves 
notice. It was not inserted in the formula recommended in 1929. It was 
apprehended by the British delegation to the 1930 Conference that the clause as 

» drafted in 1920 might be interpreted as ousting in the Dominions that operation of the 
laws of the British Parliament which the legislation of one State normally has in another 
State according to the comity of nations. “' The anomaly was subsequently removed by 
the insertion of the phrase in the formula which finally emerged so that the Dominions have 
been left free to extend to English laws the comity which they extend to (¢-9.) German.” 
“ ‘Thus the English Courts consider decrees of nullity of marriage given in Germany good,*" 
observes Mr. Robert P. Mahaffy, “' if they were made according to the law of Germany. 
even though they may have been given for reasons which no English judge could accept 
(Mitford v. Mitford, 1090). In a sense it is no part of our law that «a lady 

= can get rid of her husband if she is disappointed with his temper; but as it is the law of 
Germany that ahe may do ©, we admit the decrees given for such reasons a5 good.*" 
(Read Robert P. Mahaffy'’s The Statute of Westminster, 1931, p. IL: and K. C. Wheare's 
The Statute of Westminster, 1931, pp- 73-76.) It muy, bowever, be submitted that if 
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n ‘again: it may be noha that ae s. 4 of the Merchant 
ing Act, 1869, a British Pessession was competent by any 


Ret et oF Ordinance to regulate its coasting trade subject in each case 


to the following restrictions : ; 


I. The Act or Ordinance shall contain a suspending clause pro- 
viding that such Act or Ordinance shall hot come into opera- 
tion until Her Majesty's pleasure thereon has been publicly 
signified in the British Possession in which it has been passed ; 

Tl. The Act or Ordinance shall treat all British ships including the 
ships of any British Possession in exactly the same manner as 
ships of the British Possession in which it is made; 

II. Where by a Treaty made before the passing of this Act Her 
Majesty has dgreed to grant to any ships of any foreign State 
any rights and privileges in respect of the coasting trade of 
any British Possession, such rights and privileges shall be 
enjoyed by such ships for so long as Her Majesty has already 
agreed or may hereafter agree to graht the same, anything in 
the Act or Ordinance notwithstanding. 


Those provisions were re-enacted as ss. 735 and 736 of the 
Merchant Shipping Act, 1894.* But these two sections now 
‘shall be construed as though reference therein to the legis- 
lature of a British Possession did not include reference to the 
Parliament of a Dominion.’*t So the restrictions hitherto im- 
posed upon British Possessions are removed so far as_ the 
self-governing Dominions are concerned, and the legislature 
of each one of them has at present power to impose conditions 
of a general character on all ships engaged in its coastin 
trade or to impose Customs tariff duties on ships built in other 
parts of the Commonwealth or outside it or to give such financial 


assistance as it thinks fit to its own ships or to reserve the coasting 
trade to its own national ships. 


what has been suggested by Mahaffy is the restriction soucht to be im 
Dominion legislature by the phrase in question, the language is curiously ped td 
principles of private international law which apply to issues such as those described by 
the author form part of the municipal law in a wide sense and would, therefore, be subject 
to Dominion legislation despite the restriction imposed. The contrary view would lead to 
the aengey that even in internal matters o Dominion hos no plenary power of 
* 57 & 58 Vict. C. 60. 
1 The Statute of \\ cetminster, se. 5. 
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Let us now proceed from the laws to the views expressed by 
certain well-known authorities. Dicey has 


ao ora of expert told us that ‘‘ it must be noted that while the 


inhabitants of England and of the Domi- 
nions express at each Conference their honest pleasure m Imperial 
unity the growth of imperialism already causes to many patriotic 
men one disappointment. Events suggest that it may turn out 
difficult, or even impossible, to establish throughout the Empire 
that equal citizenship of all British subjects which exists in the 
United Kingdom and which Englishmen in the middle of the 
nineteenth century hoped to see established throughout the length 
and breadth of the Empire.’’* 


Professor Keith states : 


‘* While the advantages flowing from the British nationality to 
inhabitants are very considerable, it can hardly be said that 
British nationality in itself confers upon any British subjects 


in the Dominions any special rights....... Nor in any case it is 
obvious that the immigrants welcomed by the Dominions are 


really superior to those whom on colour grounds they reject 
the Calicians of Canada are alien in speech, in race, in rell- 
gion, in social customs......... The Yiddish-speaking immi-. 
grants in Squth Africa do no credit to the name of Europe or 
the alleged European languages which they speak.............-. 
The conclusion from these facts is not of course that the 
Dominions should endanger their racial composition or that 
they should attempt to mingle Europeans and Asiatics in one 
community, but that, possessing 4s they do the principle of 
racial purity, they should be more particular in choosing the 
class of European immigrant who is likely to be a real clement 
of value in the future.’’t 


Again he adds : 

“ Tt is doubtless disappointing to realise that there is nothing that 
British nationality can be said to carry with it as an advantage 
in the oversea Dominions of the Crown ; the protection of the 
Imperial Government for 4 British subject is far more 
effective in foreign countries than if i in the oversea 
Dominions.’ 't 

* Dicey: Opt. cit., Introduction, pp. <XXVI-XEXVii, 
| Keith : Imperial Unity and the Dominions, py. 
t [bid., p. 25. 
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Ak the Imperial Conference, 1911, Lord Crewe, the then 





- of State for India, made the following statement on the 


"status of His Majesty's subjects : 


‘I recoghise fully—as Hig Majesty's Government fully recognise— 


that as the Empire is constituted the idea that it is possible 
to have an absolutely free interchange between all individuals 
who are subjects of the Crown—that is to say, that every 
subject of the King, whoever he may be or wherever he may 
live, has a natural right to travel or still more to settle in any 
part of the Empire—is a view, which we fully admit and I 
fully admit as representing the India Office, to be one which 
cannot be maintained. As the Empire is constituted it is 
still impossible that we can have a free coming and going of 
all subjects of the King throughout all parts of the Empire. 
Or to put the thing in another way, nobody can attempt to 
dispute the rights of the self-governing Dominions to decide 
for themselvse whom, in such case, they will admit as citi- 
vens of their respective Dominions.'’* 


In dealing with the subject of the deportation of certain 
Labour leaders from South Africa the Right Hon'ble L, Harcourt 
in the course of a speech in the House of Commons on the 12th of 
February, 1914, said : , 


“ Autonomy (Dominion autonomy) carries with it no autonomy from 


the Press or public criticism, but it deserves and is entitled 
to the largest amount of relief from official interference and 
Parliamentary censure which is compatible with the inherent 
rights of freedom. The British citizenship to which mv 
honourable friehd referred is really a misnomer. It does not, 
in fact, exist; it is an attempt to make too literal a transla- 
tion of the civis romanus sum............ The Imperial Parliv- 
ment here canhot grant responsible self-government, as it 
has done throughout nearly a century in varying degrees, in 
different times, and to different races with practically un- 
qualified suecess, and then hope or attempt, when feelings of 
prejudices are aroused, to interfere or intervene as if it were 
dealing with a Crown Colony or a Protectorate...... eeeaae WO 


* Minutes, Cid. 6745, p. 395, 
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have never insisted on similarity or simultameity in their law- 
making. We have allowed them, without let or hindrance, to 
try what many people in this country regard as experiments, 
and some people regard as dangerous experiments. We have 

not interfered. *'* 
The question of common British Nationality and the rights 
arising from it was hotly debated at the 


| ol a 1 men Imperial Conference of 1923, and the two 
most prominent delegates who took part in 


the controversy were General: Smuts from South Africa and Sir 
Tej Bahadur Sapru from India. There at the Conference the im- 
plications of British ‘* citizenship '’ were thoroughly discussed 
and laid bare before the world in general and India in particu- 
lar. General Smuts defined the position thus: ‘‘ There is one 
British citizenship over the whole Empire............ We must not 
derive from one British citizenship rights of franchise because that 
would be a profound mistake. The attitude has been that the 
franchise does not depend upon British citizenship. It is only in 
India that this position is not understood.’’ T 


Sir Tej Bahadur Sapru made a vehement protest against the 
South African Prime Minister's contention and practically held out 
a thinly-veiled threat. He observed : 


‘If the Indian problem in South Africa is allowed to fester much 
longer, it will pass......... beyond the bounds of domestic issue 
and will become a question of foreign policy of such gravity 
that upon it the unity of the Empire will founder irretrievably 
preesiyy sue You cannot, according to the modern law of citizen- 
ship and according to the latest development of thought, have 
two kinds of citizenship in the same Empire, a higher and a 
lower. *"} 


A memorandum*drawn up by General Smuts was then sub- 


'® ‘mitted to the Conference in which the position of the British sub- 
‘ 


“elth : Speeches and Documents on Colonial Policy, Vol. TT, pp. HOTT; Parlia- 


= mentary Debates, Commons, VYo!. LVIU, 1914 (Feb. 10 to Feb. 27), pp. 78.84 


+ Cmd. 1988 (1923). 
t [bid. 
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in different parts of the Empire was clearly and succinctly 


t.* It stated : 
-“* The Indian claim for equal franchise rights in the Empire outside 


of India arises, in my opinion, from a misconception of the 
nature of British citizenship. The misconception is not con- 
fined to India but is fairly general, and the Conference would 
do not only India, but the whole Empire, an important service 
by its removal, The misconception arises not from the fact, 
but from the assumption that all subjects of the King are 
equal, that in an Empire where there is a common King 
there should be a common and equal citizenship and that all 
differences and distinctions in citizen rights are wrong in 
principle. Hence it is claimed that, whether a British sub- 
ject has or has not political rights in his country of origin he 
should on immigration to another part of the Empire, where 
British subjects enjoy full political rights, be entitled auto- 
matically to the enjoyment of these rights. It is on _ this 
basis that equal political rights are claimed for Indians who 
live in the Dominions or Colonies outside India. It is of 
course clear that the assumption oh which the claim is based 
is wrong. There is no equality of British citizenship through. 
out the Empire. On the contrary, there is every imaginable 
difference. ..........+. British citizenship has been variable in the 
past; it is bound to be even more in the future....., The com- 
position and character and rights of ite people will be the 
concern of each free and equal State of the Empire. It will 
not only regulate immigration from other parts of the Empire 
as well as from the outside world, but it will also settle 
the rights of its citizens as a matter of domestic concern. 
=F It would thus be left to the good sense of each State of 
the Empire to say what citizen rights shall be enjoyed and by 
whom within its territorial jurisdiction and no State of the 
Empire should have claim to force its citizens on any other 
State or reseht their exclusion or special treatment by the 
latter, “" 


His Majesty's Secretary of State for the Colonies thereupon 
made the following statement : 


“It is not inconsistent with thig principle (common nation- 


ality) to recognise, as it has always been recognised, 
a“ * Cmd. 1988 (1928), 
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that every part of the Empire is free to settle “its 
own domestic concerns, including the rights to be en- 
joyed within its territory......... It is important not to confuse 
the issue by any ambiguous use of such words as ‘ citizen * 
or ‘citizenship.’ If those words are used, as they rightly 
may be, as having a local significance and constituting a status 
or rights which it is within the power of any self-governing 
Dominion to confer on persons within its territory, they should 
not at the same time be used as though they were synonymous 
with the Imperial conception of mationality.’"* 


Although, as we have seen, Sir Tej Bahadur Sapru had 
raised his voice of protest at the Imperial Conference against the 
treatment meted out to Indians in South Africa, he reconciled him- 
self to the view, quite properly, that British nationality or com- 
mon allegiance to the Crown did not in law prevent certain parts 
of the Empire from limiting the rights and privileges of any 
British subject. Speaking before the Benares Hindu University 
on the study of Constitutional Law he said : 


‘* Now British nationality, thus acquired by a foreigner through the 
process of naturalisation, confers on him the full status of 
a natural-born British subject. The principle, however, we 
are told by constitutional writers, should not be pressed tgo 
far, for it isemaintained by them that this fact does not pre- 
vent any part of the Empire limiting the rights, political and 
civil, of any British subject. This is the inevitable conse- 
quence of responsible self-government. What the reactions 
of this doctrine may be on the strength of the tie which unites 
or ought to unite one part of the Empire to the other, 6 4 
problem for the consideration of the statesman rather than for 
the constitutional lawyer. Meanwhile, even the constitutional 
lawyer may indulge in the hope that a larger conception of 
Imperial citizenship resting on allegiance to the common 
Sovereign may not be impossible to achieve......--. Might not 
the constitutional lawyer, therefore, ask if there is not room 
enough for a further development of the idea of nationality 
within the Empire itself without infringing the freedom of the 
self-governing members of the Empire?” 


Again explaining the position of Indians abrom! in 
the lght of s. 26 of the British Nationality and Status 


* Cmd. 1988 (1923). 
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Act, 1914, the Right Hon'ble Srinivasa Sastri 


“ The law, therefore, is against us. If that is the case, you will not 
be surprised to hear my next statement, which you must re- 
member also. It is all meant to moderate your disappointment 
and your anguish when you think of this matter. Mind you, 
the Dominions have asserted before, and have more than once 

~ exercised, the right of keeping out Englishmen when they 
consider that a desirable case. It is not, therefore, against 
us exclusively that these restrictions are directed.’”* 


We now come to the observation made in the report of the 
Conference on Dominion Legislation and Merchant Shipping 
Legislation, 1929. The Report states : 


“A common status directly recognised throughout the British 
Commonwealth in recent years has been given a statutory 
basis through the operation of the British Nationality and 
Status of Aliens Act, 1914.........It is of course plain that 
no Member of the Commonwealth either could or would con- 
template seeking to confer on any person a status to be opera- 

: tive throughout the Commonwealth save in pursuance of 
legislation based upon common agreement and it is fully recog- 
nised that this common status is in no way inconsistent with 
the recognition within and without the Commonwealth of the 
distinct nationality possessed by the nationals of the individual 
States of the British Commonwealth.*’} 


The position was not in any important respect al- 
ie a tered at the Imperial Conference of 1937. 
ed reiterated in 1937, +The difficulty was and is not with re- 

gard to definition, for both at com- 
mon law and by statute a British subject is easily trace- 
able; the difficuljy arose and arises in connection with 
his rights and privileges in various parts of the Empire. 
Each Member of the Commonwealth normally includes as 


_ 


* Sastri: Kamala” Lectures (Cal. Univ. Publication 254 
» + Cmd. 3479, paras, 76 & 78. ), pp. 63-54. 
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belonging to it all persons born in, or accorded the status of British 
subjects by naturalisation in its territory or by annexation, who 
still reside there; and also all persons who, coming as British sub- 
jects from other parts of the Empire, have identified themselves 
with the community to which they have come. Whether a person 
has so identified himself is a question to be decided by each Member 
for itself. Certain parts of the Commonwealth have each in its 
own way defined membership of its own community in terms of 
distinct ‘‘ nationality;’’ but whether or not each of them has ac- 
corded statutory recognition to such a concept, there is little doubt 
that Members of the Commonwealth do distinguish for some prac- 
tical purposes, to a greater or less extent, between British subjects 
in general and those British subjects whom they regard as being 
members of their own respective communities. 
The phrase ‘‘a member of the community” is in- 
Rites tended to have a rather technical mean- 
ieee tot under ® ing ‘‘ as denoting a person whom that 
Member of the Commonwealth has, either by 
legislative definition of its nationals or citizens or otherwise, de- 
cided to regard as * belonging * to it, for the purposes of civil and 
political rights and duties, immigration, deportation, diplomatic 
representation, or the exercise of extra-territorial jurisdiction.” 
Subject to this the Committee on Constitutional Questions 
appointed at the Conference of 1937 have suggested that 
‘t is desirable to ‘‘secure as far as _ possible uniformi- 
ty in principle in the determination by each Member of the Com- 
monwealth, of the persons, being British subjects, to be regarded as 
members of its community, and to avoid, as far as possible, the 
inconveniences which might arise if a particular person were to 
belong, at the same time, to two or more Members of the British 
Commonwealth.’’* The formula, however, practically leaves things 
as they are, and there is nothing to prevent a Member of the Com- 
monwealth from treating a British subject as an “‘ alien“ for 
all practical purposes except in so far as the legal doctrine of 
‘* eop:mon status *’ may be relied upon in maintaining tn theory 


Imperial unity. 


© Cmd. 5482, pp. 25-26. 
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‘The conclusions that emerge from the preceding discussion of 
xara the British Nationality and Status of Aliens 
The present law and its Acts, the decisions reached at the Imperial 
i Conferences, the measures adopted in cer- 
tain Dominions and the views expressed by competent authorities 
are these: First, there is a common law of nationality which is 
applicable in all parts of the Empire save perhaps in Eire in so far 
as the provisions of the Imperial Acts as part of the law of that 
State have been repealed by the Irish Citizenship Act, 
. 1935. <A person, who is a_ natural-born British subject 
in the United Kingdom, is a natural-born British subject in India 
or in any part of the Empire and is entitled as such to certain pri- 
vileges in foreign countries. So far, therefore, as Part I of the 
Act of 1914 is concerned, the principle therein formulated has 
been accepted and recognised practically throughout the Empire. 
Secondly, within this broad law certain Dominions have evolved 
local nationalities which hold good both for ** national and inter- 
national purposes.”" Thirdly, the Dominions have the right, 
which they have frequently exercised, to naturalise aliens accord- 
ing to laws passed by their own Parliaments.* Fourthly, the 
common British nationality within the Empire or common alle- 
giance to the Crown does not carry with it common political, 

social or economic rights in each and every part of the Empire. t 
The law has conferred upon Members of the Common- 
, wealth power to treat differently different classes of British sub- 
jects. It permits them not only to pass discriminatory legislation, 
within their jurisdiction, but also to control, restrict and stop the 
» entry of British subjects from other parts into their territories. 
As a matter of fact, some of the Dominions have given concrete ex- 


* Persons, naturalised in o Dominion, but not in terms of the Imperial Act, are not 
British subjects outside the Dominion concerned according to decisions pronounced before 
the passing of the Statute of Westminster (R. v. Francis [1918], 1 K. B. 647: 
Markwald v. Attorney-General [1920], 1 Ch. 948), ie 


Poreign Office and his t thereby perpetuating some diacrimin 
oes | | Taeasure of 

tion against other British subjects (Anson's The Law and Custom of the hacia 

edited by Keith, Vol. TT, Part I, p. 940), ) 
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pression to this sentiment of individuality by a series of anti-Indian 
legislative enactments and immigration Acts. 

In Eire citizenship is treated as the basis of poli- 
tical rights. That principle has been adopted in _ the 
Franchise Laws Amendment Act, 1931, of the Union of 
South Africa. Again by the Union Act, 1934, the right 
to qualify as Senators or Members of the House of Assembly has 
been restricted to Union nationals. Under the South Africa Act 
of 1909, seats in the Senate or in the House of Assembly were open, 
subject to other qualifications, to ‘‘ a British subject of European 
descent.’** The appropriate sections have been so amended by 
the Status of the Union Act of 1934+ that a qualified candidate for 
these seats must be ‘‘a person of European descent who has 
acquired Union nationality whether (i) by birth or (ii) by domicile 
as a British subject or (iii) by naturalisation, or otherwise, In terms 
of Act 40 of 1927 or of Act 14 of 1932."’ It is clear that in those 
Dominions British subjects qua British subjects merely by virtue 
of their common allegiance to the Crown are not entitled to all 
political rights. 

The Imperial Conference of 1930, while recognising 





that it was for each Member of the Commonwealth to 


define for itself its own nationals, expressed the desire 
that, as far as possible, nationals of different parts of the 
Commonwealth should enjoy common status. Allowance was, 
however, made for special circumstances that might warrant diver- 
gences from this general principle. The idea is that “* the 
possession of the common status in virtue of the law for the time 
being in force in any part of the Commonwealth should carry with 
it the recognition of that status by the law of every other part of 
the Commonwealth.’’ On the face of it, these two principles are 
inconsistent with each other. For, if any Dominion is entitled to 
promulgate any law without taking into consideration the needs and 
requirements of any other part of the Empire, it seems to be unfair 
that it should be permitted to enjoy any benefits, however slight, 
from the common status. 


* aon, 26 (a) and 44 (ce). 
+ «, 6. 
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THE PROBLEM OF MINORITIES 


The question of the common Crown brings in the 

Me tte question of common allegiance and on that 

; Calvin's Case and com- common allegiance the entire conception of 
mon status. 

British nationality has been allowed to rest 
as is evidenced by the well-known decision in Calvin's Case.* It 
was decided in that case that persons born in Scotland after the 
union of the Crowns of England and Scotland were natural-born 
British subjects ‘‘ despite the absolutely distinct character of the 
two Kingdoms."’ The same view was taken in the case of the 
union of the Crown of England with the. Electorate of Hanover. 
From this it follows that even if different parts of the Empire were 
treated as separate Kingdoms their inhabitants would be subjects 
of the Crown in the United Kingdom so long as they owed alle- 
giance to the Crown. This is of course stretching the legal aspect 
rather too far. | 

Historically and for centuries the concept of nationality 
has been determined by the English Common Law which 
had been carried to the Dominions or to other British terri- 
tories, f but the development of the nationality concept and law has 
kept pace with the development of Dominion sovereignty; and we 
find to-day definite attempts to distinguish by local legislation from — 





* 7 Coke 1 (1608). ’ 

t The common law of a ** settled *' Colony is English law [Blankard vy, Galdy 
(16%3); Catterall v. Catterall (1647); and Kielly v. Carson (1842) ]. In a "’ conquered 
or ceded '' Colony the laws in force at the time of conquest or cession continue to have 
* effect and force until they are altered [Blonkard vy. Galdy (1693) ]. There is in such e 
case no automatic application of English law. In South Africa, for instance, which was 
conquered from the Dutch the basis of the law generally is the Roman Dutch law. Such 
indeed is the “* cammon law *' of Ceylon, The customary law of Paris is the law of Quebec 
while the French Civil Code rules the law of Mauritius. But as Jennings and Young say, 
this principle is subject to certain qualifications: First, by conquest or ceasion the citizens of 
> such a Colony become British subjects with the rights and liabilities such as are incidental 
at the moment to British nationality [Donegani v. Donegani (1835) }. Secondly, the 
principle assumes the existence of a ** civilised "' system of law in the * conquered or 
ceded" Colony in question; and it was decided by the Privy Council that no matter 
whether Penang in the Straite Settlement was a “' conquered "' or ‘’ settled "' Colony the 
local Malay law could not apply to English settlers [Yeap Chea Neo v. Ong Cheng Neo 
(1875) }. Thirdly, the local law cannot govern English settlers if it is «o entangled in 
religious beliefa that it cannot be applied to those who do not share those beliefs ( Pree- 
man v. Fairlie (1817) ]. Finally, the principles of a local law which were repugnant to 
natural justice must be regarded as immediately and automatically extinguished on the 
transfer of the territory to the Crown (Pabrigas v. Mostyn (1817) ). Read Constitutional 

Laws of the British Empire by Jennings end Young, pp. 26-28, . 
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among the wide category of British subjects specific types of 
Dominion nationals. | 

A formula was sought to be evolved in the Report 
of the Conference on the Operation of Dominion Legis- 
tion and Merchant Shipping Legislation, 1929, for the purpose 
of providing security against confusion. The Report states : 

“The status of the Dominions in international relations, the fact 

that the King on the advice of his several Governments as- 
sumes obligations and acquires right by Treaty on behalf of 
individual Members of the Commonwealth, and the position 
of the Members of the Commonwealth in the League of 
Nations and in relation to the Permanent Court of Justice, 
do not merely involve the recognition of these communities 
as distinct juristic entities, but also compel recoghition of a 
particular status of membership of those communities for 
legal and political purposes. These exigencies have already 
become apparent; and two of the Dominions have passed Acts 
defining their ‘ nationals ' both for national and international 
purposes.’ * 

But stress was at the same time laid on the unity of Members 
of the Commonwealth supposed to arise out of common allegiance 
to the Crown which was taken in the Report as the basis of com- 
mon status possessed by all its subjects. It was further 
claimed that this common status was given statutory recognition 
and force through the operation of the British Nationality and 
Status of Aliens Act, 1914. It was, however, made clear that al- 
though this status could not be conferred on any person to be 
operative throughout the Empire save in pursuance of legislation 
based upon common agreement, 1t was in no way inconsistent with 
the recognition within and without the Commonwealth of the 
distinct nationality possessed by the citizens of individual Members 
of the British Commonwealth. The Imperial Conferences of 1930 
and 1937 re-affirmed those principles in clear words. 

The formula recognised the right of each Dominion to create 

a particular status for political and other 
fommon statas but local purposes and to define by local legislation its 
divergences. ; ee 

own nationals for national and inter- 


Tt also laid down that if any changes were 


national purposes. 
* Cwd. 4479, pars. 74. 
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_ desired in the existing requirements for the common status, provi- 


ee sion ; should be made for the maintenance of the common status 


and the changes should only be introduced after consultation 
and agreement among several Members of the Commonwealth. It 
was agreed at the Conferences that each Dominion should, as far as 
possible, confer its nationality only on those possessing the com- 
mon status and that the possession of that status should be recog- 
nised throughout the Commonwealth. It was, however, stipulated 
that although Dominion nationals should be persons possessing the 
common status, local conditions or other special circumstances 
might from time to time necessitate divergences from that general 
principle. Two points seem to emerge both from the Report of 
the Conference on Dominion Legislation, etec., 1929, and from the 
Imperial Conferences of 1930 and 1937. These are (1) that each 
Dominion is free to act in defining its nationals both far mternal 
and extra-territorial purposes, and (2) that there should be recogni- 
tion by each Dominion of the common status of British subjects 
based on common allegiance to the Crown despite its power to act 
locally. 

This formula is rather defective and lacking in _ precision 
and is liable to misinterpretation in different parts of the British 
Commonwealth. Speaking in the Datl Mr. McGilligan observed 
as follows : 

‘' The essential point is that you have nota single Commonwealth 
nationality based upon a single law. It is not a single Com- 
monwealth nationality at all, or even a dual nationality. The 
Irish Free State national will be that and nothing else so far 

_ as his nationality is concerned. His own nationality law will 
rule him and hig own State, through its representatives 
abroad, will protect him............ And the recognition of his 


Irish nationality will be Commonwenlth-wide and world- 
wide,.’’* 


There was no mention in his speech of the so-called common 
% ; status, far less any recognition of it. That 
Bon eT ee tet =Mr. McGilligan’s speech was not a pleasing 


oration on a festive occasion is proved by 


the Irish Nationality and Citizenship Act, 1935. That measure 


*Mr. McGilligan in Dail Eireann, July 16, 1931, 
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led to an acute ‘‘ triangular *’ controversy in England, in the Free 
State and in Scotland. It repeals for the State the British 
Nationality and Status of Aliens Act, 1914, and the subsequent 
amending legislation. : 
Mr. de Valera claimed that it would be an impertinence if the 
Ot eee le British Government were to claim as citizens 
foray neuter” contro: of their country persons owing allegiance 
to the Free State in view of the Irish 
law. Mr. Thomas, on the contrary, while admitting the 
right of the Free State to define its citizens, challenged 
its power to deprive any British subject of the status he 
possessed presumably in terms of the resolution of the Imperial 
Conference, 1930.* In the course of an article in The Manchester 
Guardian on the subjegt Professor Keith observed that Mr. 
Thomas's dictum was in one sense beyond question. ‘‘If the United 
Kingdom,’’ he wrote, ‘‘ were internationally distinct from the 
Free State, it is clear that as far as international law was con- 
cerned, the State could not by legislation affect the international 
status of a British subject.’’ But he thought that was not Mr. 
Thomas's point. The Dominions Secretary's thesis was interpreted 
to mean that, despite the Irish law, the vast majority of Irish 
citizens would remain British subjects. Professor Keith then 
proceeded to point out that it was certainly effective to deprive of 
British nationality in the State territory all persons whose status 
was as such merely statutory and did not rest on common law. 
He asserted, however, that the case of persons whose allegiance 
was natural by common law was undoubtedly open to argument. 
Three points seem to have been emphasized by Professor Keith 
in connection with the Irish Citizenship Act. 
ents nn Professor First, it was doubtful whether the Irish Free 
State could by legislation destroy the com- 
mon status of Irish men and women as British subjects in places 
outside the Irish territory. Secondly, if the common status was 
based on the English Common Law in respect of any Irish citizens, 
* While it was generally admitted that the abolition of the Oath in respect of the 
members of the Free State Legislature in no way affected the allegiance to the Crown of 


Trish citizens Mr. de Valera appeared to think that under the Act of 1985 the bond be 
tween the Crown and the Trish citizens had ceased to exist 50 far ae the internal sfaire 


of the State were concerned, 
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‘it was doubtful whether the [Trish Free State could pass a Saaicucpaecetaa 
effective to affect or to destroy that status. Thirdly, within the 
Trish territory the Free State was competent to act in defining its 
nationals in defiance of the provisions contained in the Imperial 
statutes relating to nationality. 

It is now for us to examine these three propositions. So far 

as the third proposition is concerned, we 
oe ent teu are on common ground with Professor Keith 

and are definitely of opinion that the Imperial 
authorities could not in law stand in the way of the 
Irish Free State defining its nationals and determining 
their status within the State territory. Any interference 
by the former would be not only against the law but 
against the usage that had been established in the Dominions, 
and was bound to provoke hostility from all the Dominions. 

It is with regard to the other two propositions that 
doubts have arisen. It had been recognised in Paragraph 
78 of the Report of the Conference on Dominion Legis- 
lation, etc., that each Dominion had power to _ evolve its 
distinct nationality both *‘ within and without the Common- 
wealth."" Professor Keith did not refer to that paragraph, but he 
admitted in his letter to The Guardian with reference to the Im- 
perial Conference of 1930, which had adopted the nationality clause 
of the Report submitted a year before, that a Dominion was within 
its rights to define its nationals both for ‘‘national and infernational 
purposes.”" It is true that the Canadian Nationals Act was 
necessitated by the Dominion's anxiety to have a seat on the Inter- 
national Court of Justice, but there is nothing in that Act or 
in any Imperial legislation suggesting that the distinct type of 
Canadian nationality would be internationally valid only in regard 
to the composition or personnel of the International Court save in 
so far as restrictions on its validity, if any, may have been incor- 
porated in the Act itself. There is, in other words, no restriction 
on the extra-territorial effect of any Dominion legislation pertain- 
ing to nationality. All doubt in this matter seems to have been 
removed by s. 3 of the Statute of Westminster.* 


* "It ia hereby declared and enacted that the Parliament of a Dominion has full 
power to make Inwe haying extra-territorinl operation.” It is not to be kopposed that 


* 
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Professor Keith was apparently aware of the force in this con- 
tention as was indicated by his remark that 


The effect of the Statute. 11 responsibility for the situation be- 


from ». 9 of the Btatute alone is the power to legislate extra-territorially derived where 
that section has been applied as, for instance, in Canada, Eire and South Africa and that 
the Parliaments of Australia and New Zealand are incompetent’ to give their legislation 
extra-territorial operation. The position is that if the law im question can be truly treated 
as being necessary for the peace, order, and good government of the Dominion concerned, it 
is @ perfectly valid low; it does not matter whether or not it secks to operate extra-terri- 
torially or whether or not in a particular Dominion 5. 3 of the Statute applies. The phras- 
ing of s. 3 is positive, and not negative. It accords the Dominions a direct power to make 
laws having extra-territorial operation, leaving open the question as to what could, apart 
frorn the section itself, be the lawful extra-territorial operation of any Dominion law, It 
doea not seem to have altered the legal position of the Dominions except to make it 
clear by legislation that the principle as laid down in Maeleod v. Attorney- 
General for New South Wales does not bind the legislation of a Dominion. 
The only consideration to be applied is that if the law possessing non-Domi- 
nion elements is also of Dominion concern, but only of concern to the local as 
diatinct from the central or to the central as distinct from the local legislature, the 
Courts may, in the appropriate case, have to pronounce a central or local law respectively 
ultra vires, ax not being a law for the pence, order, and good guverninent with respect to 
any granted power. As Evatt, J. observes, whether s. 3 operates retrospectively or not, 
it cannot be used as evidence that until the Statute of Weatminster was passed, none of 
the Dominions could exercise their legislative powers so as to affect matters, things, and 
circumstances outside their territory. Mr. Justice Evatt «cems to think, relying on the 
decision in Attorney-Cieneral for the Commonwealth of Australia v. Colomal Sugar Refining 
‘Co., that the Australian States and, for that matter, the Canadian Provinces may also 
legislate extra-territonally grovided the subject-matter of the legislation in question falls 
within their legislative competence, although the section does not apply to the legislatures 
of tho Australian States or the Canadian Provinces. In Croft ¥. Dunphy the poeition as 
existing apart from the effect of the Statute of Westminster was examined by the Judicial 
Committee, and it was affirmed as o broad principle that the powers possessed were to be 
ted as analogous to those of “a fully sovereign State * so lang as they answered the 
Reciption of laws for the peace, order, and good government of the constitutiens!l unit in 
question either generally or, in the appropriate case, in respect of subject-matters specified 
in the controlling Constitution [The Trustees Executors and Agency Co., Ltd., and Another 
v. The Federal Commisstoner of Taration (1933), 40 C. L. R. 220). Read the annotated 
edition of Tne Statute of iW eatmineter by Robert FP. Mabafly, pp. S11. It appears from 
the Government of India Act, 1935, that the Federal Legislature in certain cases bas, 
and a Provincial Legislature has not, power to legislate extra-territorially «(«. 99). It 
may, however, be argued on the analogy of Dominion cases cited above that the Provinces, 
now that the Federal principle bas been introduced, may legislate extra-territorially 
provided that the matters in question are within their legislative competence and that the 
legislation i essential to “‘ the peace, order and good government” of the area cot- 
cerned, On the other hand, reliance may be placed on the doctrine laid dewn im 
Merchant Services ¥. Steamship Coeners aac. L. KR. 702) that ‘‘the true rule with 
respect to subordinate legislatures ts that they will not be held to possess any extra 
territorial jurisdiction unless it is conferred on them expressly or by necessary implication.” 
The point seetns to be obscure and may give rise to doubts and disputes despite the 
provisions of s. 09 and the statutory restrictions on the powers of Provincial authorities 
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which I ad deliberately refrained from safeguarding from ¢ oe 
tion by a Dominion Act the doctrine of common allegiance to the 





Crown. But it is difficult to reconcile this statement to the 


or Eire could be prevented by the Imperial authorities, especially 
in view of the provisions of s. 3 of the Statute, from replacing for 
its citizens the status of British subjects for international purposes 
by a status created by its own law. 


Nor is Professor Keith's reference to the English common law 

free from ambiguity. There is no difficulty 

apres ts Soar Ted relation in the doctrine that the common law in re- 
gard to nationality as in regard to any other 

matter is in force only to the extent that it is not modified by sta- 


* It should be remembered that the validity of on Irish Act can no longer be 
challenged in any British Court. The Privy Council appeal from the Free State has been 
destroyed by Irish legislation. It received a burial in the Privy Council's decision 
in Moore v. Altorney-General for Irish Free State [(1935), A.C. 484; and for Canfaa 
see British Coal Corporation v. The King (19935), A.C. 500). There was, however, lack of 
legal correctitude in the Council's suggestion that the Statute of Westminster had em- 
powered the Free State Legislature to enact legislation abrogating the Treaty of 1921. 
There wae confusion between legislative competence and executive authority; and, as Profes- 
sor Keith points out, under the Irish Constitution as under the British the power to make 
or abrogate Treaties is vested in the executive and not in the legislature. What perhaps 
wae meant by the Council was that the Statute gave the Free State Parliament power to 
legislate in such & manner as to annul the effect in municipal law in the Free State of any 
provision of the Constitution or of the Treaty. To abrogate a Treaty and to destroy its effect 
as municipal law are two different things (Keith ; Letters and Essays on Current Imperial 
ond International Problems, 1935-35, pp. 30-49). But note ahbould be taken of the 
fact that in summing up the Council pointed out that the Treaty and the Constituent Act 
formed parte of the Statute Jaw of the United Kingdom, each of them being 
part of an Imperial Act. The Privy Council having been eliminated, any decision 45 
regards validity rests with Irish Courts; and should those Courts decide against the policy 
of the Government the latter might neck legislation countering the effect of a judicial 
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tute, and Professor Keith was perfectly right when he argued that 
the common law regarding British nationality was practically su- 
perseded by Acts of Parliament and was not revived by their Pe 
wherever that repeal might take place. But there was a suggestion 
in his letter that if the law of British nationality were part of the 
common law of England, the Free State could not affect it by 
legislation. It means, in short, that the English common law 
is binding upon a Dominion Government. This view seems to 
be untenable. There is no reservation in the case of the Dominions 
in regard to the law of nationality. Their competence in this be- 
half, under the Statute of Westminster, does not appear to be open 
to any doubt. 

S.2 of that Statute expressly provides that the Colonial 
Laws Validity Act shall no longer apply to any law enacted by the 
Parliament of a Dominion. In order to put the matter beyond 
challenge it further lays down that ‘‘ no law and no. pro- 
vision of any law made after the commencement of this 
Act by the Parliament of a Dominion shall be void or in- 
operative on the ground that it is repugnant to the law of England 
or to the provisions of any existing or future Act of Parliament of 
the United Kingdom, or to any order, rule or regulation made 
under any such Act, and the powers of the Parliament of a Domi- 
nion shall include the power to repeal or amend any such Act, 
order, rule or regulation in so far as the same is part of the law of 
the Dominion.’’ Where then is force in the contention that the 
Trish Free State or, for that matter, the other Dominions, could not 
modify or alter the status of their own citizens which might have 
been based on the English common law? 

We note, however, that Professor Keith in his letter to 
~ The Guardian did not state his _ pro- 
International status of sition in this regard quite definitely, but 
Beieh. cobjects. ee was a Sal hint which appears 
to us to be inconsistent with the development and inci- 
dence of Domimon sovereignty. ‘Tf the United King- 


decision So far as Canada is concerned, the Council's judgment in the Brotish Coal 
Corporation Case was confined to criminal appeals. The legal position as regards civil suits 
as snch was not deslt with. 
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dom,”’ says Professor Keith, ‘‘ were internationally distinct from 


e Free State, it is clear that as far as international law was con- 


cerned, the State could not by legislation affect the international 


status of a British subject.’" It is a conclusion which is based upon 
a hypothetieal premise. What Mr. de Valera claimed was not the 
right to affect the international status of a British subject qua 
British subject but the power to prevent the United King- 
dom from claiming to determine the national and international 
status of an Irish citizen. What the status of an Irish national is 
and should be in international law is the concern now not of the 
United Kingdom but of the Free State or Etre as at present it is 
called. It is a matter of negotiations between that State and 
Foreign Powers. The Statute of Westminster seems to point to 
that conclusion, But strictly from the point of view of law, two 
propositions seem to arise. The first is that an Trish citizen's sub- 
jecthood to the Crown remains so long as Rire either internally or 
externally owes allegiance to the Crown. Secondly, it may be 
argued with some force that in so far as an Trish legislation pur- 
porting to have extra-territorial operation is repugnant to a future 
Imperial legislation the Trish legislation 1s superseded to the ex- 
tent of repugnancy at least on the ground that the Statute of 
Westminster itself is a British Act and is sudject to alteration by 
the British Parhament. 

Now, although the common British law of nationality does 
not carry with it common rights, privileges 
and liabilities in all parts of the Empire— 
in Hire it is claimed that the Imperial law 
has been abrogated in so far as it affected it—the position in India 
of European British subjects is different and has been so since the 
beginning of British rule here. In addition to the rights enjoyed 
by all His Majesty’s subjects, European British subjects have 
enjoyed certain exclusive privileges in criminal law, a subject 
which is dealt with elsewhere in this chapter. 

It has been seen that under s. 2 of the Statute of Westminster 
those Dominions, which have adopted it, are entitled in law to 
enact legislation nullifying the Imperial Act of nationality or any 
Act of Parliament or any law of England in so far as the same is 
part of the law of those Dominions. That power they may exer- 


The position of European 
British subjects in India, 
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cise, but even apart from the Statute itself action was taken by 
some of the Dominions to discriminate between different classes of 
British subjects. No analogous power was given to India under 
the Government of India Act.* Such power is deliberately denied 
under the India Act of 1935.t 
The relevant section of the present Act provides that nothing 
Indian legislatures have '2 the Act shall be taken to empower the 
no oo renee ie law Federal Legislature or any Provincial Legis- 
: lature to affect ** the law of British nation- 
ality.”’ That provision read with the power of Parliament to legis- 
late for British India, or any part thereof,t leaves the Indian 
Legislatures, Central as well as Provincial, in a position of com- 
plete subordination to Westminster in an important sphere 
of municipal legislation. It should be noted further that this 
section denies to those legislatures power to initiate legislation 
even with the previous sanction of the Governor-General or 
the Governor, a procedure provided for in s. 108. The restrictions 
contemplated in ss. 108-110 are more specific and detailed «than 
those mentioned in s. 65 of the repealed statute, although examined 
closely it does not appear that the rights have been curtailed save 
in so far as specific prohibitions may be construed as limiting, 
qualifying or destroying rights in respect of the matters speci- 
fically set out. 
What does ‘‘the law of British nationality’ mean? In a broad 
and general sense, it may be interpreted to 
ig gerade 7 Prgheegs include both the statute law and the com- 
mon law relating to nationality, and in this 
sense the legislatures in India are not competent to touch either 
the Parliamentary statutes that have so far been passed or may 
be passed in future or that residue of common law on the subject 
that has not yet been superseded by competent legislation. In a 
narrow sense, the phrase may heeconstrued to mean only common 
law as distinguished from statute law so that the competent legisla- 
ture in terms of s. 104 of the present India Act may be empowered 
by the Governor-General by public notification in the exercise 


* 5. 65 (2) (i). 
+=. 110 (b) (i). 
Ta. 110 (a). 
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Jeaving unimpaired the common — 
ting to nationality. oe . 
That a distinction has been made between ‘‘ law "’ 
and ‘‘ Act ’’ by the framers of the Act is apparent from the 
fact that while reference in the section is made to e the law 
of British nationality,’’ there is mention therein of the Army 
Act, the Air Force Act and the Naval Discipline Act. There may 


‘be support for the narrower interpretation in the provisions of 


s. 2 (2) of the Statute of Westminster, 1931, as well of s. 3 of the 
Colonial Laws Validity Act, 1865, in both of which Acts the law 
of England therein used was intended to exclude the statutes. 

Perliaps the wider interpretation is more sound in view of the 
fact that while giving the Federal Legislature power to legislate as 
to ** naturalisation,’’* the Seventh Schedule to the Act does not 
include +. ’* in any of the three 


citizenship *’ or “‘ nationality 
Lists into which the subjects have been classified for legislation. 
The powers of the Central Legislature under the Government of 
India Act as regards ‘‘ naturalisation *’ have been retained for the 
Federal Legislature as envisaged under the new Act, and pending 
the inauguration of Federation, for the Central Legislature. It ap- 
pears that the framers of the Act were moved by an anxicty to 
preserve in India not only the status of British subjects as defined 
in the Imperial Act of 1914 but also the status that some may enjoy 
at common law on the analogy of Calvin’s Case. But the phrasing 
is unhappy and unfortunate and may lead to conflicts; and if, as it 
appears, the intention was to save both the statute law and the 
common law Parliament ought to have mentioned in the relevant 
section both *' the law of British nationality *’ and ‘* Acts re- 
lating to British nationality.’’ 


The Indian Act of 1926 (Act VIT) is a Naturalisation Act and 


principally tntended for foreigners techniecal- 


The Indian Naturalisatic ) : | 
st. ~:~ sd atid aliens. It confers upon the Local 


Government, but in terms of the Govern-— 


ment of India Act, 1935, read with the Government of 


* List I, item 49. 


t * Local Government "' hae ceased to exist under the 


rt 
Act of 1935. ‘The term now used is yatom inaugurated by the 


** Provincial Government."’ Read s, 811 (2). 
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India (Adaptation of Indian Laws) Order, 1937, the Central 


Goyernment,* powerf to grant a _ certificate of naturalisa- — 


tion to a person who makes an application in that be- 
half and satisfies the Government concerned that he is neither a 
British subject nor a subject of any State in Europe or America 


or of any State in which an [Indian British subject is prevented 


by or under any law from becoming a subject by naturalisation, 
that he has, during a period of not less than five years immediately 


preceding the date of his application, either resided in British 


India or been in the service of the Crown in India, that he has an 
adequate knowledge of a language which has been declared by the 
Central Government to be ‘‘ one of the principal vernaculars} of 


@ According to the adaptations made in the General Clanses Act, 1897, by the 
Government of India (Adaptation of Indian Lawa) Order, 1937, “* Central Government ™ 
shall (a) in relation to anything done or to be done after the commencement of Part IIt 
of the Government of India Act, 1935, mean the Federal Government, and (b) in relation 
to anything done before the commencement of Part TTT of the said Act, mean the Governor- 
General in Council, or the authority competent at the relevant date to exercise the 
functions corresponding to those subsequently exercised by — the Governor-General in 
Council. ** Federal Government " sgain shall (#) in relation to anything done or to be 
done after the commencement of Part IIT of the Act of 1935, but before the establishment 
of the Federation, mean, aa respecta matters with respect to which the Governor-General 
is by or under the provisions of the said Act for the time being in force required to act in 
his discretion, the Governor-General, and us respects other matters, the Governor-General 
in Council, and (b) in relation to anything done or to be done after the establishment 
ef the Federation mean the Governor-General acting or not acting in his discretion, and 
exercising or not exercising his individual judgment, according to the pProviston in that 
behalf made by and under the Act. It shall include, in relation to functions entrusted un- 
der section 124 (1) of the Act to the Gevernment of a Provinee, the Provincial Government 
acting within the scape of the authority given to it under that sub-section. ~ Provincial 
Government," os respects anything done or to be done after the commencement of Part 
Ill of the Act, eball mean (a) in a Governor's Province, the Governor acting or not 
acting in his discretion, and exerciaing or not exercising bis individual judgment according 
to the provision in that behalf made by and under the Act; and (b) in a Chief Com- 
missioner’s Province, the Central Government, and as respects anything done before the 
eommoncement of Part IIT of the Act, shall mean the authority or person authorised at 
the relevant date to administer executive government in the Province in ques Ky 
the Interpretation Act, 1580, as amended by Order in Council, the expression CGovernor- 
General *’ shall, when used in relation to British India or Indias, (a) in relation to the 
period between the commencement of Part IIT of the India Act and the establishment of 
the Federation, mean the Governor-General in Council: (b) in relation to any period after 
the commencement of Part ITT, be construed o* including a reference 
a Province in India acting within the soope 
of the India Act. . 

4 This executive power \s 

t ‘The term *' vernacular "* is used in the Act. 
as being derived from verna which means the language of the home-born slave. When, 


te the (,owernor of 
of anv authority given to him under Pare VI 


fen Lei. 


derived from the Seventh Schedule, List T, 
The expression scems to be offensive 
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~ to reside in British India or to enter or continue in the service of 
the Crown in India,* ei 
} Every person to whom a certificate of naturalisation 
has been granted, within thirty days from’ the date of the grant, 
shall take and subscribe to the oath of allegiance to the Crown 
provided that the time may be extended by the appropriate Govern- 
‘ment in certain caseés.¢ A naturalised subject is deemed a British 
subject and is entitled in British India to all the rights, privileges 
and capacities of a British subject born within British India ex- 
cept such rights, privileges and capacities, if any, as have been 
withheld from him by the certificate of naturalisation granted to 
him, and is subject to all the obligations, duties and liabilities of 
a British subject.{ 

The appropriate Government have power to revoke any certi- 
ficate of naturalisation issued by them on certain grounds. The 
certificate, for instance, is liable to be revoked in the case of a 
naturalised subject who has, since the date of the grant of the certi- 
ficate, been, for a period of not less than seven years, ordinarily 
resident out of His Majesty's dominions otherwise than as a re- 
presentative of a British subject, firm or company carrying on 
business or of an institution established in His Majesty's domi- 
nions, or in the service of the Crown, and has not maintained 
substantial connection with His Majesty's dominions. § 

This Act in no way affects the law of naturalisation provided 

| under the scheme of the 1914 Imperial Act 
Seitith sublecte tn Indice which gives a naturalised British subject the 
status of a natural-born British subject 


prior to amendment by Order in Council, the power was vested in the ‘Local Government,"’ 
the knowledge of « *' principal vernacolar '' of the Province as declared by the Government 
concerned was one of the conditions Inid down. ‘' One of the principal vernaculars of 
British Indian” bas now been substituted for “a principal vernacular of the Province.''’ In 
Routh Africa and Canada the knowledge of Afrikaans and French respectively on the part 
of a naturalised subject is deemed enfficient, .y 

© «. 8 (C1) of the Indian Naturalisation Act. ; - 

ts. 6. It should be noted that the faunctions in respect of -rection i 
wub-section (5) of s. 8 and s. 12 of the Indinn Naturalisation Act eat been euler eee 
Provincial Governments with their consent in exercise of the powers conferred by sub- 
section (1) of s. 124 of the Government of India Act, 1935, upon the Governor-General 
(Notification No. 226/37, dated the Ist of April, 1938). . . 

+ aa. 6 (1) and 7 (1), is. 8 (2a). | 


4 = ce Ae has - 
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throughout the Empire subject to certain conditions in the case of 
the Dominions. The Indian law of naturalisation is an addition to, 
and not a derogation from, the Imperial Act of 1914 on the subject 
of *‘ naturalisation.'" For the purposes of certain rights, exemp- 
tions or liabilities, as the case may be, the present India Act has 


evolved a rather novel method of classification based, more or less, 
on domicile. According to that classification there may be inter 


alia five classes of British subjects, viz., (1) those domiciled in 


India,* (2) those domiciled in British India,t (8) those domiciled 
in the United Kingdom, } (4) British subjects of any other domicile 


within the Empire, and (5) aliens naturalised as His Majesty’s 
subjects in British India under the Indian Act of 1926 or the 
Imperial Act of 1914. 
It is interesting in this connection to examine the status of 
aliens in British India. They owe temporary 
Sat goes of aliens 12 allegiance to the Crown and are entitled to the 
protection of Indian laws.§ But franchise, 
Provincial or Federal, is not extended to them and is restricted 
only to a British subject, the Ruler or subject of a Federated State 
and, if and in so far as it is so prescribed with respect to any Pro- 
vince, and subject to any prescribed conditions,|| the Ruler or a 
subject of any other Inglian State. A person, however, is not quali- 
fied to be chosen as a representative of British India to fill a seat in 
the Federal Legislature unless he is a British subject or the Ruler or 
a subject of a Federated State provided that the Ruler or a subject 
of an Indian State, which has not acceded to the Federation, may 
fill a seat allocated to a Province if he would be eligible for member- 
ship of the Legislative Assembly of the Province, and in such cases 
as may be prescribed, may fill a seat allocated to a Chief Com- 
missioner’s Province.1 The object of the proviso is in the mar 
to throw open membership to subjects of Marwar many of whom 





* g. 208 of the Government of India Act, 1935. | 
+ Chap. Ill of Part V of the Government of India Act, 1955. 


_ t Ibid, 


§ Johnstone v. Pedle@ (1%21), 2 A.C. 262; De Jager v. Attorney-General for Natal 
A.C, 426. / | | 
en Sixth Schedule, Part I, para. 3; The Government of India (Provinctal Legista 
‘we Assemblies) Order 10365, Part I, para. 5; The Government of India (Provincial 
Councils) Order, 1936, Part I, para. 6. 
| 4 Firat Schedule, Part 1, pars. 1. 


* 





— Bri an § a by Haturalisation or cihecwtie.’ Like fecttin. 
t ons without that proviso apply in the case of representatives of 
‘Indian States to fill seats in the Federal Legislature,* that is to 
say, a person shall not be qualified to be appointed to fill a seat in 
either Chamber of the Federal Legislature unless he is a British 
subject or the Ruler or a subject of an Indian State which has ac- 
ceded to the Federation. 

As regards the composition of Provincial Legislatures, the law 
provides that a person shall not be qualified to be chosen to fill a 
seat therein unless he is a British subject or the Ruler or a subject 
of a Federated State or, if it is so prescribed with respect to any 
Province, the Ruler or a subject of any preseribed Indian State. T 
In this case also the object is to enable subjects of Marwar other- 
wise qualified to offer themselves for election to either House of 
a Provincial Legislature, and the provision seems to be a cont- 
nuance of the rules made under the Government of India Act, 

The rule generally to be followed in regard to any office under 
the Crown in India is to exclude per- 
sons who are not its subjects,t but 
certain exceptions have been made. For 
example, the Ruler or a subject of a_ Federated State shall 
be eligible to hold any Civil office under the Crown in India in con- 
nection with the affairs of the Federation.§ Again the Governor- 
General as regards the Federation or the Governor as 
regards his Province may declarel| that the Ruler or any 
subject of a specified Indian State or any native of a 
specified tribalf area or territory adjacent to India** shall 
be eligible to hold any Civil office, being an office specified in 


Exceptions to the general 
rule. 


* First Schedule, Part IT, para. 4. 

* Fifth Schedole, para. 1 (a). 

> #. 262 (4). 

6 #. 262 (1). 

|} «a. 262 (1) and (2). 

$In the Act, unless the context otherwise requires, & Tribal a 

areas along the frontiers of India or in Baluchistan which are not ak organi 

a of ering or 2 any gp State or of any foreign State [s, 911 (1)]. Such places 
example, as Sikkim tan and Tibet are "* tribal a "witht meanin ; 

the section. Lie hee g of 

** For example, Nepal. 
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his declaration.* The Secretary of State, on the other hand, is 
given power to declare that any named subject of an Indian State, 
or any named native of a tribal area or territory adjacent to India, 
shall be eligible for appointment by him to any Civil Service under 
the Crown in India to which he makes appointments; and any 
person who, having been so declared eligible, is appointed to such. 
a service, shall be eligible to hold any Civil office.t Further, the 
Governor-General, or in relation to a Province the Governor, may = 
authorise the temporary employment for ariy purpose of a person 
*other than a British subject.t It should be remembered that in 
discharging his functions as contemplated in s? 262 the Gover- 
nor-General or the Governor is required to act in the exercise of his 
individual judgment. § 


An exception is also made in s. 234 under which the power 
of His Majesty, and of any person authorised in that behalf by 
His Majesty, to grant Commissions in any naval, military or air 
force raised in India extends to the sranting of a Commission in 
any such force to any person (not exclusively a British subject) who 
might be, or has been, lawfully enlisted or enrolled in that force, 
a provision which should be read with s. 8 (b) and (e) 
(iii) of the Act. While the executive authority of the 
Federation extends, “amongst other matters, to the raising 
in British India of naval, military and air forces and to 
the governance of His Majesty’s forces borne on the 
Indian establishment, it does not extend = to the enlistment 
or enrolment in any of those forces raised in India of any person 
wnless he is either a British subject or a native of India or of 
territories adjacent to India. The right to being enlisted or en- 

* Provisions as to ** declaration " or British subjecthood did not apply for a period 
of twelve montha from the date of the commencement of Part TIT of the Act to persons 
who iramediately before the said date had been holding an office under the Crown [para. 15 
of the Government of India (Commencement and Transitery Provisiens} Order, Lee 
In order that subjects of Indian States may not be debarred from bolding appointments 
contemplated in the section a resolution of the Congress Working Committee adopted im 
March, 1038, urged the exercise of the power by the anthority concerned That power 
has been exercised im 8 number of cases. Read the Glowernment of Tndia nofitcations 
published in the India Gazette in March, 15, 


+a, 262 (3). 
t Proviso to «, 262 (4). 


§ ». 262 (5). 





Se is thus Saar t to faba ects of the Indian States and inhabi- 

“tants of territories other aor British, such, for instance, as the 

Gurkhas. Similar provisions have been made for the period of 
transition elapsing between the commencement of Part LIT of the 
Act and the establishment of the Federation.* 


Somewhat drastic powers are conferred upon the Central 
Governmentt by the Foreigners Act of 18644 
The qoretgners Act and oa. amended in 1915§ to prevent aliens from 
residing in British India or to order any 
foreigner to remove from British India. A foreigner, who refusess 
to remove or returns after removal, may be apprehended and kept 
in detention. In specified areas foreigners may be required to 
report their arrival and obtain licenses for travel, ete. | Despite 
discriminations to which aliens are subjected in India, the English 
common law forbidding the ownership of ‘‘ real property "' by 
aliens has not been applied here.|| But it is open to an appropriate 
legislature in India to enact legislation depriving aliens of the 
privilege to acquire rights in land. 





The position of subjects of the States in British India 
is not free from ambiguity, although, as we have seen, 
the restrictions on aliens in respect of franchise, member- 
ship of legislatures or public authoritie$’ and appointments 
to offices under the Crown do not as a general rule and in their 
entirety apply to them. The Rulers themselves owe allegiance to 
the Crown. They are, however, immune from the jurisdiction 
of the courts In England,? but in Scotland** the courts refuse 
exemption for personal wrongs at least. In other words, they do 
not enjoy immunity in Scotland in respect of torts committed by 
them in their personal as opposed to sovereign capacity. In 


* Proviso (ii) to «. 513 (2). 

+ The Provincial Government now have no power under the 1935 Act read with 
the Indian Lawes Adaptation Order, 1937, The executive authority of the Federation in 
thin behalf may be entrusted to a Provincial Government with their consent under a. 194 
(1) of the Government of India Act, 1935, 

3 Act TIT of 1564. 

§ Act ITT of 1915. 

i Mayor of Lyons wv. East India Co. (1836), 1 Moo. Ind. 

S Statham v. Statham and the Gackwar =! Baroda Gave bY 


* Ross v. Sir Bhagvat Sinhjee (1891). o 
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foreign countries subjects of the States are treated as British sub- 
-jects* and entitled to British protection while internally, their 
territory not being British, they cannot be accepted as British 
subjects. 

The denial by statute to nationality even by naturalisation 

. to the citizen of any State in Europe or 
Discrimination | seainst America or of any State which refuses to ad- 
. mit to its citizenship any British Indian sub- 
ject is rather significant in view of the interpretation that the 
expression ‘‘a free white person,’’ used in the provisions for 
naturalisation in U. S. A., has received in judicial adjudications, 
-especially in Mr. Justice Southerland’s judgment in what is known 
as the Thindt Case. In delivering the judgment Mr. Justice 
Southerland observed inter alia : 


.' We are unable to agree with the district court, or with other 
lower Federal Courts, in the conclusion that a native Hindu 
is eligible for naturalisation. The words of familiar speech, 
which were used by the original framers of the law, were 
intended to include only the type of men which they knew 
as white......... There is much in the origin and historic deve- 
lopment of the statute to suggest that no Asiatic whatever 
was included. What we now hold is that the words ‘* free 
white persons" are words of common speech, to be inter- 
preted in accordance with the understanding of the common 
man, synonymous with the word ° Caucasian * only as that 
word is popularly understood. As so uhderstood and used, 
whatever may be the speculations of the ethnologist, it does 
not include the body of people to whom the appellee be- 
longs.** 


That decision was cited as an authority for denying, in In re 
Feroy Din by the district court for the Northern District of Cali- 
fornia, naturalisation to an applicant who was a native of Afghanis- 
tan.t The judgment in the Thind Case states the present 
law and the effect thereof was to nullify in law and in fact the 
naturalisation, acquired on the authority of certain judgments§ 


* 53 & 64 Vict. c. 37, «. 15. 

+ United States v. Thind, 201 U. 8. 204, 215 (13) 
t 27 Fed. (21) 565 (1928). 

§ In re Mohan Singh, 257 Fed. 200, 213 (1019). 
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of lower courts, by a large number of Indians who had settled 
there. Tt appears, therefore, that the provisions of the Indian 


Naturalisation Act of 1926 in effect forbid naturalisation to citizens 


of U.S.A. especially having regard to the interpretation that the 
existing American law has received from the Supreme Court. 
Let us now see what the European demand for pea Sete 
2 against commercial discrimination in Britis 
safeguards in British India amounts to. The question was hotly 
saa discussed at the annual meeting of the 
Associated Chambers held in December, 1928. In July, 1928, 
they addressed a memorandum to the Simon Commission which 
was circulated among members of Parliament and commercial 


bodies in England. The memorandum insisted on a de- 
finite and clear provision for the protection of European 
trade and commerce against discrimination. In October, 


1929, the Federation of Indian Chambers and _ Industry 
issued a rejoinder to the memorandum of the Associated 
Chambers in which the former body made it clear that 
‘* there can be no self-government in India if she is to be denied 
the power to devise and follow a national economic policy, in- 
cluding the right, if her interests require it, for making economic 
discrimination against non-national interest,’’ In July, 1930, 
the Associated Chambers again came forward with a circular pro- 
testing vehemently against discrimination in trade and commerce. 

The Simon Commission, on the evidence placed before them, 
definitely ruled out the proposal for preventing such discrimination 
by attempting to define it in a constitutional instrument. Refer- 
ring to the drafts and clauses which had been submitted before 
them by the European Association and the Associated Chambers of 
Commerce and which those two bodies desired to be incorpcrated 
in the Constitution, the Statutory Commission observed : 


“We have given careful consideration to their proposals, but there 
are objections to securing protection by the means they 
suggest to which we can find no answer. Many other interests 
have asked for similar constitutional safeguards and we are 
clear that statutory protection could not be limited to parti- 
cular minorities, or to discrimination in matters of trade and 
commerce only. The statutory provision would therefore have 


- 
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to be drawn so widely as to be little more than a statement 
of abstract principle affording no precise guide to courts which 
would be asked to decide whether a particular group consti- 
tute «a minority, ahd whether the action complained 
of was discriminatory................ These objections are decisive 
against the proposal to prevent discriminatory legislation by 
attermpting to define it in a constitutional instrument.’’* 


In the Minorities Sub-Committee of the First Round Table 
Conference the principle of protection against discrimination was 
generally accepted by all sections of the delegation. The 
principle found expression in a memorandum submitted on behalf 
of the *‘ depressed ’' classes, t and also in the speech of Sir Hubert 
Carr who represented the European community in India at the 
Round Table Conferences. 


Sir Hubert Carr said : 


‘‘ We are not asking for any rights or privileges for our own com- 
munity; we simply want to be recognised to have exactly the 
same rights—when I say “ we’ I refer to those of us from 
Great Britain and Northern Ireland—as any of His Majesty's 
subjects in India with regard to commerce and industry. That 
is a point which we do not attempt to make on behalf of all 
citizens of the British Empire. We recognise the position of 
India and we feel that it should be open to the Indian Govern- 
ment to make such arrangements as it wishes to make with 
other parts of the Empire who may discriminate against India. 
Therefore, my claims are made on behalf of those from Great 
Britain and Northern Ireland."’} 


As for Indian fiscal policy, his views were expressed in 
these words: ‘‘ We are not wishing in any 

2 Bae cramcegy on Indian way to attempt to put any restrictions upon 
% Indian fiscal policy. If India wishes to go 

in for a tariff wall, she must be allowed to decide her own destiny, 
but behind that wall we woula expect to be allowed to work in 
exactly the same way 4s Indians."'§ Then he proceeded to criti- 


* The Simon Commission Report, Vol. II, pp. 129-80. 

+ The Sub-Committee’s Report (Minorities), Vol. TTT, p. 171. 
Tibid., p. 39. 

§ Ibid. 
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‘és » the policy recommended by the External Capital Committee 
w ) expressed the desire that the Government of India should in- 


‘sist On a certain percentage of Indian Directors and Indian Capital 
and Indian Staff in industrial undertakings of a particular type and 
in certain circumstances. Sir Hubert stated : 


“We would not possibly accept that as any basis whatever for the 
treatment of British commerce in India......... To start with, 
we do not believe it is really practical to insist upon a certain 
number of Indian directors......... As regards capital, we claim 
absolutely equal rights for starting rupee companies except 
when Government makes specific financial assistance to some 
concerns: then we recognise obviously the right to demand 
that that capital shall be rupee capital; but indiscriminate 
instances of this point would only militate against the standard 
of various useful institutions such as Banks, Insurance Com- 
panies, ete., and would achieve no good object in. our 
opinion.’’* 


Lastly, Sir Hubert put in a plea before the Conference for 

a comprehensive reciprocal Treaty between 

A reciprocal Treaty. the Government of Great Britain and the 

Government of India covering immigration, 

settlement, residence, travel, exercise of any form of occupation, 

carrying on of any kind of business or acquisition of any kind of 

property—a Treaty which must guarantee to European British 

subjects in India and His Majesty's Indian subjects in the United 

Kingdom an absolute equality of position and status in commercial 
and industrial matters. : 

The Minorities Sub-Committee approved in principle of the 
proposal for a comprehensive commercial Treaty between the 
United Kingdom and India on a reciprocal basis and the mainte- 
nance of the status quo in regard to the privileges in criminal 
trials enjoyed by members of the European community in British 
India. Their recommendation embodied in Paragraph XIV of 
their Report was amended by the Committee of the whole Con- 
ference at their meeting in the following words : f 


“ At the instance of the British commercial community the princi- 
ple was generally agreed that there should be no discrimina- 


* The Sub-Committee’s Report (Minorities), p. 40. 
+ Mr. M., A. Jinnah dissented from this view. 
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tion between the rights of the British mercantile community, 
firms and companies trading in India and the rights of Indian 
born subjects, and that an appropriate Convention based on 
reciprocity should be entered into for the purpose of regulating 
these rights. 


It was agreed that the existing rights of the European community in 
India in regard to criminal trials should be mainhtained."'* 


At the Second Round Table Conference representatives 
of the minorities in India including Muslims, 
ae Peg ager sine Europeans, Anglo-Indians and depressed 
classes submitted a joint memorandum to 
the Prime Minister urging the need for the protection of 
the rights of minorities and giving a detailed scheme for the pur- 
pose which His Majesty’s Government incorporated in the pro- 
ceedings of the Conference. In that memorandum it was proposed 
that ‘‘ statutory safeguards shall be incorporated in the Constitu- 
tion protecting all against discrimination in legislative enactments 
affecting’ any community."’ The exact formula evolved at the 
Round Table Conference regarding commercial discrimination has 
not been incorporated in the White Paper or in the Government of 
India Act, 1935. 

But the broad principle underlying that formula, t.e., 
that of protection against commercial discrimination has been 
accepted;t and it will be seen that apart from his exclusive re- 
sponsibility for the Reserved Departments dealt with in Paragraph 
11 of the White Paper and s. 11 of the Act the Gover- 
nor-General in administering the entire Government at the Centre 
has ‘* special responsibilities “"} in respect of the following, 
amongst other, matters, namely, (1) the safeguarding of the legiti- 
matesinterests of minorities, (2) the securing in the sphere of exe- 
eutive action of the purposes which the provisions of Chapter IIT of 
Part V of the Act (ss. 111-12] dealing with provisions with re- 
spect to discrimination, ete.), are designed to secure in the sphere 
of legislation, and (3) the prevention of action which would sub- 


* The Report of the Round Table Proceedings, Vol. ITI, p. 158. For fuller discussion 
read the Report of the Round Table Proceedings, Vol. Il, pp. 1036-1151. 

| Paras. 122 and 123 of the White Paper; ss. 111-191 of the India Act, 1035. 

t Para. 18 of the White Paper; s. 12 (1) (ce). (e) and (f) of the Act. 






good: Per eee: hades or Burmese origin imported into 
meets 5 to discriminatory or penal treatment. Identical responsibi- 
- lities mutatis mutandis are conferred upon a Provincial Governor.* 


= The « Act, therefore, guarantees safeguards against both legislative 


‘and administrative discrimination. 


As regards legislative protection against discrimination in 
taxation, the Act provides that without the 
legilative ~ OF gig oF previous sanction of the Governor-General 
acting in his discretion no Bill or amendment 
shall be introduced into the legislature which subjects persons not 
resident in British India to greater taxation than persons resident 
in British Tidia or subjects companies not wholly controlled 
and managed in British India to greater taxation than companies 
wholly controlled and managed therein.t The object of this clause 
is not to prohibit discrimination in taxation as such as _ be- 
tween persons referred to but to prevent discrimination of a parti- 
cularly severe type. It is intended to protect persons who earned 
and saved money by carrying on a profession or conducting a trade 
while they were resident in British India and who have ceased 
any longer to reside in the country. It applies to companies as 
well as to individuals. In different countries non-residents are 
taxed in varying degrees of severity, and in British India the 
appropriate legislature is not prevented from enacting laws taxing 
non-residents or subjecting them to discriminatory treatment in 
taxation as distinguished from residents. That power belongs to 
it subject to the Governor-General’s intervention. 
A British subject domiciled in the United Kingdom 
is exempt from that portion of any Federal or Provincial 
lawt which (a) imposes restriction on the right of entry 


*». 62 (1) (b) and (d), . 

+ «. 106 (1) (f). 

2 Under a. Sil (2), unless the context otherwise requires, ‘* Provincial Act "' and 
“ Provincial Law “* mean, subject to the provisions of the section, an Act or law made 
by « Provincial Legislature established under the Government of India Act, 19085, Read 
in this connection the provisions relating to the legislative powers of a Governor and the 
Governor-General made in Chapter [TV of Part ITI (#8, 88-90), Chapter TV of Part IT 
(aw. 42-44) and ss. 311 (6) of the Act, ‘* Federal Act "' and ‘ Federal law" are not 
defined in the section, bot reliance may be placed in construing these terms on the 
General Clauses Act, 1897, as amended by Order in Council (#, Baa read with », Sao) 
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into British India, or (b) imposes by reference to place 
of birth, race, descent, language, religion, domicile, resi- 
dence or duration of residence, any disability, liability, restriction 
or condition in regard to travel, residence, the acquisition, holding 
or disposal of property, the holding of public office, or the carrying 
on of occupation, trade, business or profession.* But the 


protection goes by virtue of proviso to sub-section (1) of 


the section if a Crown’s subject of British Indian domicile 
is subjected to any disability, liability, etc., im regard to 
the same matter imposed on the same ground under the law of the 
United Kingdom by reference to the same principle of distinction. 

By sub-sections (2) and (3) of the section the right of entry 
on the part of a British subject, wherever domiciled, is to 
a certain extent curtailed. Sub-section (2) saves any law of 
British India empowering any public authority to impose 
quarantine regulations, or to exclude or deport individuals, 
wherever domiciled, who appear to that authority to be “ un- 
desirable ** persons. The latter sub-section authorises the Gover- 
nor-General or, as the case may be, the Governor, acting in his 
discretion, to notify the suspension of the right of free entry into 
British India or other rights guaranteed under sub-section (1) of 
the section for the prevention of any grave menace to the peace 
or tranquillity of any part of India or of any part of a Province, 
or for the purpose of combating crimes of violence intended to 
overthrow the Government. Both by law and executive action 
can the provisions of sub-section (1) of the section be nullified in 
eertain circumstances. 

The section seems to suffer from a somewhat clumsy drafts- 
manship and the qualifications are vague and wide. Professor 
Keith is right in pointing, upon the analogy of restrictions im- 
posed by certain Dominions on Indian immigration on economic 
grounds,t to the possibility of Indian attack on this score. 
There is nothing in the relevant section, it is submitted, 


* «, 111 G1). It appears that discrimination on grounds of caste or colour is nut pro- 
tected against; nor is there any restriction on the competent legislatures in respect of discri- 
minatory legislation on the ground of non.continuity of residence, for only duration of 
residence is specifically mentioned for the purposes of protection. 

* Keith ; A Constitutional History of India, p. 378. 
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that may be construed as preventing a legislature in British 
India from empowering by legislation an appropriate public 
authority to deport British subjects domiciled in the United 
Kingdom or elsewhere or refusing them entry on_ the ground 
that they are politically or from economic considerations or 
otherwise ‘‘ undesirable '’ persons. But if in any given case the 
Governor-General or the Governor, as the case may, may have 
grounds for suspicion that the power as to quarantine regulations 
or the right to exclude or deport individuals is being used for the 
purposes of discrimination, he can intervene in exercise of his 
‘* special responsibilities ’’** for the protection of minorities over- 
riding the advice of his Ministers. No such protection is possible 
in the United Kingdom for British subjects domiciled in British 
India from the very nature of the British constitutional system 
where the King in fact cannot as a general rule interfere with the 
activities of his Ministers. This disparity only brings out in bold 
relief the restricted scope of reciprocity between British India and 
ihe United Kingdom. 


Discrimination in taxation against British subjects of United 

| Kingdom or Burma domicile and against 

uke = 8" companies incorporated under the laws of 

either of those countnies, whether before or 

after the passing of the Constitution Act, is prohibited. A law 

becomes discriminatory within the meaning of the section should 

it result in heavier taxation on such persons or companies as speci- 

fied in the section than that to which they would be liable if domi- 

ciled in British India or incorporated under the laws of British 
India, as the case may be.T 


Tt would be difficult, if not impossible, under this sec- 
tion to resist successfully any legislation imposing “as in 
Anstralia a penal and discriminatory taxation on non-resident 
subjects; for evidently it does not, as Mr. Molson made it plain in 
Parliament, seek to prevent discriminatory taxation being levied in 
British India provided it was based on some ground other than 
domicile. Thus the right of the Indian Legislatures, Central or 


* es. 12 and 59, 
ts. 112 (2). For Burma read s. 46 of the Government of Burma Act, 1935. 
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Provincial, to tax on this principle, even if the taxation imposed 
may be of a discriminatory character, has at least by implication 
been conceded.* There is, however, some protection against 
penal or grossly discriminatory treatment in s. 108 (1) (f). It 
will be seen that s. 112 makes no provision for reciprocal 
treatment so that discrimination in British India is prohibited 
whether or not in the United Kingdom British subjects domiciled 
in British India or companies incorporated under any Indian law 
are subjected to discriminatory taxation. 


Companies, incorporated, whether before or after the passing 

of the Constitution Act, under the laws of the 

a for com- TInited Kingdom, their directors, holders of 
shares, stock, debentures, debenture stock 

or bonds and their officers, agents and servants are to be deemed to 
comply with any Federal or Provincial requirements or condi- 
tions relating to or connected with the place of incorporation, the 
situation of its registered office or the currency in which its 
capital or loan capital is expressed, or the place of birth, race, 
descent, language, religion, domicile, residence or duration of 
residence of the directors, ete., which might be imposed in re- 
gard to companies carrying on or proposing to carry on business in 
British India.¢ If partial or total] exemption from, or preferen- 
tial treatment in respect of, taxation? is provided at the Centre or 
in the Provinces on compliance of the conditions as set out in the 
preceding sub-section, the relief must go also to British com- 
panics. In either case, however, the guarantee becomes void if 
reciprocity is not given to British Indian companies in the United 
Kingdom. The object of the section, to put it in non-technical 
language, is to accord equality of treatment to British and Indian 
compfnies alike. But there seems to be a loophole in this section 
despite the apparent care with which it has been drafted, for exam- 
ple, discrimination in respect of the amount of capital and loan 


*Commons Committee Debates, March, 105. 

* se. 113 (1). = 

Tes. 118 (2). Under s. $11 (2). unless the context otherwise requires, © jaxation 
ineludes the impomtion of any tax or LE Powe whether general or local or «epectal, and 
** tax '* shall be construed accordingly. 
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Py = subjects domiciled in the United Kingdom 
for com- i 3 

"incorporated in but incorporated by and under the laws in 

ae British India as distinguished from com- 


panies incorporated by and under the laws of the United Kingdom 


on the basis of reciprocity but with the same lack of clearness in 
respect of certain matters.* The intention underlying s. 114 is, as 
the Attorney-General put it in the Commons Committee, *’ to do 
for companies incorporated in India but with British capital and 
British directors, precisely the same as is done by clause 113 for 
companies registered in the United Kingdom carrying on business 
in India.’"t The legal effect is that both these classes of com- 
panies, that is, (i) companies incorporated and registered in the 
United Kingdom, and (ti) companies incorporated and registered in 
British India with British capital and British directors, are put on 
the same basis in the matter of safeguards; and as a general rule 
there ean be no preferential treatment by legislation or executive 
action for genuine Indian concerns to the prejudice of the companies 
aforesaid, whether incorporated and registered before or after the 
passing of the Constitution Act. The protection applies not only 
to companies already incorporated but also to the incorporation of a 
company. In other words, no law, Federal or Provincial, will be 
valid which seeks to prevent the incorporation of a company con- 
templated in the section. 
But in respect of any grant, bounty or subsidy paid out of the 
7 OA Uae Federal or Provincial revenues an exception 
spank: ce civect aid: is made in the case of those companies not 
. engaged in that branch of trade or industry, 
which it is the purpose of the grant, bounty or subsidy to encourage, 
at the time when a Federal or Provincial law is passed inaugurating 
the system of direct financial assistance or aid. In such cases the 
competent Legislature may require that the company concerned 
must be incorporated by or under the laws of British India or of a 


*«, 14. ) 
! Commons Committee Debates, March, 1935, 
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Federated State, that a proportion of the directors, not exceeding 
one-half of the Board, must be British subjects of Indian domicile 
or, if the Act so provides, must be such subjects or subjects of a 
Federated State, and that reasonable facilities must be given for 
the training of British subjects domiciled in India or, if the Act 
so provides, for the training of such subjects or subjects of a 
Federated State.* 
Subject to the provisions of sub-section (2) of s. 116 
referred to above, British companies or 
Le bla sheet orgasm companies managed, controlled and financ- 
ed by British subjects of the United 
Kingdom domicile carrying on business in India cannot 
be discriminated against in regard to direct State aid for 
the encouragement of an industry to the advantage of 
ndian companies provided that the Jatter carrying on 
business in the United Kingdom are not subjected to diserimi- 
nation. This provision applies to companies incorporated either 
before or after the passing of the Constitution Act. T 
Attention was called by the Congress Working Committee 
in a resolution passed in March, 1938, to the adoption 
in recent months by British or foreign companies of such 
designations as ‘‘India Ltd., etc.‘’ while carrying on business 
in this country. The Committee held that it was a device to rob 
genuine Indian concerns of the advantages to which they were 
entitled under the policy of ‘‘ discriminating protection ” followed 
for some years past by the Government of India for the purposes 
of development of national industries. The Committee's view was 
apparently based on a misconstruction of the purpose and scope of 
the scheme of ‘‘ discriminating protection."’ Discriminating pro- 
tectton as such permitted no discrimation against British trade or 
ecommerce in British India except when direct financial aid formed 
part of the scheme. Technically, it required the fulfilment of 
certain conditions on the part of an industry claiming protection. 
The protection granted, on the fulfilment of those conditions, was 
available to any company, Whether British or Indian. The 


“ss, 116 (2). 
#s. 116 (1). 
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| move of a certain number of ‘British — oncerns 
‘engaged in trade or business in British India is rather 

a contrivance to circumvent the provisions of s. 116 (2) of the 
Government of India Act, 1935, so that if and when a subsidy or 
bounty is given they may enjoy it along with genuine Indian con- 
cerns. 

For the purposes of s. 116 a British company shall 
be deemed to be carrying on business in India if it owns 
ships which habitually trade to and from ports in India.* 

The provisions set out in ss. 111-116 shall apply in relation to 

| any ordinance, order, bye-law, rule or regu- 
moc naa rule ation passed or made after the passing of the 
Constitution Actt and having by virtue of any 

existing law, or of any law of the Federal or any Provincial Legis- 
lature, the force of law as they apply in relation to Federal and 
Provincial laws, but save as aforesaid, nothing in those provisions 
shall affect the operation of any existing Indian law.~ This section 
is intended to secure in the sphere of subordinate or delegated legis- 
lation or executive or administrative action under the existing 
Indian law or any Federal or Provincial law what the preceding sec- 
tions of the chapter are designed to secure in the sphere of superior 
legislation either at the Centre or in the Provinces. There is thus 
protection against discrimination by legislation or rule-making 
powers. In so far, therefore, as the laws passed by the Legisla- 
tures, Federal or Provincial, and the rules made by subordinate or 
executive authorities under any such law or any existing Indian 
law are repugnant to the provisions with respect to discrimination, 
they are invalid and inoperative. 
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*s. 116 (3). 
*s. 117. 


+ Existing Indian law,’ unless the context otherwise requires, means any law, 
ordinance, order, bye-law, role or regulation passed or made before the commencement of 
Part TIT of the Act by any legislature, authority or person in any territories for the time 
being comprised in British India, being a legislature, authority or person having power 

» © moke euch o law, ordinance, order, bye-law, rule or regulation [s. 311 (2)). The laws 
in force in Britieh India or in any port of British India are protected (s, 293), aubject to 


. modifications and adaptations made by Order in Council («. 8 of the Adaptation of India 
Laws Order, 1937), until repealed or amended by o competen legial ‘ 
petent authority. y . ature or other com- 
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’ chasing, as Sir Thomas Inskip put it, 
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Sub-section (2) of s. 116 only reproduces in statutory 
8. 116 . ae i, form the policy which has been in 
legal form the existing operation in India for many years now 

since the inauguration of what is known 

as the fiscal autonomy convention. All that it does, as 
Sir Samuel Hoare remarked, is to allow, at a definite date 1m 
future, t.e., at the time of the passing of a Subsidy Act, certain 
definite conditions to be attached to the granting of subsidies 
out of the public exchequer.* Every British company 
is entitled to the subsidy provided it satisfies the condi- 
tions specified in the sub-section, and it 1s interesting to 
recall that Sir Samuel Hoare admitted in the Commons Committee 
that the complaint ‘‘ might be made by Indians that we were 
restricting the business too closely."’t The principles laid down 
in’ the sub-section were accepted in the Indian Steel Pro- 
tection Act of 1924. It was further admitted that while 
Sir Samuel Hoare was Secretary of State for Air he was 
responsible for imposing similar conditions in respect of the 
Imperial Airways Company in thie United Kingdom and 
that the purpose of the measure was to secure a definitely 
British Board to the exclusion of citizens of various other parts of 
the Empire. § 7 

What then is a new company contemplated under the 
section? As the Attorney-General made it clear, the intention 
is not to give the advantage to a company merely because it has 
acqnired the goodwill of some undertaking in a particular branch 
of the activities of an old company. [If it is really a new company 
but has succeeded in securing the “* fagade of an old company,” its 
title to the subsidy is not established. It will be treated as a com- 
pany brought into existence after the passing of the Subsidy Act. 
The case seems to be different, however, for a company which is 
continuing the business of an old company in a new form by pur- 
‘* the whole undertaking, 
lock, stock, and barrel as a going concern. "|| 

*“Commons Committee Debates, March, 1435. 

{ Load, 


Za. 6. 
§ Commons Committee Debates, March, 1035. 
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_-—-*Tt_- is provided that a ship registered in the United King- 
ae dom shall not be subjected to any dis- 
: eee eae a criminatory treatment under 4 Federal 
: or Provincial law in respect of her 
master, officers, crew, passengers or cargo to the advantage of a 
ship registered in British India unless theré is like discrimination 
in the United Kingdom against a British Indian ship.* The same 
principle applies to air-craft. On the doctrine stressed by 
Professor Keith that ‘‘ prohibition of discrimination on _ specific 
grounds is a definite intimation that discrimination on other 
grounds is licit,t discriminatory measures may be adopted in re- 
spect of tonnage, which is not mentioned in the section. 
The only safeguard in respect of the currency of the capital or loan 
capital, so far as ships and air-craft are concerned, seems to be 
provided by sub-section (3) of s. 115 where it is laid down that 
*“ the provisions of this section are in addition to and not in deroga- 
tion of the provisions of any of the preceding sections of this 
chapter." For cl. (a) of sub-section (1) of s. 113 provides that 
protection. But there is no protection as to tonnage, caste or 
colour or even the amount of capital or loan capital. 
Reference has already been made to the regulation of Indo- 
British trade by Convention on a reciprocal 
re ag Trade bY basis as recommended at the first session of 
the Round Table Conference, but while aban- 
doning that formula the Act has provided that the operation of the 
preceding sections} may be suspended by Order in Council, should 
a reciprocal Convention be agreed upon between His Majesty's 
Government in the United Kingdom and the Federal Government 
in India, after the establishment of the Federation, and should 
necessary legislation be passed both in the United Kingdom and 
in India to give effect to the Convention, to the extent that the pur- 
poses of those sections have, to His Majesty's satisfaction, been 
fulfilled by that Convention and legislation.§ By the Convention 
‘* similarity of treatment '' must be assured in the United King- 


*a. 116. 

+ Keith: Letters on Imperial Relations, ete., p. 204. 
Tas. 1211-117. 

Sa. 118. 
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dom to British subjects domiciled in British India and to companies 
incorporated by or under the laws of British India, and in British 
India to British subjects domiciled in the United Kingdom and to 
companies incorporated by or under the laws of the United King- 
dom, respectively, in respect of the matters, or any of the matters, 
with regard to which provision is made in the sections. The 
Order in Council in question shall cease to have effect if and when 
the Convention to which it relates expires or is terminated by 
either party. 

One or two points involved in s. LI8&* deserve notice. 
A Convention cannot ei: -¢ 18 not clear, for example, whether ** simi- 
mints statutory protec larity of treatment’’ means equality of treat- 

' ment. Nor can it be said with anything 
like precision if the Convention which may be agreed upon be- 
tween His Majesty’s Government in the United Kingdom and the 
Federal Government in India can both reduce and increase the 
extent of safeguards provided in the preceding sections of the 
Chapter or is intended only to increase and not to reduce them. 
What is clear is that the Convention cannot eliminate the statutory 
protection absolutely or leave the authorities in India free to sub- 
ject British subjects of United Kingdom domicile or British com- 
panies, as the case may be, to grossly discriminatory treatment to 
frustrate the purposes of the Chapter. 

Unsatisfactory as the Round Table formula was in certain 
respects from the Indian standpoint, the provisions of Chap- 
tery III of Part V read with the ‘* special responsibilities *" of the 
Governor-General or the Governor seek to impose far more ~ op- 
pressive and unfair restrictions “" and are, therefore, decisively 
worse than the original Convention formula. In the first place, so 
many details are specified in the Act that they take awav from the 
legislatures many of their legitimate functions in a self-governing 
eountry. It does not mean, however, that the legislatures will find 
it absolutely impossible to discover lacuna in the Act and ex- 
ploit it, if necessary, to the prejudice of British subjects of United 
Kingdom domicile or British companies. Apart from defective 

©c/f. Professor Keith's Draft for insertion in the Indian Constitution, (Keith s 


Letters on Impenal Relations, ete., Footno.c to pp. 2H). 221) 
+ Vommons Committee Debates, March, 1936, 
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for public purposes of any commercial or industrial undertaking. 
«Of ~ course Indian capitalists or businessmé@n will derive no ad- 
vantage from such # policy, but the entrenched position of — the 

_ European business community may thereby be seriously affected, 
if not completely destroyed. 

In the second place, there is danger in the refusal 
to the parties concerned access to the courts to test the 
validity of executive or administrative action taken by the Gover- 
nor-General or the Governor. The result is that the Governor- 
General or the Governor may destroy Ministerial responsibility by 
overruling his Ministers on every conceivable occasion or 
that he may submit tamely to their dictation, neither of 
which it is the purpose of the Act to encourage. The 
provisions have left room for administrative deadlocks which 
could have been avoided had the courts been given juris- 
diction to pronounce upon doubtful cases in the sphere 
of executive action as in that of legislative enactments. 
The Governor-General or the Governor's ‘‘ special respon- 
sibilities "" will, on the one hand, lead the Ministers te 
think that their responsibility is only a pretence and will, 
on the other hand, create in the minds of the British community 
the feeling that protection against executive discrimination is an 
illusory safeguard under the system of responsible government 
enshrined in the Act. The position, to say the least, is anything 
but satisfactory and the provisions indicate a futile attempt at re- 
conciliation of conflicting interests. A Convention, subject to the 
interpretation of the courts, would, however, promote more friend- 
ly relations on both sides. 

By s. 119 prior sanction of the Governor-General or the 
iasshinske koa: pas Governor acting in his discretion to Federal 
Sacenh. _ technical or Provincial legislation, as the case may be, 

is required for prescribing professional 
or technical qualifications lor the practising of any pro- 
fession, the carrying on of any occupation, trade or business 
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or the helding of any office in British India. No sanc- — 
tion shall be given unless he ts satisfied that provision, has : 
been made to save the rights of any person lawfully practising any 
profession, etc., at the time provided that the rule may 
be abrogated in public interest. Those coming subsequent- 
ly may or may not “he protected. All *' regulations "' made 
under Federal or Provincial legislation, which would in- 
clude rules, bye-laws, orders and ordinances, must be pub- 
lished not less than four months before they are expressed to come 
into operation. Complaints against them may be made by the 
person affected within two months from the date of publication to 
the Governor-General or the Governor, as the case may be. If he 
is of opinion that the complaints are well founded, then the 
regulations or any of them may be disallowed by public notification 
in the exercise of his individual judgment. These provisions 
apply to the “‘ regulations "' that may be made under any existing 
Indian law. 
S 120 deals with medical qualifications.* It is designed to 
guarantee security to British medical practi- 
pi err don to medi! tigners so that the European community in 
India, official or non-official, might not be 
deprived of their services or assistance, if they so desired. The 
guarantee in British India to the holders of a British medical 
diploma, being British subjects domiciled in the United Kingdom 
or India, is subject to the condition specified in sub-section (3) of 
s. 120. It lays down that His Majesty's subjects of Indian domicile 
may be registered in the United Kingdom as qualified medical 
practitioners and shall not be excluded from practising medicine, 
surgery or midwifery in that country if they hold a diploma cranted 
after eyamination in British India except on the ground that the 
diploma does not furnish a sufficient guarantee of the possession 
of the requisite knowledge and skill. The exclusion’ of 
such medical practitioners in the United Kingdom may be justi- 
fied on that ground so long as the law in the United Kingdom makes 





° Read the provisions of tine Britieh Medical Aet, 1556, ard the Indian Medical 
Council Act, 1933, and paragraphs 361, 362 and 863 of the Joint Parliamentary Com 
mittee’s Report. 
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“Exclusion from registration or practice shall not be valid until 
| ‘thie expiration of twelve months after notice of the exclusion has 
| been given to the Governor-General and to the University or any 
other body granting the diploma,* and unless the Privy Council 
has held that the diploma is not sufficient evidence of requisite 
knowledge and skill. Qualified practitioners must not in the prac- 
tice of their profession in one country be subjected to any liability, 
disability, restriction or condition to which such practitioners are 
not subject in the other country. Tt 

A commissioned officer on the active list in the Indian Medical 
Service or any other branch of His Majesty's foreest shall by 
virtue of his commission be deemed to be qualified to practise 
medicine, surgery and midwifery in British India, and be entitled 
to be registered in British India as so qualified.§ The object of 
the section is, first, to utilise in India his services or assistance 
from the military point of view and, secondly, to make them avail- 
able to the civil population, especially the British community, 
official or non-official. The provision for reference to the Privy 
Council sitting practically as an original Court made in s. 120 is 
not satisfactory inasmuch as matters in question raise issues of a 
highly technical nature which could be suctessfully handled only 
by an Indo-British tribunal of medical experts, subject, if neces- 
sary, to the revisionary jurisdiction of the Privy Council. Other- 
wise there is not much that is unfair or unduly restrictive in the 
section, 


Although, as we have seen, there is at certain points 
pone hg! a a gap in the Act, in so far as it 
Chapter. seeks to prevent discrimination, which 

5 might be exploited for the purpose of 
obstructing in the legislative sphere and frustrating in effect 


*" Diploma " includes any certificate, degree, fellowship or other document or 
5 status “gages to persons passing examinations [s, 190 (7) 1}. 
a. 120 (4). Of course there is no saving for exclusi 
T Be g usion on the ground of misconduct 
aa Fenn Boye y Modical Corps and the Royal Air Force Medical 
§ «, 191, 
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the ** special responsibilities "" of the Governor-General or the 
Governor in the executive sphere, the fact cannot be denied that 
the statutory provisions in that regard are extremely wide and 
based on suspicion and mistrust. They constitute a negation of 
self-government and a concession to the British community both 
in the United Kingdom and British India which is neither fair nor 
reasonable having regard to the existing position of Indian Trade 
and Industry and the set-back it received during the early stages of 
the British Indian administration. 

Tt should be noted that~ the protection provided in 
Part IIT of Chapter V of the Act does not extend to 
British subjects of Canadian, Australian, South African 
domicile or to the citizens of Eire or to any British subjects in any 
part of the Empire except those specified in the relevant sections so 
that it is open to the authorities in British India to discriminate 
against them. But no discrimination is permitted by or under 
the Act against a company controlled, managed or financed by 
Canadians, Australians, South Africans or any other people, 
whether within His Majesty's allegiance or not, provided the com- 
pany is incorporated and registered by or under the laws of the 
United Kingdom. 

The issues raised in this Chapter have been sought to be clari- 
The role of Instruments fied to some extent in the reeuoene of 
of Instruction discimine, nstructions to the Governor-General* and 

the Governors.t As regards the Governor- 
General's responsibility for the prevention of measures subjecting 
goods of United Kingdom origin imported into India to discrimina- 
tory or penal treatment, certain principles are emphasised in the 
Instrument. ‘That action must be avoided by the Governor- 
General which might affect the competence of the Federal Govern- 
ment and of the Federal Legislature to develop their own fiscal 
and economic policy. Nor must he restrict their freedom to 
negotiate Trade agreements with different countries including the 
United Kingdom to secure mutual tariff concessions. It 1s fur- 
ther laid down that he should always bear in mind, in interpret- 
ing his “* special responsibility *’ in this regard, the partnership 

vol. XIV. 

+ cl. XII. 






ss PHE PROBLEM OF MINORITIES 
5 » mer ’S ll , 
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ae , Part eri. he Mi Seo or BD, i oe . 
ween India and the United Kingdom within the Empire which 









has so long subsisted, and the mutual obligations which arise from 
it, But those principles should be read with the directions to the 
Governor-General! as to when he should intervene. He should, for 
example, intervene in tariff policy or in the negotiation of tariff 
agreements only if in his opinion the main intention of the policy 
~ contemplated is by trade restrictions to injure the interests of the 
United Kingdom rather than to promote and advance India’s 
economic interests. 

The discriminatory or penal action mentioned in the 
‘* special responsibility *’ section® is to be interpreted as including 
both direct discrimination (whether by means of differential tariff 
rates or by means of differential restriction on imports) and in- 
direct discrimination (by means of differential treatment of various 
types of products). Apart from the prohibition of differential 
tariff schedules for different countries to the prejudice of 
the United Kingdom goods, the Governor-General is directed 
to prevent the imposition in India of prohibitory tariffs or 
restrictions if he is satisfied that such measures are designed to in- 
jure British interests. His ‘‘special responsibility’’ extends, sub- 
ject to the intention of the measures, to action which, though not 
discriminatory or penal in form, would be so in fact. 

As for trade agreements between India‘and other countries, 
it is contemplated that greater concessions must not be 
given to foreign imports than to British imports thereby 
negating the granting by India of the most-favoured nation 

: clause to a foreign country to the prejudice of the United 
Kingdom. It is significant that the responsibility is deli- 
berately cast on the Governor-General to go into the motive 
of every measure, a responsibility which it would be extremely 
dificult for any Governor-General to discharge to the satisfaction 
of the parties concerned, especially when he is required to rely for 
his guidance not only on the form of action but also on its possible 
effect in fact. In the hands of a perverse Governor-General, the 
Instructions are bound to hinder national progress and develop- 
ment; in those of a well-intentioned but tactless Governor-General 


*e 12 (1) (fh. 
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they may prove an instrument of injustice, if not of mischief. In 
either case, there will be frequent conflicts between him and the 
responsible Ministers producing deadlocks in administration. 

Viewed in the light of the Governor-General’s | 

the provisions incorporated in sub-section (2) of s. 16 
of the new Act become practically illusory safeguards for 
development of Indian trade and industry. A Governor-General 
may read or be encouraged to read a_ sinister motive 
into a legislative measure or administrative action spon- 
sored by a Ministry to advance the cause of Indian 
trade and industry and render it null and void in the discharge of 
his ‘‘ special responsibility."’ On the other side also, he may be 
coerced by his Ministers into lending his support to a discrimi- 
tory measure against British imports or British companies carrying 
on business in British India. Should he refuse to listen to 
his Ministers he might run the risk of being censured or even re- 
called, especially when the Socialists may be in power in the United 
Kingdom. 

The Governor's responsibility "’ in this behalf is to 
be construed by him as requiring him to differ from his 
Ministers in the executive sphere if in his individual Judgment 
(which constitutionally means the Governor acting after M inisterial 
consultation but, if he differs, on his sole responsibility) their ad- 
vice would have effect of the nature which it is the purpose of Chap- 
ter III of Part V of the Act to prevent in legislation, even 

though the Ministerial advice so tendered to him is not In con- 
flict with any specific provision of the Act. The criticisms urged 
+n connection with the Governor-General’s ** responsibility “" also 
apply generally in this case. 

It would not be out of place to recall here the part that the 
t eae of Instruc. Lnstruments of Instructions have played in 
tions leading to constitu. the development of Colonial self-government. 
tional changes if Colo- . 3 | ; 
nies.” To give one instance, after the passing 
of the Act of 1840 uniting as it did Upper and Lower 
Canadas the new Governor-General was authorised through 
the Instrument to ~ call to his counsels and employ in 
the public service those persons who, by their position and 
character, have obtained the general esteem of the in- 


‘4 





Lord Metcalfe during 1843-45, but in 1847, when Lord Elgin as- 
sumed the office of Governor-General, he was authorised again by 
Instructions to make responsible government as effective as possible 
_in the circumstances. Royal Instructions have, therefore, been 
acclaimed by competent authorities as a source of responsible 
government in the Colonies. In a book published in 1928* after 
the Imperial Conference resolution of 1926 Professor Keith wrote : 
The Governor is required not merely to act according to law, but 
also, subject, of course, to the law, to follow the instructions of the 
Crown. This appears in the Letters Patent constituting his office 
as well as his Commission,t and............ there can be no doubt, 
despite Mr. Higginbotham’s plea to the contrary, that he is bound 
to obey his instructions, though disobedience does not invalidate 
his actions.’’ 

Tn a letter addressed in 1887 to the Colonial Secretary Chief 
fe ee ks: CAB HOS Higginbotham of Victoria (referred 
instigation to violate the to by Professor Keith) remarked that the In- 

structions issued to the Governor of his State 
were a direct instigation to him to violate the law. He added that 
‘’ the radical vice of the Governor's Letters ‘Patent, Commission 
and Instructions, both public and private, appears to me to be this 
that they studiously and persistently refuse to take note of the 
fundamental change made in the public laws of the Australian 
Colonies by the Constitution Acts of 1854-55.’’t In so far as the 
duties, functions, and powers of the Governor were defined by 
statutes, the Instructions could not touch them: for in any case of 
conflict between the provisions of law and Instructions the latter 
were to be superseded to the extent of repugnancy. Inasmuch as 
some of the Victorian Instructions were repugnant*to the Consti- 
tution Acts they were to the extent of repugnaney null and void, 
and so far and perhaps no further Higginbotham, C. J. was per- 
fectly right in challenging the validity of the Instructions. But 

* Keith: Responsible Government in the Domin&ms, Vol. I, p. 209, 


t Commonwealth Letters Patent, Clause 1; Commission, Clause TT, 
+E. E. Morria; Memoirs of George Higginbotham, p. 24. 
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all 

the weakness of his argument is revealed when it is remembered 
that during 1854-55, Governors were regarded as Imperial officers 
fully competent to carry out the Instructions save -in so far as the 
Acts definitely suggested that in certain matters they were re- 
quired to act on Ministerial advice according to the doctrine of 
Ministerial responsibility. 

The controversy which arose in 1925 in connection with a © 
a ge a eT New South Wales constitutional crisis is in- 
ald by the Colonial teresting. The following principles were 

laid down in the ruling of Mr. Amery, the 
then Colonial Secretary, as regards the constitutional status of the 
State : 


1. The British Government did not regard a Governor, although 
appointed by the King on its recommendation, as being pro- 
perly subject to any instructions from it as to the exercise of 
any power vested in him by law; 

2 The British Government should not intervene in the internal 
affairs of New South Wales; and 


8. The British Government cohsidered that the particular dispute* 
had to be settled in New South Wales, and not in London.t 


Mr. Amery’s ruling, however, throws no light on the question 
as to whether the constitutional status of the State Governors or 
the Provincial Lieutenant-Governors was analogous to that of the 
Dominion Governor-General or on the question as to whether and 
to what extent a State Governor or a Provincial Lieutenant-Gover- 
nor possessed the right to refuse to act on the advice of his respon- 
sible Ministers. Nor was any decision taken as regards Clause VI 
of the Instructions which authorised the Governor to act inde- 
pendently of his Ministers should occasions in his judgment 
warrant it and to which serious objection was taken by Mr. 
MeTiernan, Attorney-General of Victoria, in view of the consti- 
tutional cbanges in that State. The resolution of 1926 reaffirmed 


*'The dispute arose out of the Governor's refusal to accept the advice of his 
Ministera and to make further appointments to the Upper Houee in addition to the 


twenty-five appointments already ma de. . | 
" The ruling was given after the Byng episodes in Canada but before the Imperial 


Conference Resolution of 1926. 











30 seems ‘Shave considerably altered the ‘position ,* although 
» Statute of Westminster, 1931, does not seek to give it ‘legal 
form so far as the position of the Governor-General or the Provin- 
cial Lieutenant-Governor or the State Governor  rts-a-rts his 
Ministers is concerned. 

Tt may, however, be asserted that the Instructions to 
them from the United Kingdom as to the exercise of their 
reserve powers are at best anachronism after 1931, and 
there is visibly no attempt to uphold a contrary doctrine. In 
this matter as in many others the situation in India is different, 
for the statute gives the Governor-General and the Governors 
power in the clearest possible language to override their Ministers 
and in certain spheres even not to consult them. In those spheres 
where they are required to act in their discretion ©’ or ** in 
the exercise of their individual judgment °’ their responsibility is 
ultimately to the Secretary of State, and hence the Instruments of 
Instructions are intended to play a large and important part in the 
development of the technique of Indian administration. They are 
not, however, intended to override the clear provisions of law. 





a Van 


Tt is no use at the present moment going into the past com- 
mercial policy followed in India by the © 
meponh westnand coly'* Government. But there is little doubt 
: that the British community have since the 
Industrial Revolution in England acquired skill, organising 
capacity and initiative in industrial leadership which are lacking 
in India. And if protection is required for purposes of indigenous 
development, it is required no less against British commerce than 
against foreigners. Equality or similarity of treatment ac- 
corded in British India to Indian subjects and European 
British subjects in such circumstances is an appeal to the dottrine 
of the survival of the fittest—the slogan of what Professor Laski 
would call the ‘' Liberal State.” 
The liberty of contract has no meaning eéXcept in 
the context of equality of bargaining power. Equality is a 
myth save where a citizen has the wealth with which to purchase 


* Professor Keith seems to hold that the resolution does not apply to State Gover 
nors or Provincial Lievtenant-Governors. Bee Chapter XVI, supra. 
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equality. The mere constitutional right to impose a customs tariff 
does “not constitute fiscal autonomy of which it is only part. It 
includes the right on the part of the competent authorities to treat 
differently the industries owned and managed by “‘nationals’’ from 
those owned and managed by ‘‘non-nationals,"’ to devise such 
measures as the reservation of coastal traffic or inland waterways to 
nationals and to exclude non-nationals from certain spheres of 
economic operation and to lay down terms and conditions in nation- 
al interest as to the incorporation and registration of companies, 
composition of the Boards of Directors and employment of 


nationals in such enterprises. 

It will be recalled that Sir William Clark, while speaking in 
1916 as Commerce Member of the Viceroy’s Executive Council, 
observed apropos of the resolution leading to the appointment of 
the Industrial Commission that “* the building up of industries 
where the capital, control and management should be in the hands 
of Indians is the special object we all have in view."’ Further, 
he assured the Imperial Legislative Council, as it then was, that no 
measures would be taken which would ‘* merely mean that the 
manufacturer who now competes with you from a distance would 


. transfer his activities to India and compete with you within your 


boundaries.”’ ; 
There is a vast wealth of material on the subject in the report 
of the Indian Fiscal Commission. On the 
as of Foreige question of the entry of foreign capital, mem- 
bers of that Commission agreed to differ in 
regard to certain particulars. The Majority pointed gut the 
yarious advantages of foreign capital and favoured its entry into 
India without any restrictions whatsoever. They observed : ** It 
is on the whole the foreign capitalist who imports into the country 
the technical knowledge and the organisation which are needed to 
give an impetus to industrial development. It is to him that we 
must look largely and first for the introduction of new industries 
and for instruction in the economics of mass production. Te 
We hald, therefore, that from the economic point of view all the 
advantages which we anticipate from 2 policy of increased indus 
trialisation would be accentuated by the free utilization of foreign 
capital and foreign resources,’" But they stated nevertheless that 
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lifferent policy should be followed *‘ where Government grants 
‘anything in the nature of a monopoly or a concession, where pub- 
lic money is given to a company in the form of any kind of subsidy 
or bounty or where licence is granted to act as a public utility 
-company.’’ | 
In such cases the Majority considered it reasonable that 
the Government should insist that the 
Sg eape pa at a companies should be incorporated and regis- 
tered in India with rupee capital, that there 
should be a reasonable proportion of Indian directors on the boards 
and that reasonable facilities should be offered for the training of 
[ndian apprentices.* In support of their recommendation — they 
quoted from a speech of Sir (then Mr.) Atul Chatterjee made on 
Sir Vithaldas Thackersay’s resolution proposing that the money 
set apart for the rehabilitation of the railways should be spent in 
India. Sir Atul said: ‘* The settled policy of the Government of 
India, as I think we have mentioned more than once in _ this 
Assembly, is that no concession should be given to any firms in re- 
gard to industries in India, unless such firms have rupee capital, 
unless such firms have a proportion, at any rate, of Indian directors 
and unless such firms afford facilities for Indian apprentices to be 
trained in their works. This has been menfioned more than once 
and I can only repeat the declaration."’ 


The policy formulated by the Government of India and re- 
The Minority of the Fis. iterated by Sir Atul Chatterjee on behalf of 
ale Commission — reco the Government was intended for application 
principle.» under conditions of free trade. As the Mino- 
rity Report of the Fiscal Commission pointed out, the grant of 
direct. concessions by the Government was a favour which justified 
the laying down of special conditions—a point of view which the 
Government had long accepted. Tt may be mentioned in this con- 
nection that in response to an enquiry from the Secretary-General 
to the League of Nations the Secretary of State for India addressed 
a letter on the subject in which it was stated that the policy of the 
Government of India was ‘“‘not to grant concessions such as boun- 
ties to industrial concerns unless the company, firm or persons pro- 





* The Fiscal Commission Report, Chapter XV, p. 160. 
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vide facilities for training Indian apprentices and, in the case of a 
company, unless it has been formed and registered in India, and 
has rupee share capital and a reasonable proportion of Indian direc- 
tors.""* 

But the right to establish an industrial enterprise be- 
hind a tariff wall is in itself a concession, and “ there 
is really no distinction between Government granting subsidies or 
bounties out of money collected by them by way of taxation and 
allowing an industry to tax the people directly by means of higher 
prices resulting from protective duties.”" In either case, the 
burden is to be borne by the people of India either as tax-payers or 
as consumers, and in either case again industrial concerns benefit 
either directly or indirectly. ‘‘ If the imposition of conditions,”’ 
observed the signatories to the note of dissent, “* 1s justifiable in 
the one case, it is justifiable in the other.”’T They concluded, 
therefore, that the proposals recommended by the Majority of the 
Fiscal Commission in the case of direct subsidies or bounties and 
later accepted by the Government of India should be imposed upon 
every British or foreign company desiring to establish an industry 
behind a tariff wall. 

The Minority then proceeded to adduce reasons in support of 
their contention. Sir Frederick Nicholson 

Sir Frederick was quoted as having stated his case thus : 
‘“T beg to record my strong opinion that 

in the matter of Indian industries, we are bound to consider Indian 
interests firstly, secondly and thirdly......... [ mean by firstly, that 
the local products should be utilised, by secondly, that the indus- 
tries should be introduced and by thirdly, that the profits of such 
industries should remain in the country.’’ The Minority thought 
that the safeguards in regard to share capital and composition of 
the Board of Directors were necessary for the purpose of providing 
opportunities of investment of Indian capital and retaining the in- 
dustrial profits within the country. They apprehended that if the 
Majority recommendations were accepted, it would be possible for 
companies incorporated in the United Kingdom and in non-Indian 


Views of 
Nicholeon. 


* Letter No. EB 80, 7954-28. 
' The Fiscal Commission Report, Chapter V, Para. 41. 








the price but non-Indians will reap the benefit. It is difficult to 
‘see how the economic development of the country can be effected 
under such conditions. 

Incorporation and registration in rupee capital is in- 
sisted upon for another weighty reason. The companies 
floated here and registered in rupee capital will be subject 
under the provisions of the Indian Companies Act to some 
measure of control and supervision by the Government of India, 
and thus the interests of the consumers are likely to be safeguarded. 

The Government of India have not accepted the views express- 

ed by the Minority but have laid down cer- 
Majority report «6 ”—stain «conditions in accordance with the 

recommendations of the Majority report 
to be satisfied by any company receiving direct aid from 
the Government or working under a_ licence. Under s. 5 
of the Steel Industry Protection Act, 1924, for example, 
it is enacted that the companies concerned should be regis- 
tered under the Indian Companies Act in rupee capital, 
that a reasonable proportion of the directors should be Indians and 
that facilities for the training of Indian apprentices should be 
provided. Again when the Indian Radio Telegraph ‘ompany ob- 
tained a licence, one of the terms of the agreement between the 
Government and the company was that sixty per cent. of the new 
capital should be reserved for Indians. Further; in the matter of 
subsidy to civil aviation the Government adopted the princi- 
ple that the major part of share capital of the company receiving 
the grant should be reserved for Indians and that the majarity of 
the directors also should be Indians. 

India is a growing country. There are possibilities of eco- 
ee a! nomic development on a vast seale. What 
een tae she expects and demands is that her Govern- 

| ments and legislatures must have the un- 
fettered right to adopt measures for the purposes of her indus- 
trial development. They must have, in other words, power, 


as the case may be, (1) to tax foreign or British im- 
, . 
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ports not only for revenue but also for protective pur- 
poses, (2) within the country itself to subsidise a purely indi- 
genous industry and to impose conditions to be satisfied by any 
foreign or British company before it can start business here behind 
a tariff wall or earn a title to State help in the form of subsidy or 
bounty, and (3) to encourage Indian manufacturers by a liberal 
‘and, if necessary, generous purchase policy, t.¢., the various 
Departments of the Government at the Centre or in the Provinces 
should have the right, in regard to the purchase of their materials, 
to accept Indian tenders even at a higher price in preference to 
non-Indian tenders. . 
About twenty vears ago Lord Selborne and his Committee 
suggested that it would be wrong to let India 
The pies! = Autonomy feel that her fiscal policy was dictated in 
British interests by Whitehall.* In  ac- 
cordance with that suggestion something like a Fiscal Autonomy 
Convention has been established in this country which stipulates 
that if the Government of India and the Central Legis- 
lature are in agreement with tcgard to certain fiscal policy, 
that should be the policy of the Government. It may be 
noted that a series of protective measures have been taken in ac- 
cordance with this Convention since the Montagu-Chelmsford 
Constitution was put into operation. The Convention, however, 
has caused some misunderstanding in India. It has often been 
suggested that India’s fiscal autonomy under the Convention is 
complete, that is to say, she is competent in law to exercise her 
free will in fiscal matters. It is not a correct statement of the 
position. 
The Selborne Committee, for example, made it clear 
that. power in this behalf could not be conferred upon 


* * Nothing is more likely to endanger the wood relations between India and 
Great Britain then « belief that India’s fiscal policy ia dictated from Whitehall in the 
interests of the trade of Great Rritain. That soch ow belief exists at the moment there 
can be no doubt. That there ought to be no room for it tp the future is equally clear 

_... Whatever be the right fiscal policy for India, for = en e her RT: an = 5 
» eS F | : ‘re. it is quite clear that «he should have the same liberty to com 
er cats an Gren Britain, Australia, New Zealand, Canada and South ore 
In the opinion of the Committee, therefore, the Secretary of State should as far as jee Mat 
id interference on the subject when the Government of Tndis and its legislature re wm 
Sani ' (Para, 33 of the J.P.C. Report on the Government of Tndin Bill, 1Y15). 
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tl e Government of India by statute ‘‘ without limiting the ulti- 
mate power of Parliament to control the administration of India 


72 and without limiting the power of veto which vests in the Crown."’* 
Tt could be assured, they said, only by acknowledgment 
of a Convention. But the Convention again, in the opi- 
nion of the Committee, must not affect the international 
obligations of the Empire or any fiscal arrangements within 
the Empire to which the British Government were 4 
party. The Convention further presupposes agreement be- 
tween the Government of India and the Indian legislature as a 
condition precedent to any effective action on a fiscal issue, and 
in the absence of that necessary agreement the will of the Gover- 
nor-General and his Government shall by law prevail even 
against a clear and decisive verdict of the appropriate 
legislature. All that was secured was that the Secretary of State 
as a general rule would not interfere with any action of the Govern- 
ment of India taken in agreement with the Indian legislature. 
The limitations involved should be taken note of in fairness to His 
Majesty's Government in examining the provisions incorporated 
in the Government of India Act, 1935, read with the Instruments 
of Instructions. 


There is no reason why India should begin her career of 
ae - self-government with legal and constitutional 
‘onditions as to citizen- ; ; | 
ship, settlement, immi- limitations the like of which has never been 
gration, ¢tc. : . . 

thought of in the case of any self-governing 
Dominion. The Governments and legislatures in India should 
not be fettered by any statutory undertaking guaranteeing to all 
classes of European British subjects the rights to which natural- 
born Indians are entitled. Like the Dominions India _ should 
have the right to determine and regulate her own law of natignality 
subject generally, if at all necessary, to the provisions of the 
Imperial Act of 1914, and to lay down and enforce conditions of 
immigration and settlement. If the conditions as to nationality 
and immigration, which might be laid down by the appropriate 
Indian authorities, are fulfilled by any British subject of non- 
Indian domicile or foreigner, he should be automatically admitted 


* Para. 33 of the Report, 
. 
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to all the rights and privileges of ‘‘Indian citizenship.” In such a 
case he will have to undertake the corresponding obligations also. 

Those who are not natural-born citizens of the country ought 
to give convincing proof of their abiding interest in the welfare 
of their land of adoption, and that proof can be given only when 
they satisfy certain tests in regard to residence, domicile or settle- 
ment. In this view of the case it is difficult to support the conten- 
tion that British subjects domiciled and habitually resident mm the 
United Kingdom and having had their business headquarters in 
London or elsewhere should be allowed to enjoy fully and freely the 
rights and privileges of ** Indian citizenship. 

This brings us to the problem of the employment of foreign 
capital for industrial purposes. The entry of foreign capital into 
this country may be a blessing in disguise, or 1t may be a necessary 
evil, or it may be an unmixed evil. Whatever it is, it is the 
appropriate Indian authorities which must have the final 
say in the matter,* and the provisions against descrimi- 
nation in the new Act are bound to affect prejudicially India’s 
interests in trade and industry. But when we have said 
all this we must also admit that some compromise, con- 
sistent with the country’s industrial requirements, is necessary to 
eonciliate sober British opinion and to safeguard the legitimate in- 
terests of the British commercial community. Such a compro- 
mise, however, does not seem to be feasible so far as the European 
British subjects, not already engaged in this country. in lawful 
industrial pursuits, are concerned. Those European British sub- 
jects, who have lawfully and by legitimate means acquired rights 
here, ought to be given by agreement on a reciprocal basis a fair 
and square deal, regard being had to the principles of economic 
science and the best interests of the country s industrial develop- 
ment, 


*In the course of a statement made in Bombay on their arrival on the ‘hth 
January, 1995, from London, Sir Te) Bahadur Sapru and Mr. J yakar observed | “ We 
strongly hold the view.......- that whereas discrimination in commercial legislation om 
purely racial grounds is to he avoided, complete freedom ought to be left in the hands of 
the Federal and Provincial Governments of the future to initiate, suppor, maintain ond 
subsidise industries (briefly described aa the key industries and infant industries) and that 
the G ents should likewise have wide powers to check and eontrel unfair compett- 


tion.” 
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‘The coasting trade of India may be cited as an instance. 

As stated in the resolutions of the Im- 

iw trade in the Herial Economic Conference of 1923, it was 

the established practice in the Empire to 

make no discrimination between ocean-going ships of the Com- 

monwealth using the ports of its different parts, and as a matter 

of fact all British ocean-going ships were treated alike in all parts 

of the Commonwealth. Such uniformity of treatment was regard- 

ed as an asset of considerable importance; at the same time a desire 
was expressed for local development, . 

A solution of this complicated problem was attempted 
in the Report of the Conference on the Operation of 
Dominion Legislation and Merchant Shipping Legislation, 
1929. It was recognised that ‘‘ under the new position, 
each part of the Commonwealth will have full power to 
deal with its own coasting trade.’’ That general statement is, 
however, qualified by a rider that ‘‘ the Governments of the several 
parts of the Commonwealth might agree, for a limited number of 
years, to continue the present position, under which ships of any 
part of the Commonwealth are free to engage in the coasting trade 
of any other part.’’* 

To avoid conflicts of shipping laws, in the Empire a 

ee formula was sought to be evolved by 
Anveoment af 1931. = ~an agreement known as the British Common- 
wealth Merchant Shipping Agreement of 

December 10, 1931.+ Part TV of the agreement is important so far 
as its effect on inter-lmperial relations is concerned. It guaran- 
tees equal treatment in the Commonwealth to all ships 
registered in any of its parts. It is laid down, for instance, that 
each part of the British Commonwealth agrees to grant access to 
its ports to all ships registered in the British Commonwealth on 
equal terms and undertakes that no laws or regulations relating to 
sea-going ships at any time in force in that part, shall apply more 
favourably to ships registered in that part, or to the ships of any 


* Para. 100 (b). 
+ Parliamentary Debates, COLX, 280; Keith: Speecher and Documents on the 
British Oominions, pp. 222-30, . 
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foreign country, than they apply to any ship registered in any 
other part of the Commonwealth.* 

But this general principle does not apply to regula- 
tions as to the coasting trade, sea fisheries or the fishing 
industries; nor is it intended to prevent the levy of cus- 
toms duties on ships built outside that part or the grant of 
financial assistance to ships registered in that part.f It may be 
mentioned that by an Act of 1929 the Dominion of Canada has 
taken power to restrict its fisheries to British ships registered in 
Canada and owned by Canadians, i.e., British subjects of Canadian 
domicile, or bodies incorporated therein. ‘The Canadian legislation 
as also the provisions of Art. 12 of the Agreement show that dis- 
crimination in regard to coastal shipping and sea-fisheries as 
between a British subject qua British subject is permitted on 
grounds of domicile or nationality. 

The next important point in the Agreement from the point of 

| view of Imperial unity is the effort to secure 

cat Btippins. for that British shipping shall be entered on a 
general registry. It is provided that no part 

of the Commonwealth shall register a ship so as to give it the 
status of ‘‘ British Ship *’ unless it is owned wholly by (1) persons 
recognised by law throughout the British Commonwealth of 
Nations as having the status of natural-born British subjects; (2) 
persons naturalised in pursuance of the law of some part of the 
British Commonwealth; (3) persons made denizens by letters of 
denization; or (4) bodies corporate established under and sub- 
ject to the law of some part of the British Commonwealth and 
having their principal place of business within the British Com- 
monwealth.{ Vessels owned and registered in accordance with 
the provisions of this article enjoy 1 common status, and it has 
been proposed to maintain a Central Registry in London where 
particulars of all registered ships shall be kept and periodically 
communicated to each part of the Commonwealth. The laws, re- 
culations, forms and procedure relating to such matters as regis- 
tration, certificate of registry, measurement of ship and tonnage, 

* Art. 10. 


| Arta. 11 & 1%. 
tT Art. &. 


80 
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: ‘trust and equitable rights, etc., shall be substantially the same 
throughout the Commonwealth and, so far as possible, be based on 
Part I of the Merchant Shipping Act, 1894.* 
Bach part of the Commonwealth shall determine the 
national flag to be borne by registered vessels and probi- 
bit under penalty (a) the use by such vessels of any 
national colours other than those determined for those ships and 
(b) the hoisting on board any such ships without due warrant of 
colours proper to a man-of-war. The Agreement does not 
restrict. the right of any Signatory Government to give preferen- 
tial treatment to its own shipping as such except in those 
matters specified in the Agreement and referred to above but seeks _ 
to prohibit preferential treatment to foreign shipping to the pre-~ 
judice of British shipping. It is doubtful if in actual practice this 
stipulation will operate, for those of the Dominions which are 
large exporters and are in need of markets throughout. the world 
cannot afford to provoke retaliation by subjecting foreign shipping 
to restrictions which may not be imposed on British shipping 
according to law and in terms of the Agreement. They may be 
moved, on the other hand, to grant in certain cases to foreign ship- 
ping concessions which are withheld from British shipping regis- 
tered outside their territory. 
The Agreement, it should be borne in mind, imposes 
no legal obligations on the Signatory 
ile Governments. If the Legislature of any 
such Government refuses to accept the 
proposals embodied therein, the Government of that part cannot 
be held to have failed to implement the Agreement. Under the 
Statute of Westminster the Dominions are free to legislate re- 
garding any and every ship which trades to their shores and so 
physically comes within their jurisdiction. As Professor Keith 
observes:t ‘* Any principles adopted are now a matter resting 
on their wills alone, and this marks the most important extension 
of power under the Statute."’ Tt follows, therefore, that the Domi- 
nions are not legally bound to accord to British ships locally regis- 
tered and those registered in some other part or parts of the 
* Art. &. 
a + Keith: The Constitutional Law of the British Dominions, p. 41. 


» 
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Empire, equal treatinent. The moral obligation involved in the 
Agreement, however, remains so far as the Signatory Governments 
are concerned, 

Professor Keith maintains that indiscriminate action in 
exercise of the power conferred upon the Dominions by 
the Statute may prove fatal to the welfare of British 
shipping in whatever part of the Empire it may be regis- 
tered. Canada, it is pointed out, has already suggested that any 
deviations from the existing law should be made after joint con- 
sultation with, and with the full approval of, the Commonwealth. 
Some sort of Imperial control is still unavoidable under the existing 
arrangements because the enforcement of the relevant Act is carried 
“out by British Consuls and Naval Courts on whom Dominion legis- 
lation cannot impose duties. But it is implicit in the Statute of 
Westminster that the Dominions are entitled to alter the existing 
arrangements in so far as they affect them and thus oust the juris- 
dictions of British Consuls and Naval Courts. 

The question as to whether India should accept the Agreement 

or not should, in our considered judgment, be 
The Agreement in rela left to be decided by the Government of the 

country responsible to the people or the 
Indian legislature, as the case may be, where public opinion is 
likely to be better represented than at present. The present 
practice of a bureaucratic Central Government, which is 
more or less under the control of Whitehall, of nominating 
delegations to consider International Agreements on India’s behalf 
is justly looked upon with suspicion by considerable sections of 
public opinion. And any Agreement endorsed by such a delegation 
is likely to give rise to opposition which otherwise may not be 
offered. In the interests of India and of the Commonwealth alike 
the final decision in the matter should be deferred till after the new 
Constitution begins to function at the Centre. But it may be 
stated as a general principle and as a general principle only that if 
the Indian legislature decides to reserve the country’s coasting 
trade to Indian ‘‘nationals’’ and ships owned and managed by the 
latter, it ought to give adequate notice to the existing interests 
and provide compensation to them, if any loss is involved. This 
general principle ought to hold good and to be strictly followed in 





however, extremely unfortunate that the princi- 

= | ples underlying the Merchant Shipping 
India’s Position, one of Apreement should have been deliberate- 
i ly negated in the India Act of 1935.t 
As Professor Keith suggests, the Dominions have now practi- 
eally the unfettered liberty to control their shipping laws even to 
the detriment of the interests of British shipping, although it does 
not mean that that power has been taken to injure British in- 
terests. The present India Act renders the Indian legislatures _ 
absolutely powerless in this respect. There is hardly any room for* 
intervention in India in British shipping registered in the United 
Kingdom even if such intervention may be necessary for the pur- 
poses of national development except only when it is definitely 
proved that Indian ships are subjected to discriminatory treatment 
in the United Kingdom. 

The reciprocity contemplated in the relevant section is 
meaningless from Indian standpoint, for it is inconceivable 
that Indian Shipping Companies, which cannot carry on 
business on Indian waters on account of unfair competi- 
tion, would fare better in the United “Kingdom than within 
the country. There can be no reciprocity between un- 


* Legisiation enacted by « competent legislature cannot be impugned on the 
ground that “ adequate “ compensation bas not been provided, It may be urged that the 
question as to whether the provision for compensation ia ‘* adequate * or not is a matter 
for the legislature to decide and not for the court to inquire into (Chicago Railway Co. 
vy. Chicago, 166 U. 3, 266). ‘That point, however, does not necessarily @rise in India in 
view of the enormous powers vested in the Governor-General or the Governor acting in 
hia discretion. There is no provision for compensation in the present India Acte(s, 209) 
except when there is compulsory acquisition for public purposes of any land, or any com- 
mencal or industrial undertaking, or any interest in, or in any company owing, any 
commercial or industrial undertaking. In much « case the amount of the compensation for 
the property acquired must be fixed or the principles on which, and the manner in which 
the smount of compensation is to be determined, must be specified by the law. No Bill 
or amendment making provision for the transference to public ownership of any Iand or 
for the extinguishment or modification of rights therein, inclading rights or privileges in 
land revenue, shall be introduced or moved in any Chamber of the Legislatures without 


the previous sanction of the Governor-General or the Governor, acting in his discretion, 
as the case may be. 


} o 115, 
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equals. What is demanded in India is that she should 
have in law power to develop her resources so that there 
may come a time when she will be in a position to reap to the 
fullest extent the fruits of a scheme of reciprocity. She wants 
power to promote her interests and not to injure British or 
other interests. Nor is there any reason to apprehend that the 
power, if secured, will be exercised in order mainly to subject 
British shipping to a kind of discriminatory treatment which is 
neither necessary nor fair. This and other provisions of the Act 
regarding discrimination will leave practically nothing of what is 
called fiscal autonomy and assign to India a position of undoubted 
_ subordination in the British Empire. 
~ While on the subject of discrimination it is necessary to call 
iss _. attention to the provisions of ss. 297 
Deprinnal ede: peobibit- and 298 of the present India Act which deal 
<< respectively with the prohibition of certain 
restrictions on internal trade and guarantees against disability by 
reason only of race, religion, etc. The object of s. 297 is to treat 
the whole of British India as one economic unit and to forbid in- 
ternal trade barriers. By paragraph (a) of sub-section (1) 
Provincial authorities, legislative or executive,* are debarred 
from taking advantage of the entry in List Il of the Seventh 
Schedule such, for instance, as items 27 and 29, for the purpose of 
checking the free movement of goods or commodities within the 
country. It was, howeyer, suggested in the course of Parlia- 
mentary debatest that the section left a Province free to deal with 
such questions as the adulteration of foodstuffs and other goods 
(item 30) and duties of excise on alcoholic liquors for human con- 
sumption and certain other goods manufactured or produced in the 
Provjnce (item 40): but the imposition of an excise must not be 
construed as the grant of power to tax ata higher rate similar goods 
produced or manufactured elsewhere in India. A Province 1s com- 
petent to impose countervailing duties on such goods but only af 
the same or lower rates. A comparison may be made between 


* Subject to the provisions ef the Act the executive authority of each Province ex- 
tends to the matters with respect fo which the Legislature of the Province has power 


to make laws [s. 49 (2)9. 
+ Vol. 300, Col. 1406. 
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>S€ provision =, oe cer of a similar oer: in the British 
‘orth Al ica -Act,* and the Commonwealth of Australia Act.t 

will by fen tbat the disability in this respect does not extend to 
, “the Indian. States, the reason being, first, that unlike the British 
Indian Provinces the States retain their internal sovereignty except 
in so far as they accede by Instruments to the Federation, and, 
secondly, that the entry in the Provincial List of the Seventh 
Schedule is not applicable to them. 


The section extends not only to goods produced or manufac- 
<% SS tured within India but also to goods imported 
goods produced in foreign into the country from abroad. It means 
=—_ that as soon as the goods have crossed the 
‘ customs frontiers "* which is a Federal matter,{ they are not to 
be subjected to any Provincial restraints of a discriminating 
character. There can be no discrimination by legislation or ad- 
ministrative action in a Province between goods produced within 
the Province and similar goods imported from abroad or between 
imported British goods and imported foreign goods. 

The section has been interpreted as removing a_ loop- 
hole in Chapter III of Part V of the Act which, if it 
were left open, might have been used in a_ province for 
the purpose of discriminating against British trade and would thus 
have affected the operation to some extent of the Chapter in ques- 
tion. The effect of paragraph (a) is direct while that of paragraph 
(b) is indirect. The section is, therefore, designed to prevent dis- 
erimination of either type; and a tax, cess, toll or due will be in- 
valid and beyond jurisdiction if in its effect it is discriminatory as 
between goods of different localities without directly affecting the 
purposes of paragraph (a) of the section. Unlike in Australia the 


es. 121, ° All Articles of the Growth, Produce, or Manufacture of any one of the 
Provinces shall, from and after the Union, be admitted free into each of the other Pro- 
vinces."* 

4a. 9%. “ Op the imposition of uniform duties of customs, trade, commerce, and 
intercourse among the States, whether by means of internal carriage or ocean navigation, 
shall be absolutely free." 

t Item 19 in List I of the Seventh Schedule. 


$a. GL (i) of the Commonwealth Act. Read The Annotated Constitution of the 
Australian Commonwealth by Quick and Garran, pp. 549-556. 
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Centre in British India is not specifically debarred from discrimi- 
nating between the Provinces in the matter of taxation. 


S. 298, which in part is a reproduction of the provisions 
Penal action against Of the Charter Act of 1833,” and of the 
British Indian ieee. Government of India Act of 1915,t is more 
hited. or less a statutory declaration of some Funda- 
mental Rights. Like the preceding section it has also a close 
affinity in form, phraseology and content to certain provisions of 
Chapter III of Part V. But its scope extends to the protection 
of the rights of His Majesty's subjects of Indian domicile} in regard 
to eligibility for office under the Crown in India or acquiring, 
holding or disposing of property, or carrying on any occupation, 
trade, business or profession in British India. No such subjects 
shall be debarred from these rights on grounds only of religion, 
place of birth, descent, colour or any of them. . 


Tt follows that no Province is competent either by 
legislation or administrative rules to create a ‘* Provincial domi- 
cile '’ and make it the basis of reserving offices in the service of 
the Crown for ‘‘ Provincials’*” in any Province or excluding 
His Majesty’s subjects domiciled in India in regard to 
matters set out in the section and only on the grounds or any of 
them therein mentioned.§ It is not open to a Province, that is to 
create a sort of local citizenship by means of domicile rules and thus 
deprive His Majesty's subjects, domiciled in Jndia but not 
admitted on some ground or other to such citizenship of the rights 
guaranteed to them by or under the section.|| But differential 
treatment must be distinguished from a definite bar; and while the 





* ». 87. 

+t a. 26. 

**~wote the difference in phrascology between «. 298 and the relevant sections in 
Chapter ITT of Part V. The seope of «. 208 is wider «o that exclusion i« not permitted 
against His Majesty's subjects domiciled in any part of India. whether British or non- 
British. Chapter III of Part V, on the other hand, restricts immunities or privileges only 
to His Majesty's subjects domiciled in British India so that the United Kingdom may 
discriminate against His Majesty's subjects domiciled, say, in an Indian State without 
any breach of tho reciprocity clouses of the Chapter. 

$ Read the Congress Working Committiee’s resolution on the Rengali-Behart dispute 
adopted in January, 195). 

! Thies view was expressed for the first time by the author in o series of articles 
in Nindusthan Standard (Calcutta) and later on endorsed by such a distinguished Indian 
juriet as Mr, P. R. Dasa. 
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section prohibits the latter, it does not seem to hit the 
former. Nor is it within its rights to frustrate the pur- 
pose of the section by seeking to stop, regulate or con- 
trol the entry into its jurisdiction of His Majesty's sub- 
jects, for migration within India from or into a Governor's 
Prov'ace or a Chief Commissioner's Province is a Federal subject* 
and not the concern of the Provinces. 

In a Federation there may be classification of citizens with 
reference both to the centre and its constituent units as 
in U.S. A.t and also partially in Australia,t but the 
present India Act appears to prohibit it except in respect 
of ‘‘ residential *’ qualifications for franchise and member- 
ship of the legislatures.§ It has been held in a series of 
U. 8S. A. judicial decisions that s. 2 of Art. TV. like s. 1 of the 
Fourteenth Amendment, seeks to place the citizens of each State 
on a footing of equality with citizens of other States and prohibit 
discriminatory treatment against the citizens of one State by 
another State.|| The ‘‘ privilege and immunity "’ clause is not, 
however, to be construed as controlling the power of the States over 
the rights of their citizens. What it does is to provide that what- 
ever the rights accorded by a State to its citizens and whatever the 
restrictions imposed on their exercise, *‘ the same, neither more 
nor less, shall be the measure of the rights of citizens of other 
States within its jurisdiction.’"{ But in McCready v. Virginia** 
it was held that ‘‘ a State may grant to its own citizens the ex- 
clusive privilege of using the lands covered by water on its borders 
for the purpose of maintaining oyster-beds, and may with penalties 
prohibit such use by citizens of other States.’’ A right of fishery, 
it was maintained, was a proprietary right, and not a mere privi- 
lege or immunity of citizenship; it was not hit by the “' privilege 
and immunity '’ clause or by the Fourteenth Amendment. Doubt 
has been expressed, quite properly, as to the applicability of this 

*Item 50 in List 1 of the Seventh Schedule. 


+. 2 of Art TV and #. 1 of the Fourteenth Amendment of the U.S.A. Constitution 
t Kerr: The Law of the Australian Constitution, p. 68;.8. 117 of the Commonwealth 


§ First, Fifth and Sixth Schedules to the Act. 
i United States v. Harris, 106 0.8. 629, 

§ Slaughter-House Cases, 16 Wall. 6. 

“4 ULB. BBL. 
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doctrine under s. 117 of the Commonwealth Act.* It appears to 
us to be clear also that the U. S. A. doctrine referred to above can- 
not be relied upon in interpreting s, 298 of the India Act of 1935. 

But that section is apparently no safeguard against penal 
action to which ‘‘ corporations’’ may be subjected by 
a Province,t for a ‘‘ corporation "* is not a “‘ citizen,’’ or ‘‘ His 
Majesty's subject '' within the meaning of the section. It does 
not seem to debar a Province from discriminating, subject to the 
other provisions of the Act, between its own “‘ corporations "’} and 
those constituted by or under the laws of another Province or of the 
Federation.§ <A point of construction will, however, arise in 
actual operation of any penal action against a Provincial 
‘* corporation "’ that another Province may deem fit to take. A 
Provincial ‘‘ corporation '’ must have its ‘“‘ objects '’ confined 
within its borders so that discrimination against if is not a practi- 
cal proposition unless discrimination against its ‘* goods '” is held 
to be discrimination against the ‘‘ corporation '' itself. But the 
provisions of s. 297 prohibit discriminatory treatment by one 
Province to the prejudice of “* goods’’ from another, and here 
again the applicability of the doctrine asserted in the United States 
decisions to India is seriously in doubt. 

Paragraphs (a) and (b) of sub-section (2) of s. 298 are, 

however, savings for such Acts as the Punjab 
Savings. Tiand Alienation Act and a similar measure 
in the Bundelkund area in the United Pro- 

vinces and certain personal laws or customs which may be held to 
attach to the members of a community some right, privilege or 
disability in respect of matters enumerated in sub-section (1) of 
the section. What is contemplated in paragraph (b) is a certain 
customary law in the Punjab as to pre-emption which gives the 
residents of a village the right to be the first buyers of the land, 
if it is to be sold. || 





* Quick and Garran: The Annotated Constitution of the Australian Commonwealth, 


. 961. 
. + Read the decisions in Paul v. Virginia, 8 Wall. 168 and Dweat v. Chicago, 10 


Wall. 410. 7 
t See Ttem No, 33 in List IT of the Seventh Schedule. 
§ See Item No. 34 in Liet I of the Seventh Schedulo, 


4 Parliamentary Debates, April, 1935. 
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lee ae a “THE PROBLEM OF MINORITIES . 
oy Much Much has been said and written regarding differential 
as treatment accorded to aliens by different 


have been quoted in support from the econo- 


mic history of the United States, France, Germany, Italy, 


Denmark, Roumania, Greece and Mexico, showing _ that 
the Government of each of.those countries have reserved for 
their own citizens certain rights and privileges which for one reason 
or another are not extended to aliens.* The Merchant Shipping 
Agreement has already been cited as definite proof that the British 


* U. 8. A.: The coasting trade is reserved for the National Flag. It is absolutely 


reserved. The right to the consting trade is not in any case extended to 
other flags. : 


France: The national coasting trade is reserved for the French Flag by Art. 4 of 


the Decree of September 21, 1793. 


Germany: The right to load goods in a German seaport and transport them to 


Italy : 


another German seaport with a view to unloading them in the latter (coastal 
goods trade) is exclusively reserved to German ahips. Brazil, Denmark, 
Norway and the Netherlands are at present authorised by decree to engage 
in Germany's consting trade.. 

The exercise of the coasting trade slong the shores of Italy and the maritime 
service of the ports, rondsteads and beaches of the country are reserved for 
the National Flag except as otherwise laid down in special treaties or con- 
ventions. The reservation of the coasting trade for the National Flag is not, 
therefore, absolute. x 


Denmark: Under the provisions contained in the ordinances of September 1, 1819 


. 


and September 5, 1820, the transport of goods between Danish ports by 
veasels the tonnage of which does not exceed 15 Commercelacater (a tonnage 
corresponding to 30 net register toms) is reserved for vessels owned by Danish 
subjects. Under the law of April 14, 1865, the Danish Government was 
authorised on condition of reciprocity to grant the right to engage in the 


cousting trade to vessels, whatever be their tonnage, whose home port is situated 


in © country entitled to preferential treatment in its commercial relations wtih 
Denmark, provided that the foreign vesasela in question comply with the 


general regulations in force with regard to the exercise of the consténg trade 
in Denmark. 


Roumania : The maritime coasting trade is reserved for the National Flag. Neverthe- 


leas, special suthorieations may be granted in certain clearly defined cases, 
This reservation is not established by law, but by usage, and it is expressly 
stipulated in commercial treaties concladed by Roumania. 


Greece: Under the Royal Decree of 1863, concerning commercial navigation, which 


has force of law, except in casen where, on condition of reciprocity, conventions 
signed by Greece provide otherwise, vessels bying the Notional Flag have the 
exclusive rights to carry native products from one port of the country to 
ancther. Furthermore, under the clause of Article 9 of the Statute on the 
international regime of maritime ports (Geneva, December 9, 1923), authoris- 
ing her to do #0, Grecce has reserved the coasting trade for the National 
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Empire does not permit a foreigner to be a proprietor in part or in 
whole of a British ship and reserves certain rights in regard to 
British ships for natural-born and naturalised British subjects only 
or for corporations which are subject to the laws of some part of 
the Commonwealth.* 

But such an analogy, though quite useful, raises a 
somewhat different issue; for European’ British subjects, 
whichever part of the Commonwealth they may come from, 
are not yet regarded as non-nationals in the sense that 
the Germans or the Frenchmen are non-nationals in_ this 
eountry. The former are British subjects in all parts of 
the Empire and as such carry with them, wherever they 
go, a common status, though not everywhere equal rights 
and privileges. The interpretation, therefore, sought to be 
put on the existing law of ‘‘ citizenship "’ in India by Sir Hari 
Singh Gourt does not seem to be accurate. Reference to the British 
Nationality and Status of Aliens Act, 1914, and the Indian Act 
(No. VID) of 1926, will make the position clear, In fact and in law 
members of the British community are at present citizens of this 
country and are not required to take out ‘’ naturalisation '’ papers. 


Flog in the Treaties of commerce and navigation which she has concluded in 
rocent years. . 


Mexico: According to Article 99 of the Customs law, Mexican vessels only have 
the right to engage in the consting trade except in cases in which, in the 
interest of the public welfare, the communications department grants special 
permit to foreign vessel to engage in such trade. The coasting trade, 
therefore, is not absolutely reserved for the National Flag. 


(The League of Nations: Official Number: C 195 M. 78, VITI. Addendum eub- 
mitted to the League Council and circulated among the members of the 
League.) 


*eas. 487 and 4385 of the Merchant Shipping Act, 1594, as amended by 
s. 441 of the Merchant Shipping Act, 1894, and », 7 of the Merchant Shipping Act, 1906, 
contain special provisions regarfing the marking of deck ond load lines, in the case of 
ships engaged in the coasting trade. The Merchant Shipping Act of 1804, as amended by 
the Merchant Shipping Act, 1906, prescribes that foreign steamships carrying passengers 
between places in the United Kingdom must comply with certain requirements. Ss. 324- 
927 of the Customs Consolidation Act, 1853, give certain powers to restrict the 
privileges of foreign ships and to impose additional duties on those ships or on goods 
carried in them where the countries concerned discriminate against British ships, By the 
Indian Coasting Trade Act of 1850 (Act V) Indian coasting trade was, however 


thrown open to all comers. 
} Seo p. 563 supra. 
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ig with them India cannot be presumed to be dealing with 


liens as is contemplated in the laws and customs of certain coun- 
_tries which are mentioned above. 
The British Empire is internationally a unit by it- 
self under the Crown; and we have, therefore, for the 
purposes of illustration, to seek for instances of differential 
= treatment between different classes of British subjects within the 
Empire. And we have shown by reference to laws and practices 
prevalent in the Empire that discrimination as between different 
classes of British subjects in trade and commerce and also in politi- 
cal rights not only exists within the Empire but has been definitely 
protected by law. 
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Buropean British Subjects in Criminal. Law 


European British subjects*® as well as to a lesser degree other 
The nature of privileges Europe re and Americ anst nad ; Origi- 
mjoyed by Europeans nally occupied a_ privileged position in 
_ India in criminal law vis-a-vis Indian 
British subjects. The law was considerably altered in 1923 
and as a result the privileges enjoyed by Europeans and 
Americans have been extended to Indian British subjects. But 
yet the status of equality between Eyropean British sub- 
jects or other Europeans or Americans on the one hand 
and Indian British subjects on the other hand has not 
been reached. Before 1923, the former enjoyed privileges 
is respect of (1) the judges and magistrates competent 
to try Europeans or Americans, (2) the sentences which such 
judges and magistrates were entitled to pass, (3) the right of trial 
by mixed jury and with mixed assessors and (4) appeal. ‘The pro- 

*" European British subject,"' for the purposes of criminal proceedi ; ; 
(i) any subject of His Majesty of Furopean descent in tfe male line born, naturalised or 
domiciled in the British Islands or any Colony, or (ii) any wubject of His Majesty who is 
the child or grand-child of any such person by 


legitimate descent [s. 4 i) of riminal 
Procedure Code). This detinition is not affected by the nieare a or rep ne First, 
Fifth and Sixth Schedules to the Government af India Act, 1935, to such expressions ae 
Europeans "' and ** Anglo-Indians."* Some *' Anglo-Indians ” in terma of the present 
Government of India Act may, therefore, be treated Ow 


ae European British ‘fr 
under the Code of Criminal Procedure. ee 
{ Compare the provisions of sub-section (1) of a, 2375 the Criminal Proced Code 
With those of sub-section (2), ; pa 


. 





7 


— =. SAFEGUARDS AGAINST DISCRIMINATION 645 
visions, as Woodroffe points out,* were intended to secure that 
with certain exceptions judges and magistrates should be them- 
selves European British subjects and that the jury and assessors 
should be constituted with a stated number of European British 
subjects, Europeans or Americans; to limit the nature and terms 
of sentences which might be pronounced by courts other 
than the High Courts; and to secure for Europeans British sub- 
jects an extended right of appeal. The old law on the sub- 
ject was stated in ss. 408,¢ 416,$ 443,§ 444, 445, 446, 447, 
449, 450 and 451 of the Criminal Procedure Code. 

It is not required under the amended law that the judge or 
Discrimination in erimi. 2@gistrate should be in any case a European 
nal law substantially re British subject. All Indian judges or magis- 
moved in 1923. a ee 

; trates, who are otherwise competent, are en- 
titled to enquire into any offences committed by European British 
subjects or other Europeans or Americans. But there are still 
certain restrictions with regard to sentences of punishment 
which may be passed in any particular case. A court of session, 
for example, can pronounce any sentence on qa European British 
subject except a sentence of whipping which may be awarded to an 
Indian British subject.|/ ‘Similarly a district magistrate or a 
magistrate of the first class may pass on European British sub- 
jects a sentence of imprisonment for two years or a fine up to rupees 
one thousand or both but not whipping. The relevant section of 
the Code, i.e., s. 34A, does not make mention of the sentence of 
whipping; and it is, therefore, interpreted as having abolished that 
form of punishment for the European British subjects, notwith- 
standing anything contained in ss. 31, 32 and 34. Then 
again no magistrate of the second or third class can enquire into 


. 

© Woodroffe: The Criminal Procedure Code in British India. 

t Proviso (a). 

t Nothing in ss. 413 and 414 applied to appeals from sentences paseed under 
Chapter XXXITI on European British subjects. 

§ The sections from 443 to 451 generally deal with the procedure that wae followed 
in criminal proceedings against Europeans and Americans. Drastic amendments have been 
made in Chapter XXXITIT; it ts in fact a new Chapter. It applics only where racial 
considerations are involved and not otherwise. Read Para. Il of the Statement of 
Objects and Reasons appended thereto. The old sections 450-481 have been repealed. 

jf «. S4A (a). 





THE PROBLEM OF MINORITIES 


‘or try an offence punishable otherwise than with a fine not exceed- 
ing rupees fifty, if the accused person is a European British sub- 
ject and claims to be tried as such.” 


The position, therefore, is that ‘* inequality.........still 
exists as regards sessions and first class magistrates’ courts 
and as regards the latter courts...... an Indian British subject may 


still incur a heavier sentence in the case of a magistrate specially 
empowered under sections 30, 34. Second or third class magis- 
trates have in cases, where the accused person is a European 
British subject and claims to be tried as such, only the very limited 
jurisdiction to punish with fine not exceeding rupees fifty.’’T 
In other matters the position of His Majesty's Indian subjects 
seems to have been approximated to that of his European British 
subjects or other Europeans or Americans. ‘ 

In a trial by jury before the High Court or a court of session of 
a person who has been found under the pro- 
visions of the Code to be a European or an 
Indian British subject a majority of the jury 
shall, if such person before the first juror is called and accepted 
so requires, consist, in the case of a European British subject, of 
persons who are Europeans or Americans and, in the case of an 
Indian British subject, of Indians.{t Like provisions are made for 
Europeans other than European British subjects and Americans 
in whose case also, if the accused persons so require, the majority of 
jurors, if practicable, are to be Europeans or Americans.§ The 
majority of jurors contemplated in this section need not necessarily 
be British subjects. It should be clearly understood that an Indian 
Christian is not entitled under the section to claim a Christian jury|| 
and that religious grounds cannot be urged in challenging a jury. 

In a trial with the aid of assessors, the entire body of asses- 
sors shall be Europeans or Americans or Indians according as the 
accused person is a European British subject or an Indian British 


Provisions of the amend- 
ed Code. 


” #4. Q0A. 
4 Woodroffe : 
XXXII. 
te. 276 (1). 
§ s. 275 (2). 
i 1 W. BR. 2, 


The Criminal Procedure Code in British India, Part VIII, Chap. 
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subject, provided that he so requires.* If in such a trial the ac- 
cused person is a European other than a European British subject 
or an American, the assessors shall all, if practicable and if he so 
requires, be Europeans or Americans. t 

Provision is made in s. 285A to the effect that in cases in 
which Indians and Europeans or Americans are sought to be tried 
jointly under s. 275 (with a jury) or under s. 284A (with the aid of 
assessors), they may claim to be tried separately before 
jurors or assessors, as the case may be, who are drawn from the 
same*racial stock as the accused. In cases in which the provi- 
sions of Chapter XX XIII do not apply, a person may claim to be 
tried or dealt with as a European (British or otherwise), or an 
American or an Indian British subject,t but his claim must be 
substantiated by evidence.§ A mere statement by the accused 
without sufficient evidence is not adequate for the purpose. || 


If in any case Europeans (British or otherwise), 
Americans or Indian British subjects do not claim to be dealt with 
as such by the magistrate before whom they are tried or by whom 
they are committed or if, when such claim has been made before 
and rejected by the committing magistrate, if 1s not repeated before 
the court to which such persons are committed, they are to be held 
to have relinquished. their right to be dealt with accordingly, and 
cannot assert it in any subsequent stage of the case.T The 
waiver is not irrevocable provided the withdrawal of the waiver is 
made promptly.** Again if persons are tried or dealt with as 
belonging to a class in terms of the Code to whch they do not 
belong and if the persons concerned do not object, the enquiry, 
commitment, trial, or sentence, as the case may be, shall not, by 
reason of such dealing or trial, be invalid. TT 

"As the law at present stands, the trial by jury before a magis- 
trate is abrogated and in its place a new procedure applicable to 


- and 37 Cal. 467, 





oth European British subjects and Indian British subjects has 
been introduced, viz., trial by a mixed Bench in a summons case 
where a magistrate or a sessions judge decides under s. 443 that the 
_ case ought to be tried under the provisions of Chapter XXXTIT.* 
Where the case is a warrant case, the magistrate enquiring into or 
trying the case shall, if he does not discharge the accused, commit 
the case for trial to the court of session, whether the case is or is 
not exclusively triable by that court.¢ The court shall then pro- 
ceed to try the case as if the accused had required to be tried under 
_ the provisions of s. 275 and the provisions of that section ard the 
other provisions of the chapter in question, so far as they are appli- 
cable, shall apply. But where the trial before the court of session 
would ordinarily be with the aid of assessors and the accused, or 
all of them jointly, require to be tried under the provisions of 
s. 284A, the trial shall be held with the aid of assessors all of whom 
shall, in the case of European British subjects, be Europeans or 
Americans or, in the case of Indian British subjects, be Indians. 
The magistrate is bound to inform the accused person of his rights 
under this special Chapter if at any stage of an enquiry or trial 
under the Code it appears to him that the case is or might be a 
fit case for trial in accordance with the provisions of this 
Chapter.{ The provisions of ss. 445, 446, 447 and 449§ apply 
both to European British subjects and Indian British subjects. 
It is difficult to defend the privileged position, how- 
Tho privileged positidg Ver slight, of the European co u- 
wpe ete, ine nity or Americans in respect of the 
jurisdiction of certain courts and the 
form of punishment to which we have referred, notwith- 
standing the salutary changes brought about by amendment 
of the old law. It is also to be regretted that the*law- 
makers, when they amended the Code in 1923, should have per- 


* «s. 445, 
+ s. 446, 
>. 447. 


§ Clause 25 of the Lettefs Patent which provides that there sha ppeal t 

: shall be 1 to 

any High Court from any sentence or order passed or made in any ertinboa’’ Glan hefore 
that Court in the exercise of its Original Criminal Jurisdiction has been modified by 
#, 499 of the Code of Criminal Procedure, vanes 
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suaded themselves to classify the citizens into two different classes 
based on race, namely, European British subjects and Indian 
British subjects. The right to trial by jury is a priceless gift of 
democracy for which we are indebted to the British legal system; , 
but it does not seem to be a sound doctrine to give 
an accused person, whether Indian or European, an op- 
portunity to push racial claims in the Temple of Justice 
where there should be no difference of race, caste, creed or colour, 
European British subjects should, in our opinion, depend 
on the good” sense and impartiality of their fellow Indian 
subjects and vice versa, and thereby alone can the ends of justice be 
adequately and effectively met. . 

Apart from these defects of the present law which tends to 
perpetuate privilege and inequality based on race, there was 
s. 65 (3) of the Government of India Act which laid down that 
the Indian Legislature had no power, without the previous approval 
of the Secretary of State in Council, to make any law empowering 
any court other than a High Court, to sentence to the punishment 
of death, any of His Majesty's subjects born in Europe or the 
children of such subjects. That again constituted preferential 
treatment accorded mainly to European British subjects as against 
their fellow Indian subjects, a provision which ought not to have 
been made, if only to inspire confidence in justice and in the 
machinery of justice. It also constituted a serious diminution of 
the powers of the Indian Legislature. 

* Again the rule had been in existence since 1781—it was 
re-enacted ins. 111 of the Government of India Act— 
that an order in writing of the Governor-General in Council 
constituted a full justification for any act, mm any proceeding, civil 
or criminal, in any High Court, acting in the exercise of its origi- 
nal jurisdiction, except so far as any European British subject was 
eoncerned. The jurisdiction of the High Court was ousted by this 

rocedure in respect of any official act which prejudicially affected 

an Indian British subject as distinguished from a European British 

subject in whose case the competent High Court had power to ad- 

judicate, That was discrimination in favour of European British 

subjects. It is difficult to understand why the judicial protection in 

British India accorded to them was denied to His Majesty's Indian 
82 
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‘gubjects.* ‘The Act of 1985 has, however, abolished this pref 
—sBubre io T " Ab oO < a qa , however, a : 8 pr : eren- 

~ 4 HT. r wv . teal 

a? 


tial treatment for European British subjects, and an order 

: in’ writing ‘mentioned in s. 111 of the repealed Act will 

:: a ‘no longer be held to be a valid justification for any executive act 
- in connection with the proceedings of a High Court in India. 











-——s Phe existing rights of European British subjects in 
cdieues in crmi. ruminal proceedings are sought to be 
al law protected under protected under clause (d) of sub-sec- 

4 ine India Act of 1935. 


ae aoe tion (2) of s. 108 of the 1935 Act. 
—-Tt is Jaid down that unless the Governor-General in his 
discretion thinks fit to give his previous sanction there shall not 
be introduced into, or moved in, a Chamber of a Provincial Legis- 
lature any Bill or amendment which affects the procedure for 
criminal proceedings in which Europear. British subjects 
are involved. It may be urged that as no mention is made in 
the section of the Federal Legislature or any Chamber thereof the 
saving is not complete, for legislation affecting those rights may be 
undertaken at the Centre having regard to items (1) and (2) of 
Part I of List ITI of the Seventh Schedule which have placed erimi- 
nal law and criminal procedure in the concurrent sphere of legisla- 
tion. To that the answer is perhaps to be found in sub-section (3) 
of the section read with clause (c) of sub-section (1) of 
s. 12 of the Act. The protection is, therefore, effective unless 
the Governor-General allows his discretion or individual judg- 
ment, as the case may be, to be influenced by his Ministers 
or the Legislature and is himself determined or at least 
anxious to curtail or take away the rights which His 
Majesty's European British subjects enjoy at present. t 
In ecclesiastical affairs also His Majesty's Christian subjects 
including the European community have been given tertain 
privileges at State expense which have been denied to Hindus, 


* Nothing in the section abrogated the right of His Majesty's subjects, Indian 
or British, to seek relief against the Governor-General, any member of his Executive 
Council or any person acting under his onlers, in a competent Court in England. 

+ Professor Keith observes that *' since legislation of 1923, unfair discrimination in 
favour of Europeans in regard to criminal trials has been abolished,"” That is a view which 
is not strictly correct as has been shown in the criticiam of the amended legislation of 


eo more inequality still exists. (Keith: The Gorernments of the British Empire, 
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Musalmans or other religious sects or tribes. The preferential 
treatment accorded to European British subjects in criminal trials 
as Europeans and in ecclesiastical affairs as Christians does not on 
principle seem to be consistent with the equality of treatment 
with His Majesty's Indian subjects which has been guaranteed to 
British subjects of United Kingdom domicile in Chapter IIT of 
Part V of the Act. The whole position is anomalous. 





‘THE FEDERATION AND Resrpvuary Powers 
Decl : 

‘In connection with the protection of minorities it has been 
DS SM = asked, (1) whether the future Constitution 
Federation and Protee- of India should be of a federal type, and (2) 
Ais if so, whether the residuary powers should 
vest in the Federal Centre or in the constituent units. 
The Hindu Mahasabha and one of their official spokesmen, Dr. 
M. S. Moonje, seemed to think that these questions were purely 
constitutional and as such had nothing to do with the protection 
of minorities. Of course, the questions are mainly of a con- 
stitutional nature, but that does not mean that they have no 
bearing at all on the problem of the protection of minorities. In 
certain States of Europe and in some British Dominions the Fede- 
ral system has been recognised as a means of protecting the rights 
of minorities. There are so many historical precedents in this re- 
gard that there seems to be no need for-labouring the point. 
European or Dominion analogy may not hold good in the case of 
India in all its details, but the broad principle that devolution of 
power or division of authority on Federal principle provides oppor- 
tunities of regional development and gives sccpe to minorities for 
self-determination within the limits set by the Constitution cannot 
be seriously contested. The questions, therefore, which have been 
raised in India cannot be lightly dismissed as having no connec- 
tion with the problem of protection as such. ‘ 

So far as the first question is concerned, opinions so far ex- 
= pressed are practically unanimous that 
ceetds Federation. —~—-LNdia should be constituted on a federal 
basis. At the first session of the Round 

Table Conference Sir Te} Bahadur Sapru said : 


‘‘T am a strong believer in the federal form of government. I 
believe therein lies the solution of the difficulty and the 
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salvation of India. I would welcome the association of the 
Indian States in British India mainly for three reasons. I 
; say that they will furnish a stabilising factor in our constitu- 
s tion. I further say that the process of unification will begin 
at once. I lastly say that in regard to matters of defence they 


will furnish a practical experience which is yet wanting i 
India."’ 


Cai» 


THE FEDERA'TION AND RESIDUARY POWERS 


On behalf of the Princes His Highness the Maharajah of 
Bikanir made a warm response to Sir Tej’s appeal and stated : 


** We of the Indian States are willing to take our part in and make 
our contribution to the greater prosperity and contentment of 

“India as a whole. I am convinced that we can best make 
that contribution through a Federal system of Government 
confposed of the States and British India.” 


While closing the plenary session of the first Round Table 
Conference Mr. Ramsay Macdonald pointed out that ‘* His 
Majesty's Government has taken note of the fact that the deh- 
berations of the Conference have proceeded on the basis, accepted 
by all parties, that the Central Government should be a Federation 
of all India—embracing both the Indian States and British India 
in a bicameral Legislature."" The Prime Minister made another 
statement on the lst of December, 1931, at the close of the second 
session of the Conference, reaffirming His Majesty's Government's 
belief ‘‘ in an all-India Federation as offering the only bopeful 
solution of India’s constitutional problem.’’ ‘‘ They intend,”’ he 
added, ‘* to pursue this plan unswervingly and to do their utmost 
to surmount the difficulties which now stand in the way of Its 
realisation.’’ It is therefore regarded by some Indian politicians 
as improper, if not extremely difficult, to go back upon the general 
plan of a Federal Constitution® agreed upon at the Conference, for 
the proposals therein adumbrated were made subject to the pro- 
viso that the Constitution should be of a federal type. We say 
‘* the general plan *' because the detailed constitutional provi- 
sions in this regard, especially with reference to representa- 


© The Gandhi-Irwin Agreement accepted federation as an cssentml part of 
the future Constitution (ct. 8 of the Agreement). 
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tion of the Indian States* in the legislature, the nature of their 
prop d accession to the Federation and the type of their internal 
administration are bound to affect the projected Federal structure 
and weaken the British Indian Provinces in relation to the States. 
But as regards the vesting of residuary powers, there are and 
have been acute differences of opinion. The 
reir power leads to Simon Commission having made it clear that 
troversy. | 
the ultimate aim of India should be a Federal 
system suggested that in such a _ federation ** the residue of 
powers, outside the specific federal list, would be with the States 
and the Provinces.’’t They said further “* that whereas in British 
India there is a long tradition of an overriding Central authority 
with wide powers over a Provincial Government, not limited to the 
prevention of misrule and extending to many matters which 
affect that particular Government alone, it would be natural under 
a federal constitution to delimit strictly the seope of Central 
control.""{ But they did not offer any precise formula and 
counselled caution. It cannot be doubted, however, that Sir John 
Simon and his colleagues were in favour generally of the American 
or the Australian model. 








The Sankey Sub-Committee appointed by the Round 
Table Conference were not able to come to a final de- 
cision with regard to this matter. But they pointed out that 
however careful the subjects were listed as Federal, Central and 
Provincial, there is bound to be a residue of subjects not included 
in any one of them. They expressed the view that ‘‘whether these 
residuary powers of legislation are to rest with the Federal Goverp- 
iment or with the Provinces is a matter which will need the most 


careful consideration at a later stage."’§ - 


* Professor Keith draws analogy between tho 
Basutoland, Bechuanaland and Swaziland and the claim of 
that they cannot be made subject, without their consent, to the control of a responsible 
Government in Indin, in lieu of that of the King exercised through the Viceroy 
responsible to the Secretary of State for i 


India and to the Im cc” 
Sovertignty of the British Dominions, pp. 71-72). Perial Parliament (Keith: 


t The Simon Commission Report, Vol, IT, p. 199, 
+ lbid., p. LOT. 


§ The Sankey Sub-Committes's Report, p, 38, 


position of the natives in 
the rulers of the Indian States 
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Ti is well-known that the Muslims of all sections of political 
opinion urged that the residuary powers 
should be vested in the constituent units of 
the Federation. That view was taken in 
Mr. Jinnah’s Fourteen Points. It was adopted in a comprehen- 
sive resolution passed by the All-India Muslim Conference held at 
Delhi in the month of January, 1929, and-was reaffirmed by the 
All-Bengal Muslim Conference held at Faridpur in Bengal under 
the presidency of Dr. M. A. Ansari. The Congress formula, 
which was adopted by the All-India Congress Working Committee 
and circularised by Mahatma Gandhi among members of the Round 
Table Conference in London, contains the provision that “the 
residuary powers shall vest in the federating umits unless, on fur- 
ther examination, it is found to be against the best interests of 
India."’* To his memorandum on the Congress formula Dr. 
Moonje, however, emphasised that ‘‘it shall be in the best inter- 
ests of the country as a whole that they (residuary powers) should 
be vested in the Central Government rather than in the federating 
units.’’ ‘“* A strong Central Government,'’ he added, “is the only 
sure protective agent of the constitutional rights and liberties of 
the federating units."’ Dr. Moonje’s view substantially represents 
the view taken by the Hindu Mahasabha on the subject. The 
Sikhs also support if as will appear from their scheme presented 
to Lord Willingdon, when they led a deputation on him in July, 
1931. 

The distribution of powers between the Federal Centre 
) and its constituent units has been a vexed 
Federation reconciles : - m ap re 
national unity with State question ever since federation came within 
eee the range of practical politics. Some 
idea pf the basis on which powers are generally distributed is to be 
found in the various definitions which the expression has 
received from time to time. There is_ that classical de- 
finition of Professor Dicey, according to whom, ~ 4 federal 
State is a political contrivance intended to reconcile national umity 
and power with the maintenance of State rights.""t A Federation 


Moslema demand it for 
Provinces. 


* The Congress Scheme, cl. 8, 
+ Dicey : op. cit.. pP- 190. 






sovereignty are divided between the 

the c nstituen ent States. ~The nature of “division of Aine powers 
aries under | different Constitutions. But the fundamental princi- 
, “ie which is universally recognised is that matters concerning the 
1ation. as a whole should be placed under the control of the Centre 
ind | that those which are not of that character should remain in 
‘the hands of the States. ‘‘ A truly federal government,'’ observes 
Professor Dicey, ‘* is the denial of national independence to every 
State of the federation.’’* 

Sir Robert Garran defines the federal system as ‘‘ a 
form of government in which sovereignty or political power is 
divided between the central and the local government, so 
that each of them within its own sphere is mdependent of 
the other.’’— Freeman says that ** a federal Commonwealth in its 
perfect form is one which forms a single State in its relation to 
other States, but which consists of many States with regard to 
its internal government.’’} Discussing the position of the Ameri- 
ean Federal Republic Lord Bryce expressed his view in the follow- 
a WINES Sasi It is itself a Commonwealth as well as a union 
of Commonwealths, because it claims directly the obedience of 
every citizen, and acts immediately upon him through its courts 
and executive officers. Still less are its minor communities, the 
States, mere sub-divisions of the Union, mere creatures of the 
national government, like the counties of England or the depart- 
ments of France......... They, that is, the older ones among them 
existed before it. They could exist without it.’"§ Sir John 
Marriott is of opimion that ‘‘ Federalism...... must be regarded as 
a half-way house between entire independence and a compact and 
completely homogeneous national unity.’ ‘|| Another wniterT 
observes that ‘' federalism is the coming together of a number of 
States, formerly separated and sovereign, into some kind of ar- 








* Dicoy : The Law of the Constitution, Introduction. Ixix. 

| Report of the Royal Commission on Finances of Weatern Australia. 
+ History of Federal Government in Greece. 

§ Bryce: The American Commonwealth, Vol. I, p. 16, 

| Marriott: The Mechanism of the Modern State, Vol, TT, p, 387 

© Pacificus : Federaliom and Home Rule, 
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rangement to secure the Gommon safety and prosperity. These vari- 
ous independent or quasi-independent Governments agree to give 
up to the federal Government a greater or less proportion of their 


independence........-.-. It is a movement from disunion towards 
union, a change from centrifugal principles of political action to 
the centripetal." ” 


The view expressed by Lord Haldane in the judgment deli- 
vered by him in Attorney-General for the 
Lord Haldane’s doctrine. Commonwealth v. Colonial Sugar Refining 
Company Limited* is rather significant. 
In that judgment it was held that “* in a loose sense the word 
‘ federal * may be used......... to describe any arrangement under 
which self-contained States agree to delegate their powers to a 
common Government with a view to entirely new Constitutions 
even of the States themselves. But the natural and litera] inter- 
pretation of the word confines its application to cases in which 
these States, while agreeing on a measure of delegation, yet im 
the main continue to preserve their original Constitutions. 
ree Of the Canadian Constitution the true view appears, there- 
fore, to be that, although it was founded on the Quebec resolutions 
and so must be accepted as a treaty of union among the then Pro- 
vinees, yet when once enacted by the Imperial Parliament it con- 
stituted a fresh departhre, and established new Dominion and 
Provincial Governments with defined powers and duties both 
derived from the Act of the Imperial Parliament which was their 
legal source."" Lord Haldane, therefore, rejected the common 
theory that the Canadian Constitution was based on a Federal 
pattern and held that it could not be described as federal except in 
a loose sense. 
With respect to his lordship and the Judicial Committee of 
the Privy Council, on whose behalf he deli- 
A narrow definition, vered the judgment in the celebrated case 
quoted above, it 1s submitted that there 
are two different types of federal government, each equalhy 
orthodox, although one of them may be centripetal in 
its bias and the other centrifugal. In this view of the 


* (1914) A.C, 257 


83 


ee eee im 


ti ae fay Fi * 
se an it to ae ee | ot ed ad oe ae 
: mt 1ed “powers are given” to the 
age rf “ 
: Sovaly powers a are vested i in gthe: National 
ee ae. Siar. it is a. general principle | hat e residuary 
_ powers : are enjoyed by the originating authorities: as in the ease of 
the Australian States or the States of America, that eile may 
: be departed from in the evolution of Federal Constitutions without 
prejudice to the Federal principle. A statutory division of powers 
between the Centre and its constituent units which neither the 
— Gentre nor the units by themselves can alter and which is subject 
to the interpretation of Courts is of the essence of Federalism ; and 


from that point of view, the Cozstitution of Canada is certainly 
federal.* 


















I. The Dominion of Canada 


Now, there are different methods followed in different coun- 
oe tries in regard to the distribution of powers. 
The Canadian type. In the Dominion of Canada there are two 
sets of powers—one set for the Dominion 
Parliament in respect of subjects provided for in s. 91 of the 
British North America Act and the other set for the Provincial 
authorities regarding subjects specified im s. 92 of the Act. 
S. 91 gives the Dominion power also ‘* to make laws for the 
peace, order, and good government of Canada in relation to all 
matters not coming within the classes of subjects by this Act 
assigned exclusively to the legislatures of the Provinces........."" 
The two sections taken together appear to imply that the» Pro- 
vinces enjoy, apart from the control of specific subjects, some 
measure of general residuary power oyer matters, not clearly de- 
fined, of merely local import while the general residuum belongs 
to the Dominion. It was further contemplated that the Federal 
Centre would not under its general power interfere with mgasers 
exclusively assigned to the Provinces. 
One of the leading principles on which the divinlon 
is presumably based is that the enumerated powers of the 


* Liquidators 


of the Maritime Bank v. NieduaOdieeal of New. B Bru ick, (1802) | 
A. ©, 437. a 
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- | 
Dominion and of th@ Provinces are as a general rule 
mutnally exelusive.* In law and in fact, however, the 
powers as set out in the two sections are not exclusive. 


Several sections of the Act, for instance, by inserting the phrase 


‘* until the Parliament of Canada otherwise provides,’’ enable the 
Dominion to fill up the gaps in the Constitution. Again there are 


special provisions as to education, the uniformity of civil law in. 


Ontario, Nova Scotia and New Brunswick, and agriculture and 
immigration.t Besides, s. 132 which deals with Canada’s 
obligations as part of the British Empire arising under Treaties 
between the Empire and foreign countries has given rise to diff- 
culties in regard to legislative competence of the Centre in relation 
to the Provinces, a subject which is discussed below. Cases 
have occurred .since the passing of the British North Ame- 
rica Act in which it has been found very difficult to 
reconcile the two sets of specific powers. It is Just possible to 
eonceive of a domain in which Provincial and Dominion legisla- 
tions may overlap, and functions have very often in fact over- 
lapped ; and the difficulty involved has been sought to be solved by 
the principle that ‘‘ where there ts overlapping of enumerated 
powers of the Dominion and the Provinces respectively, neither 
legislation would be ultra vires if the field is clear ; if, on this con- 
current field, the two tegislations meet, Dominion legislation pre- 
vails.’" } ~ | | 

In determining the jurisdiction of the Centre and the Provinces 
the first question to be decided is whether the subject matter of 
legislation falls within the enumerated powers of the Provinces in 
s. 92:§ If it does not fall under that section, it comes either un- 
der the specific Dominion matters of s. 91 or under the Dominion 
general power to legislate for —— the peace, order and good govern- 
ment of Canada;"" for it 1s assumed as a@ necessary incident to 
full internal powers of self-government that somewhere in the 


* Attorney-General for Canada vy. Attorney General for Ontario, Quebec and Nora 


Scotia, A.C. 700 (1898). 


as. 93-95. ; / | 
: Sir Robert Garren ; Beidence before the Royal Commission on the Austrahan 
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Conatitution, 1929, pp. 44-45; Aeand Trunk Railway of Canada ‘ Meister mad ae : 
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§ Cittrens’ Insurance Co. vy. Parsons, 7 App. Cas. 3. 
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jets Dominion under the Constitution power to legislate must reside.* 
‘If s. 92 does not hit the legislation in question, the point as to how 
it comes within Dominion competence is not of importance. If, 
! however, a particular piece of legislation comes under s. 92, the 
* — farther question must be answered, namely, whether it falls also 
under an enumerated head in s. 91. If it does, the Dominion has 
the paramount power of legislating in reference to it. If again it 
* falls within neither set of enumerated heads, then the Dominion 
may have power to legislate under the general words at the be- 
ginning of s. 91.T 
For proper construction of the allocation of powers both the 
lists must be read together, for obviously there are subjects which 
may belong to both the lists. In other words, as the Judicial 
Committee has often held,{ the two sections (91 and 92) must be 
read together and the language of one interpreted, and, when 
necessary, modified by that of the other. Certain instances have 
been cited by Jennings and Young.§ For example, ‘* the public 
debt and property ’*|| belongs to the Centre while ‘* the borrowing 
of money on the sole credit of the Province "* and ‘* the manage- 
ment and sale of the public lands belonging to the Province and of 
the timber and wood thereonl'’ have been assigned to the Pro- 
vinces. Similarly while the Centre has power to legislate as to 
‘the regulation of trade and commerce "#* the Provinces are 
given such subjects as ‘* the incorporation of companies with Pro- 
vincial object,’’ ** property and civil rights in the Province “" and 
‘ venerally all matters of a purely local or private nature in the 
Province.’’tt Again the Centre's jurisdiction extends to ‘* the 
raising of money by any mode or system of taxation "'${ while 
* direct taxation within the Province in order to the raising of a 





. 

* Attorney-General for Ontario v. Attorney-General for Canada, A.C. 571. 

{ Toronto Electric Comminsionere v. Spider and Others, Attorney-General for Canada © 
ond Ontario, Interveners, (1925) A. C. 906. ~ : 

>The Citizens’ Insurance Co, of Canada v William Parsons (1881), 7 App. Cas. 
“6; and Charles Russell v. The Queen (1882), 7 App. Casa. 829, 

§ Constitutional Laws of the British Empire, p. 138, 

! Para. 1 of «#. 91. 

© Paras. 3 and 5 of-s. 72. 

** Para, 2 of a, 91. 

ft Paras. 11, 13 and 16 of ». 98 

{2 Para, 3 of «, 1. 
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revenue for Provincial purposes "* is a subject which belongs to 
the Provinces. These instances are illustrative and not exhaus- 
tive. 

These provisions must not be so interpreted as giving rise to 
unnecessary conflicts and thus frustrating valid or competent legis- 
lation. In possible cases of such conflicts regard must be had to the 
purpose of the prcjected legislation; and, as Jennings and Young 
put it while referring to entry 15 of s. 91 and entry 2 of s. 92, °° if 
the purpose of legislation is to regulate banking, then only the 
Dominion is competent; if the purpose is to impose a direct tax on 
banks for the raising of Provincial revenue, then the Province is 
competent.."t In no circumstances can a Province try 
by legislation or administrative action in fact to regulate banking 
in the exercise of its taxing power for Provincial purposes.} 

In construing the Canadian Constitution no reliance 1s to be 

placed on what has been called the ~ princi- 
alge cea Federsl- ples of federalism." In other words, the 
doctrine of ‘‘ implied prohibitions "’ or of 
‘* immunity of instrumentalities “" so mutch in vogue in the United 
States has been rejected generally by the Privy Council and has no 
application to the Canadian system.§ It does not mean, 
however, that it is open to a legislature so to exercise a power 4s 
to interfere with the exercise of a power by another legislature. 
What it means is that the exercise of a power by a legislature ts 
void only when it does in fact interfere with the exercise of a power 
by another legislature and not merely when it may have the possi- 
ility in extreme circumstances of interfering with the exercise 
by the latter of its functions as was asserted in WeCulloch v 
Maryland.|| As Lord Loreburn has so aptly observed, 1 the 
interpretation of a completely self-governing Constitution founded 
upon a written organic instrument such as the British North 
America Act, if the text is explicit the text is conclusive, alike in 
what it directs and in what tt forbids. When the text is ambt- 
guous as, for example, when words estabhshing two mutually 


* Pare. Bof « ™. 

+ Constitutional Laws of the Eritish Empire, p. 139, 
t Russell v. The Queen, 7 App. Cas. 824. 

§ Bank of Toronto v. Lambe, 12 App. Cas. 575. 
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ae bearing on the relations between the Federal 
Tyg erows of deeded Centre and the Provinces in Canada. 
‘These may be divided into two groups, name- 








ly, (1) ‘those i in support of the Provinces and (2) those in support 


of the Dominion. It was often claimed that the Dominion was 
entitled to control industry throughout the entire territory, but judi- 


- cial interpretation has defeated that view. In Russell v. T he Queent 


it was held that the Federal Parliament had power to enact 
the Canada Temperance Act of 1878 as seeking to establish a uni- 


form system for prohibiting the liquor traffic throughout Canada 


not only by virtue of the general legislative power but also by vir- 
tue of ‘* the trade and commerce power and criminal law" as 
against the Provincial control of ‘‘ property and civil rights.”’ 
Sir Montague E, Smith, speaking for the Privy Council, observed 
that there was no ground or pretence for saying that the evil or 
vice hit by the Act in question was local or existed in one Pro- 
vince and that Parliament, under colour of general legislation, 
was dealing with a Provincial matter only. The manner 
of bringing the prohibitions and penalties of the Act into 
force did not alter its general and uniform character. 
The legislation was clearly intended to apply a remedy to an evil 
which was assumed to exist throughout the Dominion. It was also 
laid down that the Act not coming under any of the subjects ex 
clusively assigned to the Provinces, it was not necessary to discuss 
the question whether its provisions fell within any of the classes 
of subjects enumerated in s..91. | 

But in Hodge v. The Queent it was ruled a fear 
later that Ontario had power to establish a local licens- 
ing system in the Provinée, entrusting as it did by statute 
powers of regulation to local authorities, and it was further decid- 
ed in a case subsequently heard by the Privy Council that the 


* Attorney-General for Ontario v. Attorney-General for Canada, A.C. 124. 
t App. Cas. 820 ; 
| App. Cas, 117 (1883). 
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McCarthy Act which sought to set up a local licensing system for ; 
the liquor traffic throughout the Dominion was ultra vires of © 
the Dominion Parliament. It seems that the decision in Russell ~*~ 
ies ueen can only be supp rted now, not on the footing of 

aving laid down a principle of interpretation as to the general _ 
words at the beginning of s. 91, but on the assumption that the — 
evil of intemperance at that time amounted in Canada to one SO 
great and so general that at least for the period it was a menace 
to the national life of Canada so serious and pressing that national 
intervention was urgently called for. 

Similarly an attempt by the Dominion to contro] in- 
surance business has been defeated by the Privy Council.* The 
principle established is that the “° commerce '* power of the 
Dominion has no reference to the right to regulate by licensing 
any business not assigned to tt. That principle cannot be evaded 
hy claiming that the “‘ power is really an exercise of the right te 
enact criminal law to regulate aliens or to control immigration. ’ 

In delivering the judgment of the Judicial Committee in Atforney- — * 

General for Ontario v. Reciprocal Insurers Duff J., for example, 

said that ‘‘ in accordance with the principle...... it is no longer 

open to dispute that the Parliament of Canada cannot by purport- - 
ing to create penal sanctions under s. 91, head 27, appropriate to 
itself exclusively a field of jurisdiction in which, apart from such 
procedure, it could exert no legal authority, and that if, when 

‘examined as a whole, legislation in form eriminal is found, in as- 

pects and purposes, exclusively within the Provincial sphere, to 
deal with matters eommitted to the Provinces, 1t cannot he held as 

valid.’*t Again, although the power to deal with sea coast inland 
fisheries belongs to the Federal Centre, it cannot he interpreted as 
pivigig it an unlimited authority to do anything connected with 

fishing. In 1925, relying on the doctrine enunciated by Duff J., 

Lord Sankey in Taronto Blectric Commissioners V. Snider declared 

the Dominion Industrial Disputes Investigation Act of 1907 invalid 

as interfering with the ** civil rights "* of the Provinces. The 

Council refused to uphold the Act either under the general legisla- 











* Attorney-General for Canada ¥. Attorney-General for Alive rtar iffornecy (Jeneral 
for Ontano ¥. Reciprocal Insurers. 
A.C. 828 (1024). 






Council's upholding of the Combines ‘Investigation Act of the 
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“tive paver oalowatsd to serve the interests of peace and good 


_ government in the ‘Dominion or as an enactment under criminal] 
law or commerce power. 





On the opposite side reference, ‘may be made to the Privy 


Dominion.* The object of that measure was to secure the punish- 
ment of persons who took part in the operation of combines to 
the injury, or in restraint, of trade and commerce. It was, how- 
ever, contrary to the decision in The Board of Commerce Act, 1919, 
and The Combines and Fair Prices Act, 1919.¢ The Combines 
and Fair Prices Act enabled the Board established by the Com- 
merce Act to restrain and prohibit the formation and operation of 
such trade combinations for production and distribution in the 
Canadian Provinces as the Board might consider to be detrimental 
to public interest. The Board was further authorised to restrict, 
in the cases of food, clothing and fuel, accumulation of those 
necessaries of life beyond the amount reasonably required, in the 
case of a private person, for his household. The surplus was in such 
instances to be offered for sale at fair prices. Certain persons were 
excepted such as farmers and gardeners. Legislation setting up 
the Board was held to be invalid as not falling either within the 
commerce power or criminal law. It was decided also that there 
was at the time no national emergency justifying Federal inter- 
vention by the exercise of general power to legislate for Canada. 
Tt has also been established in an important case that occur- 
red in 1932] that the Dominion authorities had powers of a wide 
character essential to secure public interest. It was stressed in 
the judgment inter alia that the interpretation of the Constitution 
must not be allowed to permit of abrogation of the terms of the 
original contract on which the Federation was based. Accordiygly, 
in the case of Radio Communications in Canada the Council re- 
jected in 1932§ any power of regulation by the Provinces, relying 
on the Dominion’s general power to legislate for the peace, order 


* Proprietary Articles Trade Association vy. Attorney-General jor Canada, (1931) 
A.C. 310, 


#1 A.C. 191 (1929). 
A.C. 54 (199), 
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and good government of the entire territory, and emphasising the 

fact that ‘‘ communications between the Provinces and other parts 

of the world were expressly made -matters of Federal concern.”’ 

The judicial decisions sous be examined in a historical * 

| ee Se perspective if only to find out to what extent = 

* tn Reset "ugg Rerkeroan” the conventions of the Constitution created or “- 
sustained by the Courts may depart from 

the actual statutory provisions and the intention of the fathers of* * 

the Statute. There is no denying the fact that the Canadian | 

federation, paradoxical though it may sound, had originally be- 

gun by treating the Provinces as no more than local self-governing 

bodies and that some Provincial legislation was from the year 1867 

right up to the year 1596 disallowed not merely as being 

ultra vires of the legislatures concerned or tinconstitutional but 

as being ‘‘ inequitable, unsound in principle, or destructive of 

private or contractual rights.” The point was explained at some 

length by Macdonald who spoke of the Canadian scheme as one in 

which the Federal Legislature would control ‘* the general mass of s 

sovereign legislation '’ and observed :* 








‘We have strengthened the general (ste) Government. We have 
given the general legislature all the great subjects of 
legislation. We have conferred on them, not specifically and 
in detail, afl the powers incident to sovereignty, but we have 
expressly declared that all subjects of general interest, not 
distinctly and exclusively conferred upon the local govern- 
ments and local legislatures, shall be conferred upon the 
general Government and legislature,” 


The reason assigned by Macdonald for thus departing from 
the American model was that the insistence on ‘ State rights ° 
had bfought about an unhappy Civil War in the United States 
and that it was necessary, according to Macdonald and the framers 
of the Constitution in Canada, to profit by America’s bitter ex- 
perience and avoid that great source of weakness of the Central 
Government which had _ been the cause of political dis- 
ruption in the TInited States. Care was taken to em- 
phasise Macdonald's point at Westminster when” the Quebec 


* Macdonald i. Confederation Debates, Gth Feb., 1865 
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resolutions were given legal form and shape. Thus Lord 
Carnarvon on behalf of the British Government stated that “~ the 


real object.......-. is to give to the Central Government those high 
. functions and almost sovereign powers by which general principles 


and uniformity of legislation may be secured in those questions 
that are of common import to all the Provinces; and at the same 
time to retain for each Province so ample a measure of municipal 
Miberty and self-government as_ will allow and indeed . compel 
them to exercise those local powers which they can exercise with 
great advantage to the community.’ "* Both Macdonald and 
Carnarvon, the former representing the Colonial mind and the 
latter speaking for the Imperial authorities, agreed that the 
Federal Government and Legislature must be competent to decide 
what matters were of national, as distinct from ‘} purely local,’’ 
importance. Macdonald, in writing to the Colonial Secretary in 
1868, expressed his hope that in any contest over jurisdiction be- 
tween the federation and the constituent Provinces, the former 
must win.’ 
Then followed a series of cases and decisions from 1867 
- Be to 1896 in which the idea predominated 
Judicin! decisions and | pre] ; : 
constitutional develop. that the Provincial legislatures in Canada 
rae were no better than big County Councils in 
England. In Russell v. The Queen, a case which, as has already 
been pointed out, serves to bring the ‘* unitary bias "’ of the 
Canadian federal plan into bold relief and is by no means the 
only decision in the series, the view seemed to have been 
taken that ‘' if a Federal Act were requisite for the peace, order 
and good government of the Dominion, it was intra vires of the 
Federal Legislature, even though it might affect incidentally 
property and civil rights granted exclusively to the Provincgs.’’ t 
But even as far back as 1878 Strong J., warned that such ap- 
plication of the extraordinary federal prerogative power might 
threaten “‘ the independence of the Provinces.’’{ The position 
taken up in Russell v. The Queen was revised in Hodge v. The 
Queen, Attorney-General for the Dominion v. Attorney-General 


* * The Fourth Earl of Carnarvon, Vol. I, p. 308. 
} Kennedy : Essays in Constitutional Law, pp. 90-91. 
> Severn vy. Queen, 2 S.0.R., p. 06, 
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for Alberta, and Toronto Electric Commissioners v. Snider, some 
of which cases have been referred to above. 
An interesting theory of Canadian constitutional law 


has evolved not, be it noted, through statutory enact- 


ments but out of the clash of opinions, judicial and poli- 


tical, which has for so many years centred round the contro- 
versy on the Federal power in relation to the ** State rights.”’ Ae- 


cording to that theory, the status of the Canadian Provinces is 
not Municipal used in its restricted sense, and their legislation 
within the constitutional ambit defined in the statute is exclusive 
and supreme just as within its own sphere Dominion legislation or 
Imperial legislation is plenary and absolute. Provincial laws, 
within their assigned and specified list, do not appear at present 
to be open to challenge on the ground that they are “* unjust “" or 
‘‘inequitable’’ or ‘‘interfere with contractual obligations.’ They 
may be disallowed or quashed on the doctrine of ultra vires.* 
This development of constitutional law in Canada has 
provoked from Professor Kennedy a de- 
Frovnces not County claration to the effect that ~ Canada 
began its political existence with the scales 
heavily weighted in favour of the Central authority. To- 
day the Canadian Provinces enjoy powers ‘almost greater than 
those of the States of the American Union."’t Professor Kennedy 
goes so far as to hold that " the legal and constitutional develop- 
ments of the last sixty years have certainly tended to strengthen 
the fissiparous elements in our national life."*t It appears to us, 
however, that this eminent constitutional authority has taken i 
more gloomy and pessimistic view of the situation than the cir- 
cumstances warrant. There is, in the first place, no large volume 
of opinion in the Provinces, separately or collectively, in favour of 
secession from the Federation as 1s unmistakably the case with at 
least one of the Australian States. In the second place, the 
Dominion Government still retain legal power to disallow Provin- 
cial legislation, particularly when that legislation may, !n their 
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opinion, imperil national unity; and if the Privy Council hy 
its recommendations to His Majesty in given cases stands in the 
way of the Federal machinery, they may take power un- 
der the Statute of Westminster to destroy the appeal al- 
together; for the Statute, as we have seen, does not in any way 
protect the Judicature Acts from which the Council mainly derives 
its authority. 
‘Besides, as Professor Kennedy has himself suggested ,* 
the justiciable disputes between the Centre and the Pro- 
yinces as those between a Dominion and the Imperial 
authorities may be amicably settled by consultation and agree- 
ment between the parties concerned or by some sort of an im- 
partial and independent Tribunal inspiring the confidence of both 
the parties. An effective corrective to ‘‘ fissiparcus "’ elements 1s 
supplied also by the complexities of modern economic conditiéns 
which require uniformity of treatment and call for national 
legislation as distinguished from purely local treatment. There 
should be no exaggeration of the ‘‘ rights*’ that the Canadian 
Provinces have secured through the Privy Council decisions. They 
have earned no right to secede from the federation. It is extremely 
doubtful if they can destroy the general law-making power of the 
Federal Parliament. «The Privy Council and, in some cases, the 
Domimeon Courts have by their construction of the Constitution 
Act accorded the Provinces the status they should enjoy under a 
federal plan. They have, in short, ceased to be County Councils 
or Municipalities as was contemplated by Macdonald. 
It is perhaps true that until 1931 the Privy Council tended 
| | generally to curtail the legislative competence 
Cone yapertant Pexy of the Dominion Parliament in so far as it put 
a generous and liberal interpretation on the 
power of the Provinces to legislate exclusively as to Property and 
Civil Rights. Exception was, however, made in grave national 
emergencies when the Dominion rather than the units was allowed 
to loom large in the picture as was asserted in Attorney-General for 
Ontario v. Attorney-General for Canada,t Fort Frances Pulp and 


all 


* Kennedy : Basaye in Constitutional Law, pp. O44, 148.49, 
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Power Co. v. Manitoba Free Press Co..* and Attorney-General for 
Canada y. Attorney-General for British Columbia.¢ In the last 
of these cases Lord Tomlin summarised the principles of construc- 
tion that had been established as a result of the’ decisions of the 
Privy Council. They are (7) that the legislation of the Domi- 
nion, so long as it relates to subjects expressly enumerated in s. 91, 
is of paramount authority, even though it trenches upon subjects 
enumerated in s. 92; (ii) that the general power of legislation 
granted to the Dominion by s. 91 must be confined to such matters 
as are unquestionably of national interest and importance and 
must not trench upon subjects enumerated in s. 92, unless such 
matters have attained such dimensions as to affect the body politic 
of the Dominion; (iii) that it is within the competence of the Domi- 
nion Parliament to provide for matters which, though otherwise 
within the legislative competence of the Provincial legislatures, 
are necessarily incidental to effective legislation expressly enumer- 
ated in s. 91; and (iv) that mere overlapping does not invalidate 
either Federal or Provincial legislation if the field is clear, and 
Federal law supersedes Provincial law where the field is not clear. 


On the general question of the distribution of powers between 
the Dominion and the Provinces as provided for under ss. 91 and 
92 and the effect of s. 132 three recent Privy Council decisions 
may throw some liglft, although we are afraid the position 1s yet as 
uncertain and indefinite as it could be in any circumstances. 
These are (i) the Aeronautics case,{ (ti) the Radio case,§ and (iit) 
the International Labour Conventions case.|| All these cases went 
to the Privy Council on appeal from the Canadian Supreme Court 
and in each case the legislation in question had been referred by 
the Governor-General in Council to the Supreme Court. 

‘The question in (i) was, as was pointed out by Lord Sankey, 
L. C., whether the control and regulation of aeronautics wits ib 
subject on which the Dominion Parhament was alone competent 
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cial pro erty and civil rights and local matters as. to exclude the 
Dominion from any (or from more than merely a limited) jurisdic- 


t- 


tion in respect of it. The Council’s answer was that the subject 


belonged to the Dominion. Lord Sankey then proceeded to add 


that while the Courts should be zealous in upholding the charter of 
the Provinces as enacted in s. 92 it must no less be borne in mind 
that the real object of the Act was to give the Centre 
those high functions and almost sovereign powers by which uni- 
formity might be secured on all questions which were of common 
concern to all the Provinces as members of a constituent whole, 
His lordship stated that there might be cases of emergency where 
the Dominion was empowered to act for the whole and that there 
might also be cases where the Dominion was entitled to speak for 
the whole and that not because of any judicial interpretation 6f 
ss. 91 and 92, but by reason of the plain terms of s. 132, where 
Canada as a whole, having undertaken an obligation, was given the 
power necessary and proper for performing that obligation. 

It should be noted that the Dominion legislation in question 
was in pursuance of a ‘‘ Convention, relating to the Regulation of 
Aerial Navigation "’ and that, knowing as he did that it was so, 
Lord Sankey observed that the governing section in this case was 
s. 1382 which gave the Parliament and Government cf Canada all 
powers necessary or proper for performing the obligations towards 
foreign countries arising under Treaties between the Empire and 
foreign countries. 

In the case of (11) the issue was whether it was within the com- 
petence of the Dominion to legislate as to radio communication in 
terms of Art. 2 of the International Radiotelegraph Convention, 
1927, which had been ratified and confirmed on behalf of His 
Majesty's Government in Canada by an instrument signed by the 
mecretary of State for External Affairs, Canada. Here also the 


Privy Council's answer was in the affirmative. Speaking for the 
Board Viscount Dunedin observed : ™ 


™ Canada as a Dominion is one of the signatories to the Conven- 
tion, In a question with foreign powers the persons who 
might infringe some of the stipulations in the Convention 
would not be the Dominion of Canada as a whole but, would 
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be individual persons resident in Canada, These persons 
must so to speak be kept in order by legislation and the 
only legislation that can deal with them all at once ts Domi- 
nion legislation. This iden of Canada as a Dominion 
being bound by a Convention equivalent to ao treaty with 
foreign powers was quite unthought of in 1867. It is the out- 
come of the gradual development of the position of Canada 
which is found in these later days expressed in the 
Statute of Westminster. It is not, therefore, to be expected 
that such a matter should be dealt with in explicit words im 
either s. 91 or s. 92. The only class of treaty which would 
bind Canada was thought of as a treaty by Great Britain, and 


that was provided for by s. 192...... In fine, though agreeing 
that the Convention was not such a treaty as is defined in 
s. 182, their Lordships think that it comes to the same thing.” 


. 


* Viscount Dunedin laid down two propositions: first, that it 
was Canada as a whole which was amenable to the other Powers 
for the proper carrying out of the Convention; and secondly, that to 
prevent individuals in Canada from infringing the stipulations of 
the Convention it was necessary that the Dominion should enact 
legislation which would bind all the dwellers in Canada. 

In the case of. (iii) the issue involved was the validity of the 
three Statutes passed by the Dominion Parliament—the Weekly 
Rest in Industrial Undertakings Act, 1935, the Minimum Wages 
Act, 1935, and the Limitation of Hours of Work Act, 1955. 
These statutes sought to give effect to draft conventions adopted 
by the International Labour Organisation of the League of Nations 
in accordance with the Treaty of Versailles, 191), and signed 
and ratified on behalf of Canada in 1935, 

In declaring on behalf of the Privy Council the statutes ultra 
vires of the Dominion Parliament Lord Atkin held that s. 1S2* was 
inapplicable in the cases under reference. His lordship based his 
decision on the ground that “* the obligations in regard to Inter- 
national Labour Conventions were not obligations of Canada as 
part of the British Empire, but of Canada by virtue of her new 
status as an international person and did not arise under a Treaty 
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‘between the British Empire and foreign countries.""* — It was 

Jaid down that for the validity or otherwise of such legislation 

reference was to be made not to s. 132 but to ss. 91 and 92 and that 

power to legislate for the purpose of performing the obligations of a 

Treaty did not reside exclusively in the Dominion Parliament. 

Lord Atkin said : 


‘For the purposes of ss. 91 und 92, that is to say, the distribution 
of legislative powers between the Dominion and the Provinces 
there is no such thing as Treaty legislation......... No one can 
doubt that that distribution was one of the most essential 
conditions, probably the most essential condition, in the 
inter-Provincial compact to which the British North America 
Act gave effect.........- No further legislative competence was 
obtained by the Dominion from its accession to international 
status, and the consequent increase in the scope of its execu- 
tive functions. The Dominion cannot merely by making 
promises to foreign countries clothe itself with legislative 
authority inconsistent with the Constitution which gave it 
birth." 








And again : , ‘ 
“Tt must not be thought that the result of the present decision is 
that Canada is incompetent to legislate in performance of 
Treaty obligations. In the totality of legislative powers, 
Dominion and Provincial together, she is fully equipped. But 
the legislative powers remain distributed, and if in the exer- 
cise of her new functions derived from her international status 
she incurs obligations they must, so far as legislation is con- 
cerned when they deal with Provincial classes of subjects, be 
dealt with by the totality of powers—in other words, by 
co-operation between the Dominion and the Provinces.” 


It must be noted, by the way, that the Council also rejected 
the view that the Dominion was competent to enact the statutes 
in question on the ground that s. 91 authorised it to “' make laws 
for the peace, order and good government of Canada, in relation 
to all matterg not coming within the classes of subjects by — this 
Act assigned exclusively to the legislatures of the Provinces."’ 


* The British Empire (A Report on its Structure and Problema by a Study Group 
of Members of the Royol Tnetitate of International Affairs), p. 28. 
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It is of course common ground that the obligations contemplated 
in s. 132 were obligations the Parliament and Government of 
Canada were required to discharge as part of the British Empire 
and not as an international person and that at present the Dominion 
has acquired a new status in international law for certain pur- 
poses. But the issue is, to whom the power belongs of giving effect 
to the International Labour Conventions which were signed and 
ratified on behalf of Canada. Doubtless the Imperial authorities 
have no such power. Lord Atkin is also correct in holding that 
Treaty* legislation is not specifically mentioned in ss. 91 and 92 
which deal with the distribution of powers. “But it cannot he im a 
vacuum, 

We have already seen that Viscount Dunedin in_ the 
Radio case used the words ‘*' Convention equivalent to a 
Treaty,’’ The point urged by Lord Atkin seems to suggest a dis- 
tinction without a difference, and it is not unreasonable to argue 
that for the purposes of s. 132 a ‘* Convention” is to all 
intents and purposes a “' Treaty."’ If a Treaty in strict 
form is not a Convention, it includes a Convention, The 
distinction is pro forma” rather than substantial. It is diffi- 
cult to understand how, if the Dominion could under s. 132 take 
measures to implement undertakings on behalf of the Empire, 1t 
could be precluded from doing so in regard to its own undertaking. 
Moreover, if s. 132 is interpreted to mean only Treaties between the 
whole Empire and foreign countries, the section is useless. For 
now no Treaties are made on behalf of the Empire as a whole. His 
lordship, however, tries to find a solution and holds that action 
may he taken, if at all, by what he calls the totality of powers, 
that is to say, in co-operation between the Dominion and the Pro- 
vyinces With respect we differ from his lordship 8 view despite 
the hope that he has expressed that Duff, C. J. 5 judgment in In re’ 
Natural Products Marketing Acts, on which he substantially 
relies, would form the focus elassicus of the law on the point and 
would preclude further disputes. 


’ : . , . - 
having full powers ander the Great Seal, and the 


, idoned by a person 
* A Treaty be mi pt ries . I Convention is eingned by a 


der (jreat Beal, whereas o 
ratifioation, if any in also under the hs és 
person eA that behalf by the Covernment concerned andes ratified by that 
Government. 
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a aa ‘In matters of general concern to the nation as a whole as to 
which no specific allocation has been made the jurisdiction belongs 
to the Centre rather than to the units ; and according to that prin- 
ciple, if, as Lord Atkin holds, the provisions of s. 182 do not ap- 
ply to the Labour Conventions in question, the matter should be 
construed as coming within the general purview of the Centre. 
In this connection Lord Sankey's stress in the Avration case that 
the Provinces ‘‘ are members of a constituent whole $ is signifi- 
cant and ought to be given due weight. The intention of the 
framers of the Act may also be gathered from the fact that they 
deliberately charged the Dominion with the discharge of obliga- 
tions mentioned in s. 132 both in respect of the Centre and the 
units, although at the time when the British North America Act 
was enacted Canada was accorded a status differeyt from what it 
has come to enjoy at present. 


If the strict letter of the law is held to constitute a disability 
on the Centre acting alone in implementing the International 
Labour Conventions, the Court should be guided by the spirit when 
the letter does not, as apparently in this case, provide 
a solution. It should rely on the doctrine enunciated by 
Lord Loreburn, L. C., that ‘‘ when the’ text is ambi- 
euous recourse must be had to the context and scheme of the 
Act.’’ “Support for this contention may bé found also in Lord 
Sankey, L. C.’s observation in Edwards and Others vy. Attorney- 
General for Canada and Others*® to the effect that ‘‘ the British 
North America Act planted in Canada a living tree capable _ of 
growth and expansion within its natural limits ’’ and that ‘‘ the 
object was to grant a Constitution to Canada."’ It was held in 
that judgment that the word ‘' person’ in s. 24f of the British 
North America Act included females and that women were 
eligible to be summoned to and become members of the Senate of 
Canada, although at the time when the Act was passed the framers 
thereof might have no idea that women might become legislators. 


* A.C. 194 (1930), . 
| * The Governor-General shall from time to time, in the Queen's name, by instru- 
ment under the Great Seal of Canada, summon qualified persons to the Senate; and, sub- 


ject to the provisions of this Act, every person so summoned shall become and be es 
member of the Senate and a Senator." 


mel 
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Lord Atkin’s reference to the ‘‘totality of powers"’ is no re- 
medy, for nowhere does the Act provide for a machinery, exe- 
cutive or legislative, for the purpose of securing co-operation be- 
tween the Dominion and the Provinces. Should his lordship’s 
ruling be final, a deadlock might ensue if, for example, some Pro- 
vinees voted with the Fedération and the others voted against it. 
The position in such a case would be absurd and _ in- 
tolerable. Again it will be seen that ins. 132 a distinction 
is definitely made between ** Canada “* and the ** Provinces "" so 
that it was the intention of Parliament to exclude the Provinces 
from any jurisdiction in respect of obligations arising under Treati- 
es of Conventions. The new status acquired by the Dominion does 
not necessarily vest in the Provinces power to make arrangements 
of an international character or to implement them unless authoris- 
ed in that behalf by a competent authority; and the distinction be- 
tween the Centre and the units has been brought out very clearly 
in s. 7 (3) of the Statute of Westminster, 1931. Nor was Lord 
Atkin, in our judgment, justified in disposing in a rather summary 
fashion of the ‘‘peace, order and good government’’ clause of s. 91; 
for differential treatment accorded to the producers in different 
Provinces in regard to the hours of work, a minimum wage, condi- 
tions in factories, ete., might provoke grave disorder and affect the 
peace and good goverument of the Dominion as a whole.* 


Tl. The United States 


In America before the war of liberation the units that after- 
wards came to be known as the United 

Federation in U. 8. A States,t had been separate political entities, 
. each with its own distinct history and antece- 
dents. The necessity of common action, 1n their war against 
England, led them as [ree contracting parties to draw up a scheme 


* Lord Atkin’s judgment baa been differently commented upon in different quarters 
| ia sharply divided, 
ws : : | . 4d to it whereas British opamiwen | ary 
Canadian opinion is generally oppose : EB tae thy, 
Read The awualae Rar Rerww (Special Constitutional Number), cite ey. Vaal XV, 
No. ti. 


| Originally there were 13 States and at present the number ts 
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«That “ each State retains its sovereignty, freedom and inde- 
pendence, and every power, jurisdiction and right, which is 


not by this confederation expressly delegated to the United 
States in Congress assembled ;" } 

ll. That “‘ the said States hereby severally enter into a firm league 
of friendship with each other, for their common defence, the 
security of their liberties, and their mutual and general wel- 
fare, binding themselves to assist each other, against all 

-forees offered to, or attucks made upon them, or any of 
them, on account of religion, sovereighty, trade, or any other 
pretence whatever." _ 


It was soon discovered that the limitation of powers 
vested in Congress had produced great 

Constitutional and econo constitutional and  ecorlomic difficulties. 
Alexander Hamilton then pointed out 

that the only remedy lay in the total abolition of separate sovereign- 
ties of the States and in the creation of a central unitary Govern- 
ment. But his view did not commend itself to the States, and as 
a matter of fact in many of them even the limited powers of Con- 
gress came to be looked upon with suspicion. It became never- 
theless more and more evident that the powers conferred upon 
Congress were inadequate to the exigencies of government and the 
preservation of the Union; and as a result a Convention of the 
delegates from the States was summoned for the purpose of re- 
vising the articles of confederation to meet the requirements of the 
situation. The Convention arrogated to itself the powers and 
functions of a Constituent Assembly and drafted the Constitution 
of the American Federal Republic in 1787. When the Constitu- 
tion thus drawn up was adopted certain States submitted several 
amendments desiring that those amendments should form part of 
the Constitution. Some of them were adopted at “* ratification "’ 
forming as they do the ten amendments of 1791. Eleven further 
amendments followed from time to time of which the thirteenth, 
fourteenth and fifteenth amendments came as a direct result of the 
* Arts. 2 and 8, 


- * 





. 





ha 


THE FEDERATION AND RESIDUARY POWERS 677 


Civil War. The twenty-first amendment adopted in 1933 has 


repealed the eighteenth amendment which prohibited the manu- 
facture, sale, or transportation of intoxicating liquors. 
Notwithstanding the amendments and the changes they 
brought about, the main basis of distribution of powers in 
America remains almost the same, that is to say, only 
the delegated powers lie vested in Congress, the States conti- 
nuing to exercise the residuary powers. The Constitution has 


shown remarkable power of resistance against drastic change. 


This is largely due to the special procedure for constitutional 
amendment requiring a two-thirds majority in Congress and rati- 
fication by three-fourths of the States. Under s. 8 of 
Art. I of the Constitution the powers of Congress are 
enumerated giving it altogether 18 subjects. The eighteenth item 
does not refer to any particular subject or subjects, but it is intend- 
ed to give flexibility to all preceding powers. It is known as the 
‘‘ implied powers "’ clause. It authorises Congress ** to make all 


Jaws which shall be necessary and proper for carrying into exe- 
-cution the foregoing powers, and all other powers vested by this 


Constitution in the Government of the United States, or in any 
department or officer thereof." 

The express powers of the Federal Centre are not self- 
executing, i.¢., the exercise of each of these powers requires 4 law. 
The power to do certain things carries with it the right to make 
or promulgate laws or regulations incidental thereto, and “‘the 1m- 
plied powers™’ clause in the U.S.A. Constitution is intended to 
regularise any action that may be taken by the Centre 
for the purpose of exercising rights which have been con- 
ferred upon it under s. 8 of Art. [ of the Constitution. The 
Supreme Court has generally given the clause a liberal interpreta- 
tion, leaving to Congress a large range of choice with regard to 
means which might be adopted to execute its powers under the 
law. | 
. In the celebrated case of McCulloch v. Maryland Chief 

Justice John Marshall interpreted the clause 
Federal use of implied jy the following words: ~ Let the end be 
‘as legitimate, let it be within the scope of the 


Constitution, and all means which are appropriate, which are 
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plainly adapted to that end, and which are not prohibited but 
consistent with the letter and spirit of the Constitution, are consti- 
tutional."’ Tt is well-known that the Federal authorities to-day 
make a rather liberal use of ‘‘the implied powers’’ clause in the 
performance of some of their most important functions. = As 
Munro puts it, ‘‘the power to establish carries with it the power 
to maintain, The power to regulate carries with it the power to 
establish agencies of regulation. The power to secure a designated 
end carries with it the power to use whatever means are plainly 
adapted to that end.''* 

It is being felt in modern times, largely on account of the very 
wide range of legislation caused by the extension of spheres of 
Governmental activity, that the framers of the American 
Constitution gave the Federation too little rather than too 
much authority, notwithstanding the possibilities of expansion of 
their powers under the ‘* implied powers "' clause. Some thinkers 
hold that were the Constitution being framed to-day, the Centre 
would be given more powers than they enjoy at present. 
Judicial decisions are, however, more or less’ influenced 
by this consideration; and it has been found that the 
Supreme Court puts a generous construction on the ‘‘ im- 
* plied powers *’ clause with the result that the position of Congress 
has, to a considerable extent, been strengthened. The lead in 
strengthening the Federal centre came decisively from Chief 
Justice Marshall.¢ Reference has already been made to McCulloch 
v. Maryland and the principles laid down by the Chief Justice. 

The facts of the case are these. By way of reply to the Nation- 
al Bank with a Federal charter founded in 1816 to remove the pre- 
vailing financial confusion brought about by the activities of the 
States, Maryland promulgated a law providing that if a Branch 
bank were established without the assent of the State, its notes 
must be printed on stamped paper unless the Bank paid a specified 
tax. ‘The branch national bank in Baltimore refused to oblige 
the State ; and McCulloch, the cashier of the bank, was sued. ° 
The matter was brought before the Supreme Court. The Chief 


ts 


* Munro: The Constitution of the United States, p. 56. m 
+ Read an interesting chapter on Constitutional Law under Marshall in A OC 
Jorn tt. 
tutional History of the United States, by Andrew ©. MeLanghlin, pp. 985-400, ‘ 
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Justice examined the nature and character of the Union and 
denied the assertion that it was a Government of the States. The 
States, he argued, might have assembled in conventions for the 
purposts of the Union, but they were conventions of the people and 
chosen and sanctioned by them. ‘** The Government of the 
Union then,’ Marshall declared, “* is emphatically and truly a 
government of the people, In form and in substance it emanates 
from them. Its powers are granted by them, and are to be exer- 
cised directly on them, and for their benefit."" The States by 
necessary intendment had no right to stand between the people 
and their Union, and the Maryland: Act was declared unconstitu- 
tional not only on the principle of the sovereignty of the people 
vested in the Federation but also on the doctrine of its ** implied 
powers.”""* . 

In 1824 in Osborn v. Bank of United Statest Marshall 
had again to defend ‘* national unity *’ against ‘* State rights ” 
and reaffirmed the principles enunciated in McCulloch v. Maryland. 
In 1821 Marshall replied from the bench, which sat to decide the 
case of Cohens vy. Virginia,t to the Virginia pamphleteers who 
asserted inter alia that the Constitution did not contemplate a 
centralised and consolidated union, but a system in which authority 
was at most divided, that there was nothing in the Constitution ex- 
pressly authorising the Central Government and the Federal judi- 
ciary to be judges of the extent of their own powers and that it 
did not deny the State courts power to pronounce finally upon 
the validity of State legislation. 

The facts of the case are briefly stated. Cohens was 
fined for selling lottery tickets in Virginia by a local 
court. His defence was that imasmuch as the lottery 
was authorised by Congress he was within his: legal ane 
eonstitutional rights to sell the tickets m \ irginia. The case was 
on appeal heard by the Supreme Court. Here also the main isoue 
was the nature of the Union and the extent of its sovereignty 
pis-a-vis “* State Tights.”’ Counsel for the defendants urged that 
the Federal Court had no jurisdiction to review the finding of a 
State Court, a contention which Chief Justice Marshall rejected 


‘ ate tay 7s * 6 Wheaton, 2O4 
> 7 W heatoat, ALG. ’ VW heaton, | 25, 
* 
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without hesitation. Then he went on to examine the character of 
the Union and made a significant but forceful statement. That 
the United States,’’ Marshall, C. J., remarked, “‘ form, for many 
and for most important purposes, a single nation has not yet been 
denied. In war, we are one people. In making peace, we are 
one people.........In many other respects the American people are 





are repugnant to the Constitution and laws of the United States, 
are absolutely void. These States are constituent parts of the 
United States. They are members of one great Empire—for some 


purposes sovereign, for some purposes subordinate.”"* But Cohens_ 


had to pay the fine as the Court held that the Federal law autho- 
rising the lottery should not be construed as applying outside the 
corporate limits of Washington. There was, howsver, no doubt 
as to the authority of Congress to legislate, if necessary, for the 
entire Union including its constituent States, 
There are two leading American cases on the subject 
~ "of inter-State commerce in which again 
Inter-State commerce. Marshall figured as oJ udge and which 
will be of considerable interest to the 
Courts in India. The question raised in 1824¢t before the 
Supreme Court was as to the validity of a New York Act 
granting to certain persons ‘‘the exclusive right to navi- 
gate New York waters in steamboats.'" It was not denied 
that ©* the completely internal commerce of a State is subject to 
State legislation,’’ but the issue was larger and had a bearing on 
inter-State and foreign commerce which was within the sphere of 
Congress. ‘The issue was, could a particular State, in exercise of 
its complete authority over transportaticn in waters within its 
territorial limits, obstruct the natural sources of communication 
between one State and another and exclude foreign ships or boats 
from its harbours? Marshall decided against New York and 
observed that “* Commerce, undoubtedly is trafic, but it is some- 
thing more, it is intercourse,’* and that the power to regulate it 
belonged to Congress and extended to all parts of the Union.t 
* 6 Wheaton, 364, 413-14. 
t Gibbons v. Ogden, 9 Wheaton. 


z Bimilar decisions were given in International Text Book Co, v, 
Publig Utilities Commission vy, Attleboro Steam and Electric Company 


Pigg in 1910, and 
in 1927. + 
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In Crown v. Maryland which came before the Court 
in 1827 Marshall refused to admit the right of a State 
to require the importers of foreign goods to pay a State 
license fee. ‘‘ When the importer,’’ in his opinion, 
‘“has so acted upon the thing imported that it has 
become incorporated and mixed up with the mass of property in the 
country, it has, perhaps, lost its distinctive character as an import, 
and has become subject to the taxing power of the State; but 
while receiving the property of the importer in his warehouse, im 
the original form or passage.......-. , a tax upon it is too plainly a 

-duty on imports to escape the prohibition in the Constitution.""* 
| The principle thus laid down has subsequently been applied as 
a general rule to inter-State and foreign commerce. T Marshall, it 
is thus clear, has extended the sphere of federal legislation by broad 
and liberal construction of the ‘‘ implied powers "’ clause, asserted 

the limitations on the powers of the States and upheld the authority 
of the Supreme Court to review decisions of the State 
courts and interpret in the light of the Constitution the 
policy of the State Governments. If, as we maintain, there 
have been far-reaching constitutional developments in the United 
States, they have largely been influenced by the judgments of Chief 
Justice Marshall, and there is need for caution when undue em- 
phasis is sought to be laid on the so-called residual power of the 
States. Much more has taken place to the detriment of ** State 
rights *’ than most foreign observers can imagine since the consti- 
tution of the United States was first adopted; and Professor 
Kennedy perhaps was not indulging in mere rhapsody when he 
declared: ‘‘ The American republic began with a theory of State 
rights. ‘To-day we watch the ever-increasing growth of federal 
power."'¢ 

But there is still some confusion as regards the powers of the 

rival authorities, namely, the Centre and its 

Conflicts of jurisdiction. constituent units, which has in no small 

: measure blocked urgent social legislation. 
The delegation of powers is supplemented by express prohi- 


= © 12 Wheaton, 41-42. 


* Letty v. Hardin, 195 U.S. 100. 
t Kennedy : Essays tn Constitutional Law, p a4. 
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t important of the } wre nibiGions are set out in s. 9 (as re- 

the United ‘States) and s. 10 (as regards the States) of 

Art. as well as_ in the Fourteenth Amendment, but s. 9, in 

80 ives it is confined to clause 4, has been amended by the Six- 
teenth Amendment so that Congress has now power ** to lay and 
collect taxes on incomes, from whatever source derived, without 
apportionment among the several States, and without regard to 
‘any cehsus or enumeration.’ Some of the prohibitions-epply to 
Congress, but a number including the provisions forbidding le, 
lation designed to impair the obligations of contracts*® or | “da 
priving any person of property without due process of law ve 
are specifically to apply against the States, 

Some of those prohibitions, multifarious in number 
and complex in character, have frequently tended to produce 
deadlocks in legislation as being applicable by implication — 
against both Congress and the States. The Royal Com- 
mission on the Australian Constitution, 1929, justly ob- 
served that as ‘‘ Congress can only legislate on the sub- 
jects assigned to it, and within the limitations and subject to the 
prohibitions applying to its powers, the prohibitions which are 
addressed to the States, and which restrict the general powers on 
legislation otherwise reserved to them, preclitde in effect any legis- 
lation in the United States of the character described in the prohi- 
bitions unless and until the Constitution is amended, and they 
have in fact stood in the way of much social legislation.’ ‘F 

In recent years, it should be noted, the maxims laid 

down by Marshall have received a severe 

ert Supreme Court's set-back in the judicial decisions deli- 
| vered from time to time. The apthors 
of the American Constitution could not foresee in 1787 
such wide extensions of Governmental activities as modern 
conditions have necessitated in all parts of the civilised world, not 
to speak of the United States. On strict and literal interpreta- 


* Cl. ITofs. 10 of Art. TI. « ‘ 


t*. 1 of the Fourteenth Amendment. C/, the interpretation of the ‘ due ” 


clause desit with in Chapter VWIIT, supra, Under the Fifth Amondmen . i, 
process "' clause applies also to Federal Acts or mensuren. were 


t Report of Mg Royal Commission on the Australian Constitation, 1929, pp. 76-77, 
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tion of the Constitution it is difficult to sustain the bold and ambi-. 
tious measures which the Federal authorities under Mr. Roosevelt's 
inspiration have often sought to enact and enforce. A series of 
decisions by the Supreme Court lends support to this view. In the 
course of one year, t.¢e., 1935, as many as five decisions declared 
Acts of the Federal Centre unconstitutional, 

In Panama Refining Company v. Ryan (Hot Oil case), 
for example, the Supreme Court nullified s. 9 of ‘Title 
I of the National Industrial Recovery Act of 1938 on 
the ground that it was improper delegation of legislative power to 
the President.* In Perry v. United States the joint resolution of 
1933 declaring payments in gold to meet obligations to be against 
public policy, etc., was pronounced invalid in so far as it applied to 
obligations on the part of the United States.f In Railroad Rettre- 
nent Board vy. Alton R. R. the Railroad Retirement Pension Act 
of 1934 was declared unconstitutional because it took away the 
property of the railroads without ‘‘due process of law’ as provided 
for in the Fifth Amendment and also because it was improper inter- 
ference by Congress with commerce among the several States.{ In 
Schechter v. United States, s. 3 of Title I of the National Industrial 
Recovery Act already referred to was held unconstitutional ‘* on 
the grounds (a) that, Congress lacked authority to delegate ts 
powers to the President, (b) that the codes attempted to regulate 
transactions within a State which lay outside the power of Con- 
gress, and (c) that certain provisions were contrary to the due pro- 
cess of law clause.’"§ In United States v. William M. Butler et al. 
Receivers of Hoosac Mills Inc., the Agricultural Adjustment Act 
was declared invalid on the ground that it interfered with the right 
of the States to control and regulate local activities. 

Apropos of the Schechter case Professor Harold J. 
Laski says that it has asserted three propositions ‘“* each 
of which is momentous in its impact.’’ first, no emer- 
gency can permit the legislature or the executive to de- 
part from the plain letter of the law. Secondly, the Constitution 
of 1787 gives Congress no power to interfere with commerce un- 
less it is definitely of an inter-State nature from which it follows 


* 293 U.S. 388. 905 U.S. 330 
4 904 U.S. 330. § 205 U.S. 495. 
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aie try as ‘‘ this’ is a State prerogative."’ Thirdly, Congress has 
no authority to delegate powers of legislation to the President. 
Professor Laski may be perfectly right in his analysis of the posi- 
tion in the United States as revealed in the pronouncements of the 
Supreme Court particularly in view of the principles of construc- 
tion followed as a general rule under the Anglo-Saxon system, but 
it does not mean that the ends Mr. Roosevelt attempted to secure 
by Federal action can be achieved by State action. The result is 
deadlock. Bold efforts have, however, been made with a measure 
of success to counter the effect of these decisions by changes in the 


personnel of the Supreme Court. 


HI. The Commonwealth of Australia i 


The terms of the Australian Federation are to be found 

> in a series of resolutions passed at the Consti- 

ler liege Peder; tuent Convention which met at Sydney in 
1891, at the instance of Sir Henry Parkes, 


its elected President. The resolutions were in the following terms : 


I. The powers and rights of the existing’ Colonies to remain in- 
tact, exceptibg as regards any such powers as it may be 
necessary to hand over to the Federal Government. 

Il. No alteration to be made in the States without the consent of 
the legislatures of such States as well as of the Federal 
Parliament. 

Ill. Trade between the Federated Colonies to be absolutely free. 


IV. Powers to impose customs and excise duties to be vestgd in 
the Federal Government and Parliament. 


V. Military ahd Naval forces to be under one command. 
VI. The Federal Constitution to make provision to enable each 


State to make amendments in each Constitution, if necessary, 
for the purposes of Federation. 
_ 


The Sydney Convention was followed by another Convention 
* which met at Adelaide six years later and, after a short adjourn- 
ment, reassembled at Sydney and again at Melbourne. THe prin- 
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ciples of Federation which had been accepted in 1891 remained 
substantially the same, and the Constitution was drafted in accord- 
ance therewith. An Australian delegation carried the draft over to 
London for the necessary legislative sanction of the Imperial 
Parliament. The result was the passing of the Australian Com- 
monwealth Act in 1900. Under a Royal Proclamation the Con- 
stitution embodied in the Act came into operation in 1901 creating 
a federation known as the Commonwealth of Australia. 
‘The problem of the distribution of powers vexed the fathers of 
the Australian Constitution just as it had 
— Gemphies the vexed those of the American and Canadian 
Federations. And the experience garner- 
ed in the latter two countries stood the Australian statesmen in 
good stead. The Constituent Convention had before them both the 
Canadian and American examples and utilised them to the fullest 
extent. In Canada the United States procedure of distribution of 
powers was reversed inasmuch as it was discovered that many 
complicated controversies had arisen in Americu in respect of 
State rights leading to the weakening of Central control. 
The Australian Convention, however, came to the con- 
clusion that the difficulties that had cropped up on the 
question of State rights in the United States ‘* were the 
results not of the principles of distribution but of the 
fewness of the specific powers assigned and of the lim- 
tations with which these powers had been beset."’ It was 
accordingly eontended that were those difficulties removed the 
American system would make far greater simplicity and efficiency 
than the Canadian pattern. Consequently specific powers were 
delegated to the Federal Parliament in Australia and the residuary 
powers left to the constituent Siates.* This results, as was point- 
ed out by the Privy Council in the Colonial Sugar Refining case, 
not only from the broad principle enunciated in s. ol but also 
from s. LOT which enacts that “every power of the Parhament 
of a Colony which has become or becomes a State shall, unless 1t 
is by this Constitution exclusively vested in the Parliament of the 
Commonwealth or withdrawn from the Parhament of the State, 






* s. 107. 





en 
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corftinue as at the establishment of the Commonwealth or of the 
admission ablishment of the State, as the case may be.”’ 
In ss. and 52 the subjects assigned to the Federal 
Parliament are enumerated. But the differ- 
Kxclusive and Concurrent nee jn the phraseology of the two 
sections must be noted. 8S. 51 does 
not give the Commonwealth Parliament exclusive powers 
while such powers, subject to the Constitution, are 
assigned to it by s. 52 in respect of (i) the seat of government of 
the Commonwealth, and all places acquired by it for public pur- 
poses, (ii) matters relating to any department of the public service 
the control of which is by the Constitution transferred to the Exe- 
cutive Government of the Commonwealth, and (i) other matters 
declared by the Constitution to be within the exclusive powers of 
the Parliament. Thus the exclusive powers referred to in item 
(gi) of s. 52 extend also to duties of customs and excise and 
bounties on the production or export of goods,* by implication to 
the naval or military forces and the imposition of any tax on the 
property of any kind belonging to the Commonwealtht and _ to 
coinage and legal tender in payment of debts.{ 






On thirty-nine different subjects the Commonwealth Parlia- 
ment is competent under the general powers conferred by s. 51 
to legislate, subject to the Constitution, for the peace, order, and 
good government of the Commonwealth. The onus of proof that 
the Commonwealth Parliament has power to legislate as to a parti- 
cular subject matter which was before federation vested in the 
legislatures of the States rests on the Commonwealth itself.§ It is 
not to be understood that the States can in no circumstances 
legislate on matters specified in s. 51. They can. The rule of 
construction is that the legislative authority of the Commonwéalth 
Parliament with respect to any subject mentioned in s. 51 is not to 
be construed as exclusive ‘' unless from the nature of power, or 
from the obvious results of its operations, a repugnancy must exist 
so as to lead to a necessary conclusion that the power was intended 





" s. 00. : 
+ s. 114, 
2s. 115. 
§ Attorney-General for Australia ¥. Colonial Sugar Refining Co,, A.C, 237 @914), 
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to be exclusive,’’ otherwise ‘“‘ the true rule of interpretation is 
that the power is merely concurrent.''* Where, upon this rule of 
construction, the Federal power is not by necessary intendment 
exclusive the States can legislate unless the Federal Parliament 
occupies the field itself. S. 109 provides that ‘‘ when a law of a 
State is inconsistent with a law of the Commonwealth, the latter 
shall prevail, and the former shall, to the extent of the mconsisten- 
ey, be invalid’ The scope of some of the items in s. 51 is re- 
stricted or extended, as the case may be, by the provisions of ss. 93, 
99, 100, 114 and 115. 
| Then it is to be remembered that under s. 51 (placitum 
; XXXVI) the Commonwealth Parliament 
Ton «= SC"! is empowered to make laws on matters 
; “3 in respect of which the Constitution makes 
provision *‘ until the Parliament otherwise provides.’" In exercise 
of those powers the Commonwealth Parliament has been 
able to enter upon certain distinct fields of legislation not expressly 
assigned to it. The report of the Royal Commission has referred 
to 8 items of such legislation, and in most of those cases the judicial 
decisions have upheld the claims of the Federal Perliament. 
Apart from the powers of alteration of the Constitution by referen- 
dum under s. 128, the framers of the Australian Constitution 
have thus accepted ia a large number of the sections the principle 
of giving the Commonwealth Parliament power to deal with» a 
variety of subjects to which the phrase ‘* until the Parliament 
otherwise provides *’ applies, and sought to devise a scheme hav- 
ing the merits both of rigid and flexible Constitutions. | 
As Jennings and Young point out, “ there are over thirty 
powers of incidental constitutional amendment which the 
Commonwealth Parliament may exercise without bringing 
s. 128 into use."*t The Centre derives” incidental or an- 
cillary powers from - placitum XNXXIX ins. 51 whieh 
provides that the Commonwealth Parliament — shall have 
power to make laws with respect to “© matters incidental to 








the execution of any power veated.......;. in the Parliament or in 
ee *._ - Rs ee 
* Quick and Garran: The Annotated fonstitution of the fuatralpas ovr rr 
wealth, p. 509. 


+ Ponstitutional Lawes of the British Empire, p- 14. 





either House thereof, or in the Government of the Commonwealth, 

; or in the Federal Judicature, or in any department or officer of the 

Commonwealth.’’ On the other hand, however, the Dominion of 

Canada has, and the Australian Commonwealth Government have 

not, power to veto legislation passed by their respective constituent 
units. 

Now, during the earlier period of the Federal system the 
feted’ | pechibationa* judges of the Commonwealth High Court 
and “immunity of in- adopted on the authority of the decision in 
int oe naan McCulloch vy. Maryland the doctrines of 
‘‘ implied prohibitions "’ and ‘‘ immunity of instrumentalities.”’ 
In D'Emden v. Pedder they held that a Federal officer could not 
be compelled by a State to use its stamp on a receipt for his 
salary.* Again it was held in Deakin v. Webb Jand Lyne v. 
Webb that a State could not subject a Federal officer to income 
tax provided by its statute.t Delivering the judgment of the Court 
Griffith, C. J., observed that where amy power or control was ex- 
pressly granted there was included in the grant, to the full extent 
of the capacity of the grantor, and without special mention, every 
power antl control the denial of which would render the grant it- 
self ineffective. It was pointed out that the provisions embodied in 
the Australian Constitution were undistinguishable in substance, 
though varied in form, from the provisions *of the United States 
Constitution and that it was not an. unreasonable inference that its 
framers had intended that like provisions should receive 
like interpretation. His lordship then quoted extensively 
from the” judgment in MeCulloeh’s case, In that judg- 
ment the Supreme Court remarked inter alia: "Tf the 
States may tax one instrument employed by the Govern- 
ment in the execution of its powers, they may tax any and pvery 
other instrument. ‘They may tax the mail; they may tax the 
mint; they may tax patent rights; they may tax judicial process; 
they may tax all the means employed by the Government to an ex- 
cess Which would defeat all ends of government. This was not in- 
tended by the American people.’’ With reference to the point 
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suggested that the doctrines enunciated in McCulloch's case were 
not applicable to the Commonwealth by reason of the power of veto 
reserved to the Crown, Griffith, C. J., said that the assent of the 
Crown or the non-exercise of the power of veto could not regularise 
an invalid law. 

In Webb v. Outrim,* however, the Privy Council rejected 
those doctrines; it refused to accept ‘‘ the principles of federal- 
ism *" as asserted in the United States and by the High Court of 
Australia. It held that there was no analogy between the Ameri- 
can and Australian Constitutions which would sustain the implied 
restraint upon the States’ powers in the Commonwealth. Lord 
Halsbury was perhaps correct, if we may say so with respect, in 
maintaining that the thesis that a similarity, not of words, but of 
institutions, myst necessarily carry with it as a consequence an 
identity in all respects was not sustainable. The knowledge of the 
American Constitution on the part of those who had a hand m 
framing the Australian Act and their supposed preference for this 
or that model constituted no safe guide for the construction of a 
statute. If the words of the Statute were unambiguous and clear, 
there was in law no justification for the inference that on Ameri- 
can analogy there was ** implied prohibition “ in the Australian 
Constitution also. But there seems to be no substance in Lord 
Halsbury’s doctrine that when a State Act in the Commonwealth 
was assented to by the Crown it necessarily became a valid law as 
having the force of an Imperial Act, unless clear provisions to 
that effect were incorporated in the Constitution. 

In Baxter v. Commissioners of Taxation? the Commonwealth 
High Court, however, reaffirmed the ‘‘ principles of federalism ™ 
contrary to the decision of the Privy Council. In this ease the In- 
come, Tax Commissioners of New South Wales sought to recover 
income tax from a Federal officer residing im that State. The 
issues raised in the case were (1) whether the High Court or the 
Judicial Committee was under the Constitution the ultimate arbi- 
ter upon questions as to the limits inter se of the constitutional! 
powers of the Commonwealth and those of any State or States, 
and (ii) whether under the Constitution a State could, in the exer- 


* A.C. 81 (1907). . 
} 4eC. L. KR, 1087 (1907) 
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a 3 Ox atin, a suthior’ ity, interfere with the 
he | egis ative. or executive authority of the Common- 
- sid? conyersely, whether the Commonwealth could in like 
ee tenia the legislative or executive authority of the States. 
pager the first: issue, | the High Court held, relying on s. 74, 
that it had been set up as an Australian tribunal to decide ques- 
tions. of purely Australian domestic concern without appeal or re- 
view, unless the High Court in the exercise of its own judicial 
functions, and upon its own judicial responsibility, formed the 
opinion that the question at issue was one on which it should sub- 
mit itself to the guidance of the Privy Council. Accordingly the 
High Court was in no way bound by the decision of the Judicial 
Committee in Webb v. Outrim, a view which recorded the un- 
animous judgment of the High Court. On the second issue the 

majority observed that the implication of a prohibition or mutual 
interference was as necessary in the case of the Australian Consti- 
tution as im that of the United States and that the doctrine laid 
down in D’Emden v. Pedder should once more be affirmed 
notwithstanding the decision in Webb v. Outrim. The 
rule thus laid down, it was added, was *‘ safe for the States and 
safe for the Commonwealth.’” The High Court refused a certifi- 
cate for appeal to the Prnvy Council, and special leave to appeal 
was refused by the Council ‘* the amount af stake being inconsi- 
derable and the controversy having been closed.’'* 


‘The controversy having been closed ’’ had reference 
to the fact that legislation had been enacted by the Federal Parlia- 
ment subjecting under certain conditions members of the Federal 
Parliament as well as Federal officers to the State income tax. 
Future conflicts of decision were sought to be elimimated by the 
exercise by the Federal Parliament of its power to make thesjuris- 
diction of the High Court exclusive under ss. 76 and 77 ‘* in all 
matiers involving any questions as to the limits inter se of the 
constitutional powers of the Commonwealth and those of any 
States, or as to the limits inter se of the constitutional powers of 
any two or more States."' Tt 


*New South Wales Taxation Commissioners v. Barter, A.C. 214 (1008), 
+ Jennings and Young; Constitutional Lgws of the British Empire, p. 216. The 
Higt Court has power under s. 74 to grant a certificate for wppeal to the Privy Council 
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The doctrine enunciated in Baxter v. Commissioners of Taxa- 
tion was relied on and applied in a long catena of Australian cases, 
especially in Municipal Council of Sydney v. The Commonwealth,* 
Roberts v. Ahern,t The Commonwealth vy. New South Wales,t 
The King v. Sutton,§ Attorney-General for New South Wales v. 
Collector of Customs|| and The State Railways Servants’ case.4 
It was laid down in the State Railways Servants’ case that the doc- 
trine of ‘‘ implied prohibition '' was rectprocal so that 1t applied 
as much to interferences by the Commonwealth with State imstru- 
mentalities as to the State interferences with Federal instrumen- 
talities. Nor was it restricted to taxation only. 

The decision in Baxter v. Commissioners of Taxation 
was departed from by the High Court itself thirteen years later 
in Amalgamated Society of Engineers v. Adelaide Steamship 
Co.** It rejetted the doctrines of ‘* implied prohibitions ° 
and “‘ immunity of instrumentalities " as upheld in numerous 
earlier decisions already cited. It was pointed out by the learned 
judges that for the proper construction of the Australian Constitu- 
tion it was essential to bear in mind two cardinal features of the 
Australian system which were interwoven in its texture and, not- 
withstanding considerable similarity of structural design, including 
the depositary of residual powers, radically distinguished it from 
the American Constitution. They must be taken into account in 
determining the meaning of its language. One was the common 
sovereignty of all parts of the British Empire ; the other was the 
principle of responsible government. The combined effect of these 
features was that the expression ‘* State “" and the expression 
‘“ Commonwealth '’ comprehended both the strictly legal concep- 
tion of the King in right of a designated territory, and the people 
of that territory considered as a political organism, The High 


* 


for anv special reason, That power it exercises sparingly, and a notable instance of the 
grant of auch & certificate by the High Court whe furnished by Attorney General for 
Australia vy, Colonial Sugar Refining Co, 

*1 C.L.R. 208, 


+1 C.L,R. 406. 

t 8 C.L.R. 607. 

§ § C.L.R. 780. 

{6 C.L.R. S16. . 
€4 C.L.R. 488. 

ee 95 O.L.R. 129 (1920) 
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Court held that in view of the two features of common and indi- 
visible sovereignty and responsible government, 1t was wrong: to 
endeavour to find one’s way through the Australian Constitution 
by the borrowed light of the decisions, and sometimes the dicta, 
that American institutions and circumstances had drawn from 
the American courts. Citing a number of Privy Council decisions 
as regards the rules of interpretation of a written constitution it 
proceeded to quote Lord Selborne in Re, v. Burah® where his 
lordship said that the only way in which the courts of law could 
properly decide the question of the validity of a legislative measure 
was ** by looking to the terms of the instrument by which, affir- 
matively, the legislative powers were created, and by which 
negatively, they were restricted.’’ If what had been done was 
legislation, within the general scope of the affirmative words 
which gave the power, and if it violated no expréss condition or 
restriction by which that power was limited, 1t was not for any 
Court ** to enquire further or to enlarge constructively those con- 
ditions and restrictions."’ The High Court then observed that the 
doctrine of ** implied prohibition “" was not sustainable and that 


in so far as any decision rested on it the same was to be regarded 
as °" unsound.’’ 
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The High Court has_ since adopted the 
construction followed by the Privy 
the Austrahan Constitution. The 


principles of 
Coupeil in interpreting 
decision in the Hngi- 
neers’ case was applied in Commonwealth v. New South Walest 
where issacs J. observed: ‘‘ The conclusion to which we were 
invited to come in interpreting the Constitution upon the assump- 
tion that New South Wales is * a sovereign State * would be both 
mischievous and unfounded....... We apphed the standard univer- 
silly in British Courts, by giving effect to the actual bargain made 
with all its mutual rights and obligations as they are stated oh the 
face of the instrument.”"" It was laid down that a State was 
liable in tert, arising out of collision between steamers belonging to 
the two Governments. The contention of the State that it was 
sovereign “" and that to derogate from its sovereignty there must 
be a State law was rejected 7 


? 


. 
*3 A. C, DA, 


t #2 CLR, 200 (1025). 
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It is not to be supposed that the decision in the Engineers’ 
case on which the High Court relied for its later judgments 
completely challenged the earlier decisions. For it was still 
maintained, relying on the provisions of s. 109, that while a 
Commonwealth statute could interfere with a State instrumentality 
a State law could not bind a Federal instrumentality. It overruled 
the decision in the Railways Servants’ case in this respect.* 
The real question, however, was one of repugnancy between 
Commonwealth and State laws and not one involving the doctrin 
of ‘‘ implied prohibition "’ so that, as was asserted in Pirrie v. 
MecFarlane,t s. 109 could not be construed as preventing a State 
from legislating in respect of Federal officers provided the State 
legislaton in question was enacted in the absence of Commonwealth 
legislation or was not repugnant to any existing Commonwealth 
statute on thessubject. It was held in the case just cited that 
members of the Federal defence force were subject to State motor 
car legislation in the absence of Commonwealth legislation on the 
subject repugnant to the State law. As was pointed*out by the 
learned judges of the High Court, the effect of State legislation, 
though fully within the powers preserved at the time of the Union 
by s. LO7, might in a given case depend on s. 109. The principle 
applied was that respective measures of the Commonwealth and the 
States must be given full operation within their respective areas 
and subject-matters subject, in the case of conflict, to the supre- 
macy of valid Commonwealth legislation in so far as that supre- 
macy was measurable in terms of s. LO, 

During the Great War the Australian High Court, 

| _ like the Privy Council in_ respect of 
a z cajicial Sane: Canada, has bv rules of judicial inter- 
ore pretation extended to a considerable extent 
the” powers of the Commonwealth. In this connection the judg- 
ments in Farey v. Burvett.t Pankhurst v. Kiernans and Burkard 
v. Oakley} may be cited. It was again held in Victoria v. Com- 


C...R. 488. 

96 C.I..R. 170 (1925). 

g1 C.L.R. 439 (1916). . 
4% C.L.R, 120 (917). 
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monwealth* that ** where a clothing factory was established to 
8 supply clothing for the military forces of the Commonwealth during 

e War, legislation authorising the supply of clothing to Com- 
iiipent Government Departments other than the Department 
of Defence, to the Government Departments of Victoria, and to 
the local authorities of the same State, was valid as incidental, to 
defence power."'t This was of course contrary to the decision in 
Commonwealth v. Australian Shipping Board{ where the ruling 
was to the effect that ‘* the defence power did not authorise the 
establishment of a business for trade purposes in time of peace 
merely because it might assist in the maintenance of a naval dock- 
yard and naval workshops.’ § 


Sometime ago a very serious controversy arose over an 1m- 
portant financial issue in the Commonwealth. 
Goaneial ‘tore °° Tt may be recalled that an agreement had 
been arrived at between the Commonwealth 
and the constituent States under which the Federation undertook 
to give to the States three-quarters of the customs and excise 
revenue collected for the first ten years of the Commonwealth. 
A system of payments of 25s. per capita to the States was to be 
adopted after the end of that period. These financial arrangements 
were upset as the result of the War. The Commonwealth gave up 
the system in 1927 and instead undertook the responsibility for 
the State debts from July, 1929. Elaborate arrangements were 
made with regard to agreed sums by the States and the Common- 
wealth on Interest and Sinking Fund. 

That agreement was approved on referendum in 1928. 
The New South Wales Government persisted in defaulting 
in«respect of interest payment on their debt. A Federal 
Act was passed making it clear that onee the Auditor- 
General certified, fresh sources of revenue might be sefzed 
by the Commonwealth Government. Another measure, namely, 
the Financial Emergency (State Legislation) Act, was enacted 
to frustrate the attempt on the part of New South Wales to levy 


* 62 C.L.R. 533 (19345). 

+ Jennings and Young : Constitutional Laws of the British Empire, pp. 219-20. 
+ 99 C.T.R. 1 (1926). 

§ Jennings and Young, op. cit., p. 219. 
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10 per cent. of the value of every mortgage in the State. The 
dismissal of the New South Wales Prime Minister, Mr. Lang, by 
the Governor eased matters to some extent, for it led to the 
rise in power of a party anxious to maintain the obligations of the 
State. But it cannot be ignored that the measures taken by the 
Commonwealth Government were extraordinarily drastic; and 
already there is a loud ery for the vindication of State rights, al- 
though the New South Wales case was an emergency and might 
have justified drastic intervention by the Federal Government. 


The signs of revolt against the Federation are dis- 
cernible in Western Australia. That 
ro li revolt in certain tote decided through a referendum by 
a majority of nearly 2 to 1 in favour 
of secession frém the Commonwealth and against the alternative 
proposal in favour of a Convention to modify and reconstruct the 
Federal Constitution. From the very beginning of the Federation 
a small group of people scattered over the whole country had been 
opposed to the scheme. This sentiment in Western Australia has 
been inspired’ by the belief that in the absence of a Central authority 
+t could become self-sufficient in the matter of manufactures, The 
recent agricultural depression there was believed to have been ac- 
centuated by the tayiff policy of the Commonwealth designed in 
the interests of a certain class of manufacturers. 

Politically also the feeling is deep and widespread that power 
has passed to Eastern States at the expense of Western Australia. 
The fact is that Anti-Federation sentiment has spread very rapidly 
there. But although a resolution was passed in Western Australia 
by a substantial majority, it is difficult legally to put it into 
operation. The Constitution, which provides that the Austra- 
lian States have agreed ‘* to unite in one indissoluble Common- 
wealth under the Crown of the United Kingdom......-.., and under 
the Constitution,’ '* contemplates that no State can legally 
take measures disruptive of the Federation and that seces- 
sion on its part from the Federation 1s not within its legal com- 
petence. 


* Preamble to the Act. 
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the Constitution may Se amended in aceord- 
ance with the procedure laid tidy om 
pond Ae ae jon OOS s. 128 of the Commonwealth Act u 
ee 5 it is unlikely that the electors in States other 
than Western Australia would countenance such a move.  Un- 
less, therefore, the Imperial Parliament passes an Act for ‘the 
purpose, a drastic amendment of the Constitution as contemplated 
in the Western Australian resolution is out of the question; but 
there also the door is no longer open, for in a recent Western 
Australian case which, by the way, was argued with great skill the 
Imperial authorities have justly decided that under the Statute of 
Westminster, 1931, an amendment of the Constitution has ceased 
to be an Imperial concern* and that, if urgent-and desirable, it 
should be sought for through the appropriate Australian machinery 
of legislation.f The only alternative in the circumstances seems 
to be a violent act of disruption. The Prime Minister of the Com- 
monwealth Government, it is significant to note, announced 
a Commission to assess impartially the disabilities of cer- 
tain States including Western Australia undere the present 
Constitution with a view to counteracting the secession 
movement. The Commonwealth Government have also decided 
to co-operate with the State Governments to review the Common- 
wealth Constitution. What would be the ultimate effect of that 
step is something more than one can predict at this stage. 

In 1930, however, three Bills were introduced in 
the Commonwealth House of Representatives. The first 
Bill proposed transfer to the Centre of the ‘* industrial — 

° power.” The second proposed § transfer to the same 
authority powers relating to trade and commerce and the third 





*s. 4 of the Statute of Westminster, 1951. 
t «. 5 of the Statute of Weatminster, 1931. 


+ Efforts at the amendment of the Constitution had been periodically made in 
avbiatin. These had genorally been dominated by an anxiety to strengthen the Federal 
Centre in regard to inter-State trade and commerce, all kinds of corporations, conditions of 
labour, ete, The War gave them a quietus in view of the liberal interpretation of Federal! 
powers by the Courts. But in 1919, a fresh effort to extend the powers of the Cominon- 
wealth was made in vain. Similarly Mr. Bruce failed to realise bis object a few years 


later. In Canada appointment of a Commission on Federal relations was annoanced bey 
the Prime Minister, Mr. Mackenzie King, in 1997, 
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provided for the insertion of a new section in the Act empowering 
the Legislature by a simple majority to amend the Constitution 
without recourse to popular referendum. The Senate refused 
to pass them and they were dropped. But constitutional forces 
as opposed to revolutionary programmes have almost always and 
consistently been at work despite new developments in New South 
Wales and Western Australia. During the Inst thirty-seven years 
there have been great and far-reaching changes in the Constitution 
so that in Australia as in the United States and Canada the machi- 
nery of Government at present functioning is only a shadow of its 
original self. The process of development has been accelerated by 
rules of judicial interpretation no less than by institutional changes 
and Federal administrative measures. 
Three amendments have been incorporated in the Com- 
43 OS monwealth Act by referendum one of 
Financial dictatorship ®f which has particularly strengthened the 
Centre at the expense of the units. 
The insertion in the Act of s. 1LO5A in 1929, for in- 
stance, has introduced a sort of what may be described as _ the 
Federal dictatorship in financial matters. Doubt has been ex- 
pressed in certain quarters as to the competence of any authority 
in the Commonwealth to delete the section even under the provi- 
sions of s. 128 unless reliance is placed upon sub-section (5) of 
the section itself.* Mention has already been made of a number 
of judicial decisions which again have strengthened the Federation 
and considerably undermined the authority of the States. 
During the War and subsequently, the Centre has encroached 
‘upon certain fields of taxation hitherto owned and con- 
trolled by the States. The Commonwealth Court of Conciliation 
and Arbitration and the jurisdiction of that Court (vide ~ the 
Forty-four hour week case ""), the Financial Agreement of 1927 and 
the powers taken in 1932 to enforce the Agreement and the creation 
of the Loan Council in 1927, and the subsequent growth of its 
power eonstitute a definite and decisive swing towards the Centre. 
Particularly the Loan Council and the Financial Agreement have 
considerably reduced the finaneial and borrowing powers of the 
= 


,-4h, 


© Studies tm the Australian Constitution, edited by G, V. Portus, pp. 
. 


88 








— i 
ba @ Oe G [ 
hy 


4 
J « 





: | a 
Ss ; ‘ 
sy . 


rity, held in New South Wales v. Commonwealth*™ (No. 1+ and 
No. 3) that it was valid. Starke J. observed : 


“ The States are subjected by the Constitution to the legislative 
power of the Commonwealth to enforce and execute the 
Agreement. The national power is paramount and may be 
exerted against the property, meneys, and revenues of the 
States, in whatever form they exist, and wherever found." 


The Federal structure in both Canada and Australia is similar 
Federal avteme i 2 Certain essentials to that in the United 
U. 8. A, Canada and States.t— All these three systems have 
a : these common features, namely, the supre- 
macy of the Constitution, the division of powers and functions 
between Central and State or Provincial authorities and the final 
authority enjoyed by competent courts to define and adjudicate on 
the spheres of jurisdiction of the Federation and the constituent 
units. They are all set out in written and somewhat rigid instru- 
ments as distinguished from the essentially flexible constitution of 
the United Kingdom. 

But there are important differences in principles as well as 
in details. In the first place, as a general rule, neither the Com- 
monwealth nor the Dominion, unlike the United States, has made 
“ny provision for a comprehensive charter of the fundamental*rights 
of the people. Secondly, the States in U.S.A. have in law been 
viven a wider measure of authority in legislation and administration 
than is allotted to the Australian States and still more than is exer- 
cised by the Canadian Provinces, It seems to be remarkable, as 


*46 C. L. R. 246 and 264 (1982). 


t For an interesting account of this aapeot of the Federal system, read Keith's 
The Constitutional Low of the British Dominions, pp. 202-96, 
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Pfofessor Keith observes, that the Australian States can delegate 
powers to the Federal Parliament, indicating 4 constitutional 
arrangement which is foreign to the conception of the United 
States. Thirdly, and this perhaps results from the second, the 
States in U.S.A. have not been prepared to submit to the doctrine 
that judgments of their courts are liable to alteration or revision by 
any Federal Court.* It follows, therefore, that the State Courts 
are supreme in all State issues; and the Federal Court generally 
follows State decisions when issues concerning the States alone are’ 
incidentally brought before it. > 
In the Dominion and the Commonwealth,f however, 
appeals from the Provincial or State Courts lie respectively to the 
Supreme Court and the High Court thereby securing a certain 
measure of judicial uniformity. Again, in America, there is a 
separation of jurisdiction between the Federal Courts and the 
State Courts. Federal Courts, as already indicated, decide on 
Federal matters while State Courts adjudicate upon State laws. 
Both in Canada and Australia Provincial and State Courts are 
competent to exercise jurisdiction in regard to Federal issues. 
There are other points of difference and of these perhaps the most 
important are, as was stressed by the Australian High Court in the 
Engineers’ case, the ** common and indivisible sovereignty ~~ and 
responsible government which are inherent in the Dominion sys- 

tem and which the United States Constitution negates. 
It is interesting to note the differences that exist between the 
Australian Commonwealth and the Domi- 


The «ystems in Canada 
and Australis compared nion of Canada. First. Governors of the 
and contrasted. . . ie : PRs 

States in Australia are appointed by 


His Majesty by Commission under the Royal Sign Manual 
without reference to the Commonwealth Government and 
the “States can, if necessary, directly correspond with the 
Imperial Government, In Canada, on the other hand, 
Lieutenant-Governors of Provinces are = aj ypornted by the 
Governor-General in Councilt and hold office during the 


* ae 1 and 2 of Art. IIT. 


h« TH of the Commonwealth Act 
+ a. 58. 
* 
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jlea: ure of the Governor-General. * In strict law there is a distinc- 
ion between the Governor-General in Council and the Governor- 
General so that the Dominion Act on strict interpretation vests 
power to appoint in the Governor-General acting on the advice of 
his responsible Ministers while power to dismiss belongs to the 
Governor-General. But in practice power to dismiss is exercised 
by the Dominion Government. It should, however, be 
remembered that when once appointed Lieutenant-Gover- 
nors are as much representatives | of the Crown in the 
Provinces as the Governor-General is in the Dominion. fT 

The Upper House in Australia is composed on the basis 
of the equality of the Statest and is elected by the people. — In 
Canada the Federal principle is not strictly observed inasmuch as 
its several Provinces are not treated on terms of equality in the 
matter of representation.§ It is also vitiated by the provision for 
appointment of Senators by the Dominion Governor-General. || 
The residuary powers in Australia, as we have seen, be- 
long to the States as in the United States, and they 
can legislate as to matters not exclusively within the juris- 
diction of the Commonwealth, although such legislation, if 
repugnant to the Commonwealth legislation, must, to the 


extent of repugnancy, be void. Inthe Dominion the sys- 
tem followed 1s different where the resjdue of powers is 
left with the Dominion. ‘The Dominion assumes that, unless 


deprived of jurisdiction, the Provincial Courts can deal with all 
Federal issues, although it is responsible for the creation of Federal 
Courts. The Commonwealth Constitution leaves Federal issues to 
be decided by Federal Courts; and the State Courts can enter upon 
Federal jurisdiction when it is assigned to them by the Parliament 
of the Commonwealth.4 

* x. 59. 


{ The Liquidators of the Maritime Bank of Canada v The Reeeiver-General of 
New Brunswick, (B92) A.©. 437. ‘ 

: «. 7 of the Commonwealth Act. 

§ Canada ix divided into three broad divisions, namely, Ontario, Quebec and the 
Maritime Provinces (Nowa Seotia and New Brunswick), each division getting 24 members 
(a. 22). 

es. 24-27 of the Britieh North America Act. Compare the Table of senate 
(Provincial Legislative Council) in the Fifth Schedule to the Government of India 
Act, 1985, where provision is made for appointments to the Councils by Governors, 

© « 77 (101) of the Commonwealth Act. 


" 
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In Canada the Governor-General in Council is given 
power* in regard to denominational schools in the Pro- 
vineces such as those that existed in law at the time of the 
Federation. Appeals lie to him on behalf of such denominational 
schools in relation to education. Sub-section (4) of s. 93 
specifies conditions under which the Federal Parliament may legis- 
late in regard to educat on.t The Dominion is competent to dis- 
allow Provincial legislation while the Commonwealth has no power 
to interfere with or override State legislation in the sphere left to 
the States by the Constitution. In Canada the interpretation of 
the Constitution belongs finally to the Privy Council. In Austra- 
lia it generallyt belongs to the High Court. In Canada _ the 
Constitution is subject to alteration by the Imperial Parliament. 
In Australia the alteration of the Constitution is a matter which 
under s. 128 belongs to the Parliament and the people of the Com- 
monwealth. Both by law and constitutional usage the powers of 
the Australian States are wider than those of the Canadian Prov- 
inces, but in one respect the Statute of Westminster has accorded 
the latter a position of greater authority. For example, power to 
repeal Imperial legislation given by s. 2 of the Statute belongs to 
the Canadian Provinces under s. 7 (2) and not to the Australian 
States to which the Colonial Laws Validity Act of 1865 cont.nues 


to apply. : 
IV. India 


The Indian problem of federation is and has been on a differ- 
ent footing. Under the British administration, particularly on 
the assumption of the Government by the Crown in 1858, the 
Centre had been a unitary Government and the Provinces had been 


* Sub-sections (3) and (4) of «. 93 of the British North America Act. 
+ Ottawa Separate Schoola v. Mackell, (1917) A.C. @2. 

3 «a. 74 of the Commonwealth Act, which deals with the queation of appeals, has 
been beld in certain cases not to cover all possible cases as to the interprevation of the 
Constitutien. Por example, certain provisions of Chapter v wf! the Constitution refer to 
reatr ctions on legislative power without raisibg any jursdiction as between ye een 
infer se or as between 4 State and the Commonwealth. (Jamex ¥. Cowan, (192) A. 


542: James ¥. Commonwealth of Australia, (1996) A.C. 587.) In such cases appen!l may 
' be brought by leave of the Privy Council. 
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treated in law and in fact as the administrative units of the 


‘Centre. More accurately, the Central Government was looked 


upon as a subordinate branch of His Majesty's Government in the 
United Kingdom, and the Provinces, viewed in that light, were 
little better than municipal or rural public bodies with extremely 
limited powers in respect of legislation and taxation. 


It is true that there was considerable devolution under 
the Government of India Act, 1919, so that the powers of 
the Imperial Parliament in relation to the Government of India 
were relaxed to a large extent. Similarly, the powers of the Secre- 
tary of State and the Secretary of State in Council and 
the Government of India in Provincial matters, especially 
in regard to the transferred subjects, were restricted.* But 
legally and technically Lord Curzon’s picture of the Government 
of India, as painted when the noble lord quarrelled with the late 
Mr. Montagu and forced the latter's resignation from the Cabinet, 
held good. The Secretary of State and the Secretary of State 
in Council exercised a considerable measure of administrative and 
financial control over the Government of India. 


Under s. 33 of the Government of India Act the Govern- 
General in Council was required to pay due obedience to such 
orders as he might receive from time to time from the Secretary 
of State in regard to the civil and military government of — the 
country. Under s. 2 the Secretary of State exercised powers 
and performed duties relating to the Government or reve- 
nues of India, which were analogous to the powers and duties 
exercisable, prior to the India Act of 1858, by the East India 
Company, either alone or by the direction or with the sanction or 
approbation of the Commissioners for the Affairs of India. Sub- 
ject to the provisions of that Act and the rules made thereunder, he 
was vested with the general powers of superintendence, direction 
and control over all acts, operations and concerns which related 
to the Government or revenues of India. S&S. 33° read with 
ss. 2 and 131 made, as Sir Tey Bahadur Sapru pointed out, 
the subordination of the Government of India to the Secretary of 


* 6, OA and the rules made under it (No, 845-6, dated the 12th December, 120), 
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State complete.* We are, however, concerned here more with the 
relations of the Provincial Governments with the Central Govern- 
ment than with the powers of the latter cis-a-vis the Secretary 


of State, although the source of political power is relevant to the 
Federal theory. 


As regards the executive authority of a Province, s. 45 (1) laid 
icsittee  euthortte wie down that, subject to the provisions of the 
a Province under the Act and the rules made thereunder, every 
previous Act. : ; 

local Government was required to obey the 
orders of the Governor-General in Council and keep him constant- 
ly and diligently informed of its proceedings and all matters which 
were, in its opinion, to be reported to him, or as to which the 
Governor-General in Council required information. A local Gov- 
vernment was under the latter's superintendence, direction and 
control in all matters relating to the government of the pro- 
vince. The powers of superintendence, direction and_ control 
vested in the Governor-General in Council were, in relation to the 
transferred subjects, exercised only for such purposes as were speci- 
fied in the rules made under the Act,+ but the Governor-General 
in Council was the sole judge as to whether the purpose of the 
exercise of such powers in any particular case came within — the 
purposes so specified. t 


Power was #ecorded under s. 45A_ read with s, 129A 
to the Governor-General in Council, with the sanction’ of 
the Secretary of State in Council, to make rules for the classifica- 
tion of subjects, the devolution of authority in respect of certain 
subjects to local Governments, the allocation of revenues or other 
moneys to those Governments, the use, under the authority of the 
Governor-General in Council, of the agency of local Governments 
in relation to Central subjects and the transfer from among the 
Provincial subjects of subjects to the administration of the Gover- 
nor acting with Ministers. These rules were not subject to repeal or 
alteration by the Indian Legislature or any local Legislature. § 


* Sapra: The Indian Constitution, p. 18. 
«ae, 45A ond. 129A and the Devolution Rules mnade thereunder (No. 308-a, dated 
¢ 
the 16th December, 1020). 
* « 45A (48). 
§ «, 129A (>. 
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‘Phey could. be so framed as to make difierent provisions for different 
Provinces.* 


Besides, the appointment of ‘Governors other than the 
Governors of the three Presidencies was made by His Majesty 
after consultation with the Governor-General,t a provision for 
differential treatment as between the Provinces which has been 
repealed under the Government of India Act, 1935, t The Act of 
1919 (now repealed), in other words, placed the local Governments 
in subordination to the Governor-General in Council, and the latter 
to the Secretary of State in Council. It merely enabled the Secre- 
tary of State in Council, so far as the transferred subjects in the 
Provinces were concerned, by rules ‘‘ to relax. or remove his 
hitherto all-embracing powers of superintendence and control.’’§ 


The powers of a local Legislature were. enumerated in- 
s. 80A of the Government of India Act. It 
Powers of local Lez’ was competent to make laws for the peace 
and good government of the territories for 
ihe time being constituting the Province. But its powers were 
derived from sub-section (2) of the section subject to the provisions 
of sub-section (3) which laid down that it could not, without the 
previous sanction of the Governor-General, make or take into 
consideration any law— 
° 
(a) Imposing or authorising the imposition of any trex, unless the 
tax Was a scheduled tex|| and exempted -frora the provision 
made by rules under the Act: or 


(4) affecting the public debt of India, or the customs duties, or any 


other tax or duty then in force and imposed by the authority 
of the Governor-General in Council for the general purposes of 
the Government of India, provided that the imposition or the 


alteration of a tax scheduled as aforesaid would not ‘be dgemed 


to affect any such tex or duty; or ™ 


" «. 120A (3). 
{ #. 46 (9). 


+ s. 48 (1) of the India Act, 1935. 


§ Read para, 6 of the Explanatory Memorandu 
| | . m oppended 
India Bill, 1985, by Hix Majesty’ . eve ra Pp to the Government of 


re 1 Mawar the Scheduled Taxce Rules published onder Notification No, 817-8, dated the 
mber, 1920, in the Caloutta Gazette Extraordinary of the Ord January, 19a, 


- 
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(c) affecting the discipline or maintenance of any part of His 


Majesty's naval, military or, sir forces; or 
(d) affecting the relations of the Government with foreign Princes 
or States; or | | 
(e) regulating any Central subject; or | 


(f) regulating any Provincial subject which had been declared by — 


rules under the Act to be either in whole or in part subject 
to legislation by the Indian Legislature, in respeet of any 
matter to which such declaration applied; or 

(q) affecting any power expressly reserved to the Governor-General 
in Council by any law then in force; or G 

(i) altering or repealing the provision of any law which, having 
been made before the commencement of the Government of 
India Act, by any authority in British India other than that 
local Legislature, was declared by rules under the Act 
to be a law which could not be repesled or altered by the 
local*Legislature without previous sanction ;* or 

(i) altering or repealing any provision of an Act of the Indian 
Legislature made after the commencement of the Government 
of India Act which by the provisions of such first-mentioned 
Act might not be repealed or altered by a local Legislature 
without previous sanction. 


It appears that a local Legislature had power to legislate as to 
any subject, so far as the Province in question was concerned, 
with the previous saaction of the Governor-General, the only re- 
striction being that it had no power in any circumstances to make 
any law affecting any Act of Parliament.t The unitary charac- 
ter of the Constitution is demonstrated not by the extent, ampli- 
tude or limitations of the powers of a local Legislature but by the 
source from which they were derived, that 1s to say, the Governor- 
General's previous sanction or his subsequent assent to a local 


Act. 
Under the scheduled taxes rules made under sub-section (35) of 
s. SOA read with ss. 45A and 129A the Governor-General in Coun- 
cil created two schedules. The schedule No. I enumerated 


shiecd urcder Sota fie a 


® Read the Local Legislatures (Previous Sanction) Rules publi 
tion No f18-8 dated the 17th December, 1920, in the Caleutte (lacette Ketraordimary of 
> , - 


the @rd January, 1921. 
$ «. BOA (4). 
t Rroviso to s. BOA (3). 


_ 89 
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purposes of such 


latures (Previous Sanction) Rules, a local Legislature was not en- 
titled to repeal or alter, without the previous sanction of the 
Governor-General— 

(1) any law made by any authority in British India before the 
commencement of the Indian Couhcila Acts 1861, provided ~ 
that the Governor-General in Council might, by notification in 
the Gazette of India, declare that the provision would not 
apply to any such law which he might specify, and if he did 
sO, previous sanction was hot thereafter required for the 
alteration or repeal of that law; or 

(2) any law specified in the Schedule to the rules or any law made 
by the Governor-General in Council amending a law 80 
specified. 


. ed — 
A comprehensive schedule was appended to the rules enumerating 
a series of Acts which a local Legislature was not competent to 


repeal or alter without the previous sanction of the Governor- 
General. 


Restrictions on the powers of a local Legislature almost like 
those ineorporated ins. 80A of the Government of India <Aet, 
LILY, are to be found in certain important spheres in some of the 
Federal Constitutions of the world, especially in the British North 
America Act,|| although there was no similarity in the design and 
structure and incidence. The Indian system was unitary and 


* Rule 2. 
+ Rule 3S. 
| Rale 4 


' See the Government of India Notification (No. 1407), dated the 19th May, 1921, 


setting ont o list of laws to which the previous sunction rule was not applied, 
) a. M1 and (2. 
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hence the peculiar nature of restrictions on the Provinces. But 
Sir Tej Bahadur Sapru is right when he says that the ** limitations 
with regard to Central subjects or laws protected by rules from in- 
terference by a local Legislature under clauses (h) and (@) narrow 
down the scope of the Councils.""* What is more important, 
even in matters in which the previous sanction of ‘the Governor- 
General Was not required, it was the Governor-General in Council 
who laid down the rules giving a local Legislature some measure 
of autonomy. 

All the checks referred to above on the powers of a local 

Legislature were further strengthened by 
Checks on Provinces. _ s. SILA of the Government of India Act 
and the rulest made thereunder, according 
. to which certain Bills passed by that legislature had to be reserved 
for the consideration of the Governor-General in respect of which 
the previous sanction of the Governor-General had not been ob- 
tained under sub-section (3) of s. S0A of the Government of 
India Act. The list of such protected subjects included, among 
others, Bills affecting the religion or religious rites of any class of 
British subjects in British India, or regulating the constitution or 
functions of any University, or affecting the land revenue of a Pro- 
vince in certain specific ways, or providing for the construction or 
management of a light or feeder railway or tramway other than a 
tramway within municipal limits, or having the effect of including 
within a transferred subject matters which had hitherto been classi- 
fied as reserved subjects. 

Furthermore, under the Local Government. Borrowing 
Rulest it was provided that no loan could be raised by 
a local Government without the sanction (in the case of loans 
raised in India) of the Governor-General in Council. or (in the 
case of loans raised outside India) of the Secretary of State in 
Council: and in sanctioning the raising of a loan the Governor- 
General in Council or the Secretary of State in Council, as the case 





*Sapru: The Indian Constitution, p. 110. 

+ Read Rule 2 of the Keserration of Bille Rules published under Notification No. 
810-8, dated the 17th December, 1920, in the Caleutta Garette Extraordinary of the 3rd 
January, 1921. Rule & provided for discretionary reservation 

t Read Notification No. 815-5, dated the 17th December, 1920, in the (Calcutta 


Garette Extraordinary of the Ord January, 1021, 
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was, might specify the amount of the issue and any or all’of the 
conditions under which the loan could be raised.* Analogous pro- 
visions in. regard to the powers of borrowing of a local Govern- 
ment have been made in certain Federal Constitutions, to which 
reference has already been made, for the purpose of safeguarding 
national interests. In addition to all these limitations on the 
powers of a local Legislature, the Secretary of State in 
“ouncil exercised powers in regard to certain servants holding 
appointments even under the transferred departments, their pay, 
pensions, allowances and gratuities. | 

Notwithstanding anything contained in the Mont-ford 
Report,t the provisions of the Government of India Act and 
the Devolution Rules made thereunder, the Provinces under the 
previous regime were no better than administrative units of the. 
Centre, exercising extremely limited powers derived largely from 
the rules. The question was how these units were to be given 
mehts and powers which had never belonged to them, consistently 
with national unity and without undermining the forces of centra- 
lisation and consolidation. We are afraid, therefore, that the 
controversy raised in connection with the location of residuary 
powers ignores the historical background of the problem and lacks 
that touch of realism which is essential to national progress and 
constructive statesmanship and which has given India during the 
last hundred and fifty years a sense of national consciousness 
and unity. 


Three conditions are essential to the success of a pecu- 


« larly difficult, complex and delicate machi- 
Conditions essential to . | : 
Wallevaitrn: nery of government such as Federation. 


First, there must be a group of communi- 
ties so far united by blood or language, by local contiguity or poli- 
tical traditions, as to desire union retaining at the same time their 
separate entities. So far as this condition is concerned, there are 
no formidable difficulties standing in the way of constituting this 
country into a Federal system. Secondly, none of the States 
or communities sought to be brought under a national union should 
be individually so powerful as to be able to resist foreign aggression 


* Rule &. 
| Mont-ford Repert, para, 238, 


‘ - 
* 
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and to maintain their own separate independence in complete 
isolation. Sir John Marriott points out that this consideration 
was the compelling motive which brought the Austrafian Colonies 
under a Federation and that so long as those Colonies had the 
Southern Pacific to themselves attempts at union had been re- 
peatedly frustrated and that the emergence of predatory neighbours 
on the scene induced in them a more accommodating and 
helpful spirit. Thirdly, there should be no marked in- 
equality among the constituent members of the union, and it 
may be noted in this connection that as a general rule 
equality is sought to be attained by according equal representa- 
tion to the units on the Second Chamber of the Federal 
‘Legislature. John Stuart Mill aseribed the failure of the 
German Bund to utter lack of equality among the members 
of the Federation and it was maintained that the predomi- 
nance of Prussia vitiated the Federal principle and ultimately led 
to the Prussianisation of Germany under Bismarck. 
The problem of the Indian Federation becomes somewhat 
complicated when we come face to face with 
ar roblem compleated the second and third conditions mainly on 
account of the Indian States.* In this 
respect, however, we are assured by Sir John Simon and _his 
colleagues that the difficulties are sometimes overstated. ‘"A 
form of Federal association,’’ they observe, “‘ between areas which 
are British territory and units which are not British territory could 
be worked out; the analogy of the League of Nations itself, imper- 
fect as the analogy is, is sufficient to show that States.with widely 
differing forms of government may none the less unite for com- 


© The units of the Federation as envisaged in the Gowernment of India Act, 1035, 
are t@ be («) the Governors’ Provinces, (1) the Indian States which may accede to the 
Federation, and (ii) the Chief Commissioners” Provinces. §&. 5 (1). for inatance, 
lave down that "* if shall be lawful for Hin Majesty, if an address in that behalf bas been 
presented to him by each House of Parliament and if the condition hereinafter men. 
taoned is satisfied, to declare by Proclamation that as from the day therein appointed there 
shall be united in a Federation under the Crown, by the name of the Federation of 
Indian, (@) the Provinces hereinafter calla! Governors’ Provinces, and (6) the Indian 
States which have acceded or may accede to the Federation: and in the Federation so 
establis hed there shall be included the Provinces bereinafter ealled Chief Commissioners’ 
| 1 * But the Chief Commissioners" Provinces, unlike the Governors’ Provinces, 
are to be administered by the Governor-General acting, to such eitent aa he thinks fit, 
through Chief Commissioners to be appointed by him in his discretion [se. 94 (3)}. 
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mon purpo s and evolve a central organism for matters of common 

f concern. There is another point at which the analogy to which 
we have referred may prove helpful. ‘The Governors’ Provinces 
of British India are all of very substantial size, and, whatever re- 
arrangements of Provincial boundaries may take place, it 1s im- 
probable that any Provincial area would be so minute as not to 
require individual representation in the central body of a federated 
India. But-the Indian States vary enormously in size, from great 
countries to properties of a few acres, and, while individual mem- 
bership would be no less essential for the greater States than for 
the British Provinces, some system of representation by rotation 
or other form of grouping must be contemplated for the smaller 
units.”."** The constitution of the Chamber of Princes and the 
composition of the League of Nations are cited as mstances show-_ 
ing that it is not impossible to devise a system of representation 
both for larger and smaller units. ; 
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But at the same time the Simon Commission were aware of 
the fact that the application of the Federal principle to the area of 
Greater India (Indian States and British Indian Provinces) ‘** can- 
not follow any known pattern, for the circumstances are unique, 
and its accomplishment must remain a distant ideal until means 
have been devised to meet and overcome obstacles which are at 
present extremely forbidding.”’t Apart from stressing the diffi- 
culties such as ‘‘the heterogeneous character of the units’’ and the 
disparity between non-British States possessed of a measure of 
internal sovereignty and British areas which derived their auto- 
nomy from a common Centre, the Commission took care to em- 
phasise that it was essential to a Federal system to delimit strictly 
the scope of Central control.| The Federal principle is vitiated 
not only by the disparity referred to above but also by the marked 
difference in status and position and powers between the Gover- 
nors’ Provinces and the Chief Commissioners’ Provinces within 
British territory, both being treated as units of the Federation as 
contemplated in the Government of India Act, 1935. | 


* The Simon Commission Report, Vol. IT, para. 230. 
| Ibid. 


+ Ibid, 





THE FEDERATION AND RESIDUARY POWERS Tk: 


By s. 2 read with s. 5 the new Act “introduces the 
| Federal system for India; and the legis- 
Song Wika lative powers conferred upon the Centre 
: and the Provinces respectively and upon 
both the Centre and the Provinces concurrently are statu- 
torily defined in Part V of the Act read with the 
Seventh Schedule. The distribution of financial resources is 
effected partly by the allocation of legislative powers and partly by 
Part VII. By s. 2 the Act resumes into the hands of His Majesty 
all powers hitherto exercisable in, or in relation to India, by any 
authority and then allocates to the various authorities constituted 
by or under the Act the whole of those powers so far as they are 
distributed by the Act. It also leaves His Majesty free to delegate 
such of those powers as are outside the scope of the Act, as he may 
think fit, to the’Governor-General or the Governor to be exercised 
on his behalf. The result is that the Governor-General and the 
Governors exercise, by statute or delegation, on behalf 
of His Majesty, the powers respectively vested in*them sub- 
ject to the supervision and control by the Secretary of State and, 
in the case of the Governors, subject to the supervision and control 
also by the Governor-General, in certain matters specified in the 
Act.* Any powers connected with the exercise of the Crown's 
functions in its relatjons with Indian States shall in /ndia, 1f not 
exercised by His Majesty, be exercised only by, or by persons 
acting under the authority of, His Majesty's Representative for the 
exercise of those functions of the Crown. T 
The executive authority of the Federation is defined in s. 8; 
; | and although the doctrine laid down by Lord 
ir Sa mele ood fw the Haldane na Bonanza Creek Gold Mining Co. 
SP aad v. Rex§ that ** executive power 1s in many 
situations that arise under the statutory constitution of Canada 


° Read Para, G of the Explanstory Memorandum ppended to the Grovernment 
of India Bill, 1985, by His Macesty’s Governmenf. 

t Proviso to s, 2 (1). For definition of the ‘* Crown Representative "" read the 
Goreral Clauses Act (Acti X) of 1897 on amended by Order in Council tn 1097. 

+ Alneost similar provisions have been mide by Part NIT, «. 315 i Traneitiona! 
Provisions), which will apply during the period elapsing between the commencement of 
Part III of the Act and the establishment of the Federation, 

§ 1 A.C, 566 (1916), 

* 
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slative power "' is - 
ally applicable to the Indian F on, certain special pro- 
ns have also been made to meet difficulties and to make the 
system conform to Indian conditions. The first difficulty arises 
from the triple enumeration of powers, namely, (7) the Federal 
Legislative List, (ii) the Provincial Legislative List, and (iit) the 
Concurrent Legislative List. The general principle is that the 
executive authority of the Federation extends to the matters with 
respect to which the Federal Legislature has power to make laws* 
whereas the executive authority of each Province extends to the 
matters with respect to which the Legislature of the Province has 
power to make laws.t In a Federated State, however, the exe- 
cutive authority of the Ruler shall continue to apply even in 
respect of matters as regards which the Federal Legislature has _ 
power to make laws except in so far as the Féderal executive 
authority becomes exercisable in the State to the exclusion of the 
Ruler’s authority by virtue of a Federal law. . 
But the phrase ‘‘ subject to the provisions of this Act *’ used 
in both the relevant sections (ss. & and 49) suggests that a 





*a. B (1) (a). 


ts. 49 (2). Despite the fact that the executive authority of s Province extends to 
excluded and partially excluded arene within its own territory, an Act of the Federal 
Leg slatere or of the Provincia) Legislature concerned does rot by ite own foree extend 
to those areas unless the Governor by public notification so difects. And in giving such 
a direction with respect to any Act the Governor may direct that the Act shall in its ap- 
plication to the area, or to any specified part thereof, have effect subject to such exceptions 
or modifications as he thinks fit [#. 92 (1)]. The Governor may also make regulations 
for the peace and good government of any srea in a Province which is for the time being 
an exeluded area, or a partially excluded area, and any regulations so made may repeal or 
atnend any Act of the Federal Legislature or of the Provincial Legislature, or any exiat- 
ing Indian law, which i# for the time being applicable to the area in question. Regu- 
lations made in this bebalf shall be submitted forthwith to the Governor-General and 
anti! assented to by him in hie discretion, shell have no effect. The provisions as -cgards 
the power of His Majesty to disallow Acte ehall apply in relation to any euch regula- 
tions aasented to by the Governor-General as they apply in relation to Acts of a Pro- 
vincial Legulature assented to by hime [«, 02 (2)). As respects any area in a Province 
which ww for the tine being an excloded aren, the Governor aball exerase his fonctions 
in his diteretion [s. 2 (3)). It seenfs to follow that so far as the areas in a Pro 
vitice, which are for the time being partially excluded areas, are concerned, the Governor 
in to act on the advice of hie responsible Ministers in the exereise of hin functions sub- 
ject to the provanons of #, 52 (1) (a), (b) and te) wider which he is required to act in his 
miiewiual judgment, Kead «. OL and the relevant Order in Council reapectively for definition 


of the expressions © excluded urea “ and * partially excluded area “ and for a complete lhet 
of euch “ areas "’ in different Provinces, 
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* 
departure from the gengrel principle may be made in certain cases. 
For example, the Governor-General may, with the consent of the 
Government of a Province or the Ruler of a Federated State, en- 
trust either conditionally or unconditionally to that Government or 
Ruler, or to their respective officers, functions in relation to any 
matter to which the executive authority of the Federation extends,* 
a provision of which use has already been made by the authority 
concerned. This is delegation by the Centre of its execulive 
authority in certain cases to the units. 

By sub-section (2) of s. 124 again the Federal Legislature by 
Act may, notwithstanding that it relates to a matterf with respect 
to which a Provincial Legislature has no power to make laws, 
confer powers or impose duties upon a Province or officers and 
puthorities thereof. — In this matter, unlike in the delegation 
of executive authority by the Governor-General under sub-section 
(1), the consent of the Provinces is not required. In view of the 
language employed it may be argued that the Federal Legislature 
is competent not only to confer by Act executive power on the 
Provinces but also delegate to them legislative authority in respect 
of matters which under the Act belong to the Federal sphere of 
legislation, although it has been construed as referring merely to 
‘the utilisation of the administrative machinery of the units for 
the enforcement of a Federal law.""{ The latter interpretation de- 
rives support from tlie chapter heading as compared with the head- 
ing of the preceding Part. The whole chapter deals with the 
‘* administrative relations between Federation, Provinces and 
States °’ while the preceding Part refers to ** legislative powers “ 
and their ‘‘ distribution."’ On the other hand, it is possible to 
argue that a distinction has been made by the framers of the Act - 
between * the Government of a Province ** as used in sub-section 
(1) and ‘** a Province © as used in sub-section (2) and that the 
latter expression includes not only the executive authority in a 
Province but its legislative competence also. Nor apparently is the 
term **powers employed in the sub-section restricted only to the 





*s 124 QO). “ The Governor-General "* weed in the section means conatitutroneally 
the Governor-General acting on the advice of his Ministere as opposed to the Governor. 
General acting in his discretion or in the exercise of his individual judgment 

{ Subjecte enumerated tn Last J of the Seventh Schedule 

tN. Raja Gopala Ayyanger | The Government of Imdsa Act, T1495, p A. 
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‘S$. 126 provides for Federal executive control over the Pro- 

| vinces in certain cases. The executive 
. authority of every Province shall be so exer- 
cised as not to impede or prejudice the exercise of the executive 
authority of the Federation, and the executive authority of 
the Federation shall extend to the giving of such directions to a 
Province as may appear to the Federal Government to be necessary 
for that purpose.* This refers to directions in respect of matters 
within the competence of the Federal Legislature under s. 100 (1) 
whereas sub-section (2) refers to the giving of directions by the 
Centre to a Province for carrying into execution of any Central 
Act relating to a matter specified in Part II of the Concurrent. 
Legislative List with respect to which both the Federal Legislature 
and a Provineial Legislature have power to make laws.t It fol- 
lows that the directions contemplated in the sub-section do not 
apply to Part I of the Concurrent Legislative List. Part I of the 
Concurrent List empowers the Federal Legislature to legislate 
Whereas by Part II not only is that Legislature authorised to 
enact legislation but the Federal Government are competent to 
direct a Province in the matter of executing a Federal law on the 
subject which authorises the giving of such directions. 

The Federal executive authority extends also to the 
giving of directions to a Province as to the construction 
and maintenance of means of communication declared in 
the direction or directions to be of military importance, t 
but this must not be construed as_ restricting the power 
-of the Federation to construct and maintain means of com- 


Federal executive  con- 


**. 126 (11). A new section (s. 126A) is proposed to be added to the TGovern- 
ment of India Act, 1995, by an Amending Bill. Tt is as follows: ** Where a proclamation 
of emergency i# in operation whereby the Governor-General has declared that the security 
of Inido is threatened in any way, (a) the executive euthornty of the Federation shall 
extend to the giving of directions to a Province as to the manner in which the executive 
sothority thereof is to be exercisedl...... : (6) any power of the Federal Legislature to make 
laws for a Province with respect to any matter shall include power to make laws aa re- 


apecte that matter, notwithstanding thet it is one with reaepect to which the Provincial 


Legislature also hag power to make laws......... " The amendment is to bo read with 


ws, 102 and 126 of the Act for proper understanding of its scope and implications, It is, 
however, an emergency provision designed to meet a war-situation. 


+ #. 100 (2). +s. 196 (3). 


. 
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munication as part of its functions with respect to naval, military 


and air force works.* These directions are as a normal rule to be 


given by the Federal Government, but if it appears to the Governor- 
General! that they have not been given effect to in any Province, the 
Governor-General, acting in his discretion, is competent to 
issue as orders to the relevant Governor those directions previously 
given or those directions modified in such manner as the Governor- 
General thinks proper. f 

Apart from these powers and without prejudice to them, the 
Governor-General, again acting in his discretion, may at any time 
issue orders to the Governor of a Province as to the manner in 
which the executive authority of that Province is to be exercised 
for the purpose of preventing any grave menace to the peace or 
tranquillity of India or of any part thereof.{ It*may be recalled 


“that power was*taken by the Governor-General early in February, 


1938, to issue orders to the Governors of Bihar and the United 
Provinces directing them not to aceede to the demand of their 
respective Ministers for a general political amnesty. Governors 
are empowered under s. 52 (1) (g) of the Government of India Act, 
1935, in exercise of their ‘‘ special responsibilities,’’ to secure the 
execution of orders or directions lawfully issued to them under 
Part VI of the Act by the Governor-General in his discretion. In 
carrying out their duties in this behalf Governors are required to 
exercise their ** individual judgment '*§ so that the advice of 
Ministers may be overruled. 

The second difficulty arises from the fact that the Federal 
‘* units "" includes the Governors’ Provinces, the Federated States 
and the Chief Commissioners’ Provinces. Special provision has 
been made for the Federated States by s. 5 (2), and the mere fact 
of accession to the Federation by Instrument in regard to a sub- 
ject ‘does not empower the executive authority of the Federation 
to exercise its power within the territory of a Federated State. 
Jompetent Federal legislation must authorise the exercise of such 
power. The Federal executive authority extends to all the Clef 
Commissioners’ Provinces|| as enumerated in s, ‘4 (1), but certain 


* Proviso to #. 126 (3). : « 89 (3) 


" 126 (4) « OF (SD) read with « @5 (2) 
$} «. 126 (5). 





his reeal ak: to. sealing 
BRON Tite up of the a voerstiates lai down ‘in the Actt 
aie: eto aM has encouraged ir 4 m-British India the | hope 
wot , of surrender on the part of the British 
Government to unreasonable demands of the Princes. ‘' The 
essence of this project,”” as Professor Keith puts it, ‘‘ is to place 
on a completely new basis the relations of the States and the Crown 
by obtaining from the Crown, in consideration of accession to the 
Federation, the reaffirmation of existing treaties and agreements.""} 
By long usage the Crown has claimed and exercised the right to 
intervene in the affairs of States in certain circumstances despite 
the treaties,.agreements or sanads. In recent years the doctrine 
of paramountey has been asserted in Alwar, Kashmir, Indore, © 
in Lord Reading's letter to His Exalted Highness the Nizam 
of Hyderabad and Lord Linlithgow’s intervention in the Rajkot 
issue. There is, by the way, little substance in the con- 
tention that paramountcy is the symbol of a special preroga- 
tive and that it can neither be affected by legislation nor trans- 
ferred. For the whole course of evolution of English law as well 
as the practices that have grown up definitely pornt to a contrary 
doctrine. The prerogative exists in eo far as it 1s not destroyed by 
statute ; nor is there anything preventing the Crown from delegat- 
ing it. And except in some specified cases§ the prerogative 1s 
exercised on the advice of the Crown’s responsible advisers. 
Under the scheme now envisaged the Princes expect to secure 
a juridical background for the treaties, engagements or sanads so 
that the intervention by the Crown by executive action maybe 
ousted. Should the necessary Accession take place 1t 1s not un- 
likely that the Princes would insist on inter-Imperial arbitration 
on points of dispute between them and the Crown or even would 
go so far as to demand construction of the treaties, etc., 
by an International Court of Justice. Professor Keith 


* «. 95 (2) and (3). 

+a. 6. 

t Keith: Letters on Imperial Relations, ete., p. 352. 

{ The rule of Ministerial responsibility does not seem to apply to the Royal 
Victorian Order and the Order of Merit, 
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* does not seem to be far wrong in suggesting that 
they will resist attempts by His Majesty's Govern- 
ment ‘‘ to establish some semblance of the rule of law and re- 
presentative government in their territories,’"* although at the 
present moment the Princes do not in theory or practice enjoy any 
immunity from intervention in this regard by the Crown. = It 
seems that the Paramount Power is aware of the difficulty. There 
is evidence that pressure is being put on the Princes to introduce 
some sort of popular government and the rule of law before the 
inauguration of Federation. Again the rule is that no Federal law 
shall apply and extend to a Federated State in respect of a matter 
which is not accepted in that State’s Instrument of Accession. T 
Of course it is understood that the Crown will have 
_power, as in theory it has power in such matters, to refuse 

its assent to a particular Instrument of Accession under which a 
State may agree to transfer powers to the Centre,{ but obviously 
the State concerned has complete liberty in such a case not to 
accede to the Federation at all.§ Another significant fact is that 
the Act contemplates a variety of ‘Instruments of Accession so that 
one State may accede less than another thereby introducing a 
further complication into the scheme of Federation. The ideal 
aimed at, however, is the greatest possible measure of uniformity, 
but the ideal may very well afford to remain at a distance from the 
real. These are some of the disquieting features of the Federal 
plan of the 1935 Act, The project, therefore, is more than a 
generous concession to the Princes; it is in some respects a gift to 


them. 
The sections bearing on the States, particularly the amend- 
. ments to the provisions of the original Bill 


aid side of the made in response to the Princes’ insistent 

Me demand thus leave them with much more 
power than a normal type of Federation would in ordinary 
circumstances permit. But, on the other hand, despite the safe- 
guards provided for them,|| the Princes ought to remember that 


* Keith: Letters on Imperial Relations, etc, Pp. 352. 
+ os. 99 (2) and 101, 
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Federal forces. 

The opinion expressed by Professor J. H. Morgan, a well- 
known authority on constitutional law, who was engaged by the 
Princes to give them advice, is significant. He called attention to 
the clause inserted in the Act that *' there shall be united in a 
Federation under the Crown......... ** and remarked that although 


*? 


the word ‘* indissoluble "* was nowhere used in the Act as in the 
preamble to the Australian Commonwealth Act, the Indian union 
would be construed as being as ‘‘ indissoluble '' as that of the 
Australian States. The Federated States under the’plan, therefore. - 
would have no right of secession, and secession might be possible 
only when the Houses of Parliament of their own accord or at the 
request of the States concerned amend the Act to that effect or by 
an act of revolt. But such amendment would negative the pledge 
of Dominion status given to British India by British statesmen, 
though not incorporated in the Act. 

Sir Tej Bahadur Sapru, however, takes a contrary view. 
Apparently laying stress on s. 6 (1) (a) .he says that a Ruler 
‘* federates '* not because the Act requires him to do so but be- 
cause he chooses to accede to Federation. Should. therefore, the 
terms of a Ruler’s Instrument of Accession, he argues, be violated 
by any Federal authority, his undertaking would go and he might 
secede from the Federation. The issue is not without difficulty, for 
the interpretation of any Instrument of Accession does not rest 
with the Ruler concerned. Again Professor Morgan holds that even 
if an Instrument is treated as a Treaty in the sense accorded to 
international agreements which is extremely doubtful, the text of 
the Instrument must be construed as it stands and that what 
was said or done in the negotiations preceding accession to tlie 
Federation in any particular case must be held to be inadmissible 
as evidence of the intention of the parties on the general English 


| *s. G6 (1). Read Professor Morgan's Tagore Law Lectures delivered in March, 
1939, before the University of Calcutta. 
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rule of construction that discussions, negotiations or statements 
concerning a statute are no guidance for courts if the language of 
the statute is clear and beyond any doubt. Nor is the Instrument 
of Instructions to the Governor-General an effective safeguard, for 
it is not enforceable in a court of law; and the silent operation of 
constitutional usage is likely to nullify the protection of the Instru- 
ment of Instructions. Besides, in a case of conflict the statute 
must be held to supersede the Instrument to the extent of re- 
pugnancy. Sir Tej Bahadur Sapru’s rehance on that document as 
an instrument of protection is rather much too optimistic. 

Professor Morgan then argues, in our judgment quite proper- 
ly, that to legislate for a Federated State 1s to legislate for the sub- 
jects of that State and that it does not matter whether the subjects 

.are mentioned as coming within the scope of Federal legisla- 

* tive competence or not.* There can be no question that the power 
to legislate for ‘' British India’ means power to legis- 
Inte for all His Majesty’s subjects in British India and 
indeed for anybody else including any State subject resi- 
dent or domiciled therein. It is suggested that the allegiance of 
the States subjects would be divided between the Rulers and the 
Federation. 

The protection for the executive authority of the State, as 
contemplated in sub-section (2) of s. 8, may be negatived by the 
operation of constitutional principles or it may affect the basic 
structure of responsible government in British India. If the States 
are allowed to reserve to themselves the executive power even in the 
Federal sphere of legislation in the absence of a specific Federal 
law, the Federal executive would be shorn of their responsibility 
to the legislature so far as the Federated States are concerned. 
A serious conflict is inevitable between British India and the 
Federated States under the scheme adumbrated in the Act; and 
it is not surprising that there should be lack of enthusiasm on the 
part of both to enter the Federal box. 

It has further been argued that the enforcement of 
Federal obligations Olt the part ot fl Federated State is 


* The subjecta of the Federated States are specifically mentioned ins. 1 (2) and (*) 
as coming within the scope of Federal legislation herecer they may be This section 
refers to the extraterritorial effect of Federal legislation in certain Cases 

° 








o the ne Ser balielf. Ot the Crown in 
exercise of its Gaeimonntoy. and hist shes jurisdiction of the re- 
sponsible ¢ executive at the Centre even in respect of matters covered 
by an ‘Instrument of Accession has been ousted. There seems to be 
no support for such a view, and nowhere has it been indicated 
in the relevant sections* that the Federal executive authority 
can operate only through the Governor-General in exercise of the 
Crown's paramountey. What the law provides in regard to a 
Province or the Centre is that the executive authority is to be 
exercised on behalf of His Majesty by the Governor or the Gover- 
nor-General, as the case may be, either directly or through officers 
subordinate to him.t In constitutional practice that provision is 
rather pro forma than substantial save in those cases in which the 
Governor-General or the Governor is required to act *" in his 
discretion "" or ‘' in the exercise of his individual judgment.’ ’ 
ven in those cases the accretion of power to the Ministers at the 
Centre or in a Province by steady growth of Ministerial responsibi- 
lity may in actual practice render the reserve powers of the Gover- 
nor-General or the Governor obsolescent. 


The Crown's paramountcy, that is to say, powers connected 
with the exercise of the functions of the Crown in its relations with 
Indian States shall in India, if not exercised by His Majesty, be 
exercised only by His Majesty's Representative appointed for the 
purposes or by persons acting under his authority.§ The fune- 
tions of the Governor-General and the Representative of the Crown 
are distinct and separate.|| The offices also are different, although 


His Majesty is competent to appoint one person to fill the two 
ofiices.7 


* os. 7 and 8. | 
9 
+ «ws. 7 apd 49 


+ Adaptations of the General Clauses Act, 1897 (X of 1897), in Schedule I to the 
Government of India (Adaptation of Indinn Laws) Order, 1997. 
§ Proviso to ws, 2 (1). 


i «. 3 read with «a. 7. 


Se. 3 (3). Read Para. I of the Commission, dated the Ath Mareh, 1037, 
under the Royal Sign Manual and Signet 
(General of Indim and Crown's Representatives, 
two offices, he will, while in India, bea 
offices, the style and title of His Maje 


jasned 
appointing Lord Tinlithgow Governor- 
Bo long as on incumbent will hold the 
in addition to the styles and tithes of the said 
“a “' Viceroy " (Para, IT of the Commission). 
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According to the scheme incorporated. in the Act * 
- there are, as has already been stated, 
Shake eudie a hot. mb: three categories of subjects, namely, (I) the 
Federal Legislative List, in which the 
Federal Legislature has, and a Provincial Legislature has 
not, power to make laws;t (ID) the Provincial Legisla- 
tive List in which a Provincial Legislature has, and the 
Federal Legislature has not, power to make laws for a Province 
or any part thereof} and (III) the Concurrent Legislative List in 
which the Federal Legislature, and subject to sub-section (1) of 
s. 100, a Provincial Legislature also, have power to make laws. § 
There is in the Act no list of subjects which should belong to the 
- States and no such list is necessary, for it is clear that they will 
continue to make laws in respect of all matters which by their 
Instruments of Accession they do not hand over to the Federal 
authorities.|| The States individually or collectively can by their 
Instruments restrict the Federal legislative field within their terri- 
tories so that under the Act while the Federal jurisdiction will 
apply to the Provinces in respect of the subjects enumerated in List 
T of the Seventh Schedule, the number may be reduced to a consi- 
derable extent in the case of an individual State or the entire body 
of the Federated States. The only safeguard against the 
Princely curtailment of the Federal field lies in the power re- 
served to His Majesty to accept or reject an Instrument of Acces- 
sion. Except, therefore, in the case of Rulers, who, in our judg- 
ment, have been given much more power than is war- 
ranted in a truly federal plan, there is not much in 
the division of subjects which on principle may be held to 
be objectionable or unscientific. 
But that does not mean that it will not at all give rise 
to conflicts of jurisdiction. Even Sir Samuel 
Conflicts of jurisdiction. Hoare admitted in the course of the Commons 
Committee debates in May, 1935, that despite 


T of the Seventh Schedule to the Act. 
Il of the said Schedule. 

jat TTT (Part I and Part I1) of the anid Schedule. 
101. , 
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e exhaustive classification of subjects in the relevant Schedule 
- there was ‘‘ the possibility of increased litigation.’ The purpose 

underlying the classification of subjects into three Lists, 
‘as exhaustive’ as one could make it, was to reconcile 
Hindu and Moslem points of view. The Hindus wanted 
to reserve residuary power at the Centre while the Mos- 
lems demanded it for the Provinces. The scheme has 
been so planned, as Sir Samuel Hoare made it clear, ‘‘ as 
to leave little or nothing for the residuary field.""* It is, however, 
beyond the power of even most far-seeing statesmen to anticipate 
circumstances in all their details which may arise from time to time 
in the governance of a land; and it may be recalled that the statu- 
tory division of subjects in some Federal Constitutions, with which 
we have dealt, has produced costly and sometimes ruinous litiga- 
tion and brought in its train important and unexpected develop- 
ments frustrating as they have done in many respects the inten- 
tions of their original framers. 





se 


In view of the ever-increasing importance of complex 
economic, financial and industrial problems and wide extensions 
of the spheres of public activity in modern times, a_ great 
difficulty in the matter of jurisdiction is likely to arise in India 
as it has arisen in other countries from the exercise of powers 
relating to trade, commerce and industry. In"India subjects deal- 
ing with the protection of minorities as well as those bearing upon 
the coercive power of the State and the maintenance of law and 
order might bring the Federal authorities and the Provinces in 
conflict with each other or the Provinces tm conflict with one 
another. There was, therefore, great need for caution and circum- 
spection in the distribution of powers. 

The framers of the India Act, be it noted, have done well in 

anticipating the difficulties that might arise 

Federal control in eer in connection with the regulation of commu- 
: mications as 1s clear from the restrictions they 

have imposed upon the power of the Provinces in this behalf. It 
is provided that the Provinces will have no power to control major 


* Commons Committee Debates, May, 1935, 
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railways* and inland waterways in so far as the latter constitute 
natural sources of intercourse or communication between one unit 
and another.t The same intelligent anticipation is discernible 
also in the provision for Federal control of industries where 
such control is declared by Federal law to be expedient in public 
interest. } 

There are subjects statutorily belonging to the Prov- 
inces which might require Inter-Provincial co-ordination. The 
problem of tackling the water-hyacinth pest which is working 
havoc in Bengal and parts of Bihar and Orissa and Assam, econo- 
mic planning, schemes of resfriction of Jute or any other agricul- 
cultural commodity, institutions of research in the spheres of 
bealth, forestry and agriculture and such other subjects may be 
. mentioned in this connection, Reference may here be made to 
the provision§ ‘which has been made for the constitution by Order 
in Council of an Inter-Provincial Council if at any time it appears 
to His Majesty upon consideration of representations addressed to 
him by the Governor-General that the public interests Would be 
served by the establishment of such a Council. 

A Council so established may be charged with the 

duty of (a) inquiring into and  ad- 

Li es Coon- yising upon disputes which may have 
arisen between Provinces, (6)  investi- 

gating and discussing subjects in| which some or all of 
the Provinces, or the Federation a nd one or more of the Provinces, 
have a common interest, or (c¢) making recommendations upon any 
such subject and, in particular, recommendations for the better 
co-ordination of policy and action with respect to that subject. It 
is not to be supposed that by s- LOS, which empowers the Federal 
Legislature to legislate as to a Provincial subject under certain 
conflitions, can functions and powers be assigned to an Inter- 
© Railway “ includes a tramway not wholly within » municipal area. “ Federal 
railway “" does not include an Indian State railway but, save as aforesaid, includes any 
‘railway not being o minor railway. ‘* Minor railway “" means a railway which im wholly 
situate in one unit and doea nol form a continuous line of communication with a Federal 


o vue Fr ‘.. Si (2) 
railway, whether of the same gauge oF nat f 
’ Itern No. 15 of Liat I, Item No. 20 of List T and Item wy 22 of Tdet IIT of the 


Seventh Schedule. ; 
z Item No, BM of Tasat I of the Seventh Schedule. 


§ s. 135. 
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But ss. 103 and 135 should be read together as in- 
dicating to what extent and in what manner co-ordi- 
nation may be secured. These sections may solve in India 
the legabdifficulty that arose in Canada as a result of the decision 
in the City of Montreal vy. Montreal Street Railway Co.* im which 
the Privy Council held that the Dominion Parliament could not 
trench upon the powers of the Provinces merely on the ground of 
inconvenience of Provincial administration in a matter which 
might concern more than one Province. Action under s. 103 
may be taken only if the Chambers of the Provincial Legislature . 
concerned pass resolutions desiring that any Provincial matter or 
matters should be regulated in that Province by Act of the 
Federal Legislature. Any such Act may, as respects any Pro- 
vince t® which it applies, be amended or repealed by an Act of the 
Legislature of that Province. Full advantage may in the years 
to come be taken of this provision by the Provinces. 
Provisions of s. 106 as to legislation for giving effect to inter- 
national agreements were an anticipation, as 
eral ecreements, ik Were, of the famoug decision of Lord 
Atkin in Attorney-General for Canada vy. 
Attorney-General for Ontartot in which it was held that if a treaty 
or convention entered into by the Domimon of Canada did not fall 
within the scope of s. 132 of the British North America Act, the 
Dominion Parliament was not competent to disturb the distribu- 
tion of powers under ss. 91 and 92 merely in exercise of the 
general power conferred by s. 132. ¢ In British jurisprudence the 
rule is that while a treaty is an executive act, the performance of 
the obligations arising therefrom requires legislative sanction if it 
involves alteration of the existing municipal law. The terms 
of a treaty do not, by virtue of the treaty alone, have the 
force of law within the British Empire.§ That being so, : 
* A.C, 333 (1912). 
+ A.C, 386 (1937), 


i Bee pp. 669-75 supra. 
§ A.C. 326 (1997); Walker v. Baird, A.C, 491 (1892). 
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question arises in a Federal system as to whether or not the power 
to negotiate or enter into treaties conferred upon the Centre carries 
with it power to legislate as to subjects assigned to the units for 
the purpose of implementing a treaty. Lord Atkin’s answer, 
which has already been quoted, seems to offer no solution especially 
in those cases, as in Canada, where there is no legal machinery to 
secure co-operation between the Centre and the units and to imple- 
ment a treaty. “ 
S$. 106 of the present Government of India Act seeks to re- 
» move the legal and constitutional difficulty 
ay Doge eae gondii sent which has manifested itself in the Canadian 
Dominion. It will be seen that ‘* the im- 
plementing of treaties and agreements with other countries "’ be- 
_longs to the Federal Legislative List.* What s» 106 
provides is that the mere entry of the subject in the 
Federal Legislative List does not empower the Federal 
Legislature to legislate for a Province save with the previous con- 
sent of the Governor which means constitutionally, if notlegally,. 
the Governor acting on the advice of his Ministers. In other 
words, the Federal Legislature is competent to legislate for the 
purpose of implementing, treaties and agreements with other 
countries provided the subject matter falls either within the Federal 
Legislative List or the Concurrent Legislative List ; and when the 
subject matter legislated upon belongs to the Provincial Legisla- 
tive List, Federal legislation is invalid to the extent that it has not 
had the previous consent of the Governor. The same restriction 
applies in the case of a Federated State. There is no remedy 
against those Provinces or States which refuse to accord the pre- 
vious consent contemplated in eub-section (1) of s. 106. So much 
of any law as is valid only by virtue of the general Federal entry 
relating to the ‘‘ implementing of treaties and agreements with 
other countries "" may be repealed by the Federal Legislature and 
may, on the treaty or agreement in question ceasing to have 
effect, be repealed as respects any Province by a law of that Pro- 
vince and, as respects a State, by a law of that State.T 





* Item No. 3 of List I of the Seventh Schedule. 
+ «. 106 (2). 
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The Federal Legislature is competent under the Act 
to legislate for a Province on proclamation of emergency by the 
Governor-General in his ‘‘ discretion’ in respect of any 
of the matters enumerated in the Provincial List of subjects.* 
But the procedure is somewhat cumbrous and may prove dilatory 
and, therefore, ineffective. In the first place, the proclamation 
must be issued by the Governor-General in his discretion to the 
effect that a grave emergency has arisen whereby the security of 
the country is threatened by ‘‘war'’ or ‘‘internal disturbance”’ be- 
fore any action may be taken by the Federal Legislature. Second- 
ly, no Bill can be introduced or moved without the previous 
sanction of the Governor-General—a procedure no less drastic than 
reservation—and the obligation is imposed upon him to refuse 
sanction unless it appears to him that the provision proposed to 
be made is warranted by the nature of the emergéncy.T : 

Besides, ‘“war’’ as contemplated in the proclamation is under- 
standable, but not so is the expression ** internal disturkance.”’ 
It may mean many things, and it is submitted that it will 
include “* disturbances ©’ arising from communa! clashes or of 
communal legislation designed deliberately to deprive a minority 
or minorities of their legitimate rights. It was suggested by the 
Joint Parliamentary Committee that the term ‘* internal distur- 
bance “* should be defined in terms which would ensure that for 
this purpose it must be comparable in gravity to the repelling of 
external aggression.t But unfortunately no definition has been 
inserted in the Act leaving more than a necessary measure of dis- 
eretion to the Governor-General. An attempt has, however, been 
made by Parliament to remove the confusion by means of an 
amending Bull. 


A proclamation of emergency, which may be revoked 
Sy, a Vike ee ee Es EP subsequent proclamation, shall be 
mation: ok emerpenty. tt: communicated forthwith to the Secre- 
ice tary of State and shall be laid by him 
before each House of Parliament and shall cease to operate 
at the expiration of six months, unless before the ex- 


=, 102 (1). 
+ Proviso to #, 102 (1). 
] J. P. C, Report, Parngraph 238. 
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piration of that period it has been approved by resolu- 
tions of both Houses of Parliament.* <A law enacted by the 
Federal Legislature on proclamation of emergency under this 
section shall cease to have effect on the expiration of a period of six 
months after the proclamation has ceased to operate, except as re- 
spects things done or omitted to be done before the expiration of the 
said period.t The provision as to the duration of the effect of 
the law is obnox‘ous to the general rule of construction, where 

iere is no specific statutory provision to the contrary, that offences 
committed in terms of emergency Acts must be proceeded against 
and punished before the law expires and that as soon as it expires 
any proceedings ipso facto terminate. That rule is superseded 
by the saving clause in sub-section (4) of s. 102 so that proceedings 
amay be initiated after the termination of the Act in question in 
respect of a right which has already accrued or a liability already 
incurred, 

The section does not destroy the Federal scheme as 
such. It does not, that is, affect the power of a Provincial 
Legislature to legislate in respect of matters enumerated in the 
Provincial Legislative List. All that it provides is that if any 
provision of a Provincial law is repugnant to any provision of a 
Federal law enacted under it, the Federal law, whether passed 
before or after the Provincial law, shall prevail, and the Provincial 
law shall, to the extent of the repugnancy, but so long as the 
Federal law continues to have effect, be void.t 


No such extraordinary power of Federal invasion of Proyin- 

cial or State spheres of legislation has by 

“trguear dae setae in statute been given to the Canadian Domi- 
nion or the Australian Commonwealth, but 

the mile enshrined in the India Act was recognised in a series of 
Privy Council judgments in Canadian appeals such ais Attorney- 
General for Ontarto vy. Attorney-General for Canada, § Fort Frances 
Pulp and Paper Co.v. Manitoba Free Press,||) in re the Board 


* a. 102 (5). 

+». 102 (4). 

t #. 102 (2). 

§ A.C. 348 (1896). 

y A.C, 695 (1923). 
- 






- 


nmerce Act,* and Attorney-General for Canada v. Attorney- 
_ General for Ontario,t The same view was taken also” by the 
Dominion Supreme Court. The doctrine enunciated in these 
decisions is that the Dominion is competent in abnormal ctreum- 
stances to trench upon the powers of the Provinces 1n exercise of its 
- general power. But in Russell v. The Queen§ it was held that 
Dominion legislation was in order, even in times of peace, In 
respect of subjects which concerned the Dominion generally pro; 
vided that they were not withheld from the powers of the Domi- 
nion Parliament to legislate, ‘‘ by any of the express heads in 
s. 92."" It appears that in order to avoid conflicts of judicial inter- 
pretation and remove doubts as to the power of the Centre 
Parliament has deliberately inserted s. 102 (2) of the Government 
of India Act, 1935. 






” There are certain points which arise in connection with the 
Concurrent List. The powers of the 
Repngnancy in the Con- Federal Legislature in respect of matters _ 


enumerated in this List are not controlled 

by the provisions dealing with the Provincial List 
whereas the powers of a Provincial Legislature in regard to those 
matters are to be exercised subject to the provisions dealing with 
the Federal List. Im other words, if there is any conflict be- 
tween the Federal List and the Concurrent List, the competence of 
a Provincial Legislature is, to the extent of conflict, ousted 
even in any matter of the concurrent field. On the other hand, if 
there is any repugnancy between the Concurrent List and the 
Provincial List, the subject matter in question is to be construed 
as coming within the purview of the concurrent sphere so that the 
Federal Legislature comes to enjoy powers concurrently with a 
e Provincial Legislature. Thus the centripetal bias of the Indian 

Constitution is emphasised. 1 
Practically the same rule is applicable to the provisions 
deahng with the Provincial List. The powers of a Provincial 
Legislature to legislate as to matters set out in that List 
are to be read subject to the provisions which confer powers on the 
*1 A.C, 191 (1922), 
A.C. 826 (1987). 


+ 
1 38 DLR. 622 (1936). 
§ 7 App. Cas, 829 (1682). 
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Federal Legislature by virtue of the entries in the Federal 
List and the Concurrent List. In the case of conflicts 
between the entries in the Federal List and the Pro- 
vincial List the former supersedes the latter to the, ex- 
tent of repugnancy.* 

The results in both the cases follow from the use ins. LOO (1) 
(which deals with Federal legislative competence) of the expression 
“notwithstanding anything in the two neat succeeding sub-sec- 
tions;’* ins. 100 (2) (which deals with the concurrent spheres of 
legislation) of the expression “‘noltwithstanding anything in the 
next succeeding sub-section '’ with reference to the powers of the 
Federal Legislature, and of the expression ‘‘subject to the preceding 
sub-section ** with reference to the powers of a Provincial Legis- 
Jature; and in s, 100 (3) (which deals with Provincial legislative 
competence) of the expression ‘* subject to the two preceding 
sub-seections."' 

But where the field is clear and where there is no conflict the 

Federal Legislature cannot trench upon any 
Ko repugnancy “here of the subjects mentioned in the Prov- 

incial Last. There may, however, be 
cases of overlapping in. legislation where the field ts clear, 
and in such eases neither Federal nor Provincial legisla- 
tion is ultra vires merely on the ground of overlapping, 
unless there is conflict.t The rule laid down in G. W. 
Saddlery v. The King,{ namely, that ‘* within the sphere 
allotted to them by the Act the Dominion and the Provinces. are 
rendered in general principle co-ordinate Governments, applies 
also to the Indian Federation so that the Centre ‘* cannot by pur- 
porting to act in a field committed to it appropriate to itself ex- 
clusiyely a field of jurisdiction in which apart from such a juris- 
diction it could exert no legal authority.""§ Similarly a Province 
eannot under colour of legislating as to a subject within its juris- 
diction invade the Federal field.|| As was held by the Judicial 





* Read «. “1 of the British North Amernca Act: Tennant v. Union Bank of ¢ anadea 
A.C @1 (1804). : 
fl ’ aie Trunk Ry, Co. ¥. Attorney-General for Canada, A.C. 


12 AC. 1 (121). | 
Attorney-General for Ontario v- cat i! 
Reed Deere Plow Co. ¥. Wherton, A.C, 330 (1919). 


92 ~«Ct«wW 


H5 (1007) 


Reciprocal Insurers, A.C Se (124) 
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Act that a conflict should exist. The lists must be read together 
so as to reconcile the powers. In’ other words, the design of a Con- 
stitution Aet must not be frustrated by judicial interpretation. 

As for the Concurrent List proper, s. 107 deals with cases 

in which there is repugnancy between a 
Nawiast conflicting nae’ Federal law and a Provincial or State law. 
Mutatis mutandis it practically repro- 
duces s. 109 of the Commonwealth of Australia Act which has, 
* already been quoted. There is one important point of difference 
between the provision of the Indian law and that of the Australian 
law. That point is brought out in sub-section (2) of s. 107 of the 
India Act which provides that where a Provincial law as regards 
any matter in the Concurrent List is repugnant to an earlier 
Federal law or an existing Indian law with respect to that matter, 
then, if the Provincial law, having been reserved for the consi- 
deration of the Governor-Generalt or for the signification of His 
Majesty's pleasure,t has received the assent. of the Governor- 
General or of His Majesty, the Provincial law shall in that Pro- 
vince prevail. . 

In exercising his function in this regard the Gover- 
nor-General has been directed, ‘‘ while giving full consi- 
deration to the proposals of a Provincial Legislature, to 
have due regard to the importance of preserving substan- 
tially unimpaired the uniformity of law which the Indian 
Codes have hitherto embodied.’"§ This is one safeguard against 
conflicting laws in different Provinces as to the same subject: in 
the Concurrent List. There is another, and it is that the Federal 


"The Citizens’ Inaurance Co. of Canada v. William Parsons; The Queen Insur- 
ance Co. of Canada ¥. William Parsons (1881), 7 App. Cas. 06. 

ta. 76. 

| «. 76, 

§ Cl. XM of the Instrument of Instructions jeenod to the Governor-General on 
the Sth March, 1937, 


- 
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Legislature may at any time enact further legislation with respect 
to the same matter provided that no Bill or amendment for making 
any provision repugnant to any Provincial law, which, having been 
reserved, has received the assent of the Governor-General or of 
His Majesty, shall be introduced or moved in either Chamber of 
the Federal Legislature without the previous sanction of the 
Governor-General in his discretion.* a 

Subject to these restrictions, if any provision of a 
Provincial law is repugnantt to any provision of a Federal 
law which the Federal Legislature is competent to enact 
or to any provision of an extsting Indian law} with re- 
spect to any matter within the scope of the concurrent field, 
the Federal law, whether passed before or after the Provincial law, 
or, as the case may be, the existing Indian law, shall prevail, and 
the Provincial law shall, to the extent of repugnancy, be void. 
The same provision is made with regard to the competence of a 
State law except that a Federal law which extends to the State 
coneerned and not an existing Indian law supersedes a State law 
to the extent of repugnancy.§ It has been held in the United 
States that when a State statute and a Federal statute operate 
upon the same subject matter and make contrary or conflicting 
provisions concerning it, and when the Federal statute is within 
the competence of the Federal Legislature, then the State statute 
must give way. || 

Attention may here be called to an Ordinance called the 
a Bengal Tenancy Ordinance, se oe 

rovisions of the Benge! rated by the Governor of Benga 

oo ‘ites S. 8s (1) of the Government of 


© The riving of previous sanction shall not be conmstrucd a+ cece the parscrs 

nor-Genernl or the Governor, 4% the case may be, fron exercising subsequent \ a uae 

to any Bill in question any powers conferred upon him by the Act be — a me 

withholding of assent to, or the reservation of, Bills [*, 10) (1)]. Nor = are a 

or any provision thereof be invalid, by reason only that the previous fees wae neo 

given, if assent to that Act was given by ‘he oe rasoeieseed : is aN aie ee 
° + For “ repugnont '* rend Attorney-General for Queensiam : 


Commonwealth 20 Cc LR 148 It ioe hades ze inconsistent with a8 weewl mm the Austra 
; . ', £4. B . 


& #. 107 (3). | ‘ 
i Golf, Colorado, and Santa Fe R. Co. ¥. Hefley, 
. 


148 U.S. fF 
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India Act; 1935.% It provided inter alia that notwith- 
standing anything contained in any other law the period 
during which the Ordinance remained in force must not, 
in relation to the registration of instruments of — transfer 
to which s. 26C (2) of the Bengal Tenancy Act, 1855, applied, be 
taken into consideration in computing any period prescribed by 
or under any law within which a document had to be presented for 
registration.t It purported to repeal s. 23 of the Indian Registra- 
tion Act, 1908, which lays down that subject to certain provisions 
of the Act no document other than a will shall be accepted for regis- 
tration unless presented for that purpose to the proper officer within 
four months from the date of its execution. The Registration Act 
is a Central statute and is an ‘* existing Indian law "" in terms of 


s. 311 (2) of the Government of India Act, 1935, and the subject, 


matter is one which comes under the Concurrent List.t 


In so far, therefore, as the Ordinance was _ incon- 
sistent with or repugnant to the provisions of the Registration Act 
it seemed to be invalid under sub-section (3) of s. 88 read with sub- 
section (1) of s. 107 of the India Act. It is true that the Governor- 
General's instructions as contemplated under s. 88 (1) had been 
obtained in regard to the Ordinance; but these instructions were no 
corrective inasmuch as they were not to be construed as validating 
a Governor's Ordinance under the section with respect to a matter 
as regards which a Provincial law would be void in 
terms of the India Act. For the Act lays down’ that 
‘“4f and so far as an Ordinance under this seetion§ makes 
any provision which would not be valid if enacted in 
an Act of the Provincial Legislature assented to by the Governor, 
it shall be void."’|} Nor has the procedure of sub-section (2) of 
s. 107 been applied in this connection to validate the Ordinance. 
It seems to follow, therefore, that the transactions or instruments 
sought to be covered by the Ordinance are not protected in law. 


. 


a 
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Now there are obvious limitations to which any scheme of 
Doubts am to the location Stribution of powers under a Federal sys- 
of jurisdiction: a refers tem, however exlaustive and scientific, must 
enoe to the Federal Court. ; 3 ae 

be subject, and the scheme enshrined in the 
India Act of 1935 is not free from those limitations. 
Doubts as to the location of jurisdiction-have already arisen in cer- 
tain cases. For example, a reference was made by the 
Governor-General in his discretion under s. 213 to the Federal 
Court as regards the validity or otherwise of what is known as the 
Central Provinces and Berar Sales (Retail) of Motor Spirits and 
Lubricants Taxation Act, 1938. The Central Government thought 
that the Act encroached upon ‘* excise *’ which fell within the 
exclusive jurisdiction of the Federal Legislature* as specified im 
_the Seventh Schedule and was, therefore, ultra vires whereas the 
Central Provinces Government evidently relied on entry No. 48 of 
List II read with s. 311 (2).t The Court has unanimuosly held 
that the Act is intra vires of the legislature of the Central Provinces 
and Berar. 

Quoting with approval from the Oxford Dictionary, Gwyer, 
C. J., observed that “* excise '' was a ‘* duty charged on hore 
goods, either in the process of their manufacture or before ther 
sale to the home consumers "' and that in the definition the words 
‘ before their sale te the home producers,’’ were not necessarily a 
reference to retail sales and might equally be a reference to a 
sale by the producer or manufacturer to the wholesaler for general 
distribution to consumers. His lordship then pointed out that 
his interpretation reconciled the apparent conflict between the 
two entries in the Schedule without doing violence to the language 
of either. It would be strange indeed, added the Chief Justice, 
if the Centre had the exclusive power to tax retail sales, even if 
the tax were confined to goods produced or manuf actured in India, 
when a Province had an exclusive right to make laws with respect 
to the trade and commerce within the Province,{ and 
with respect to the production, supply and distribution of 
goods, § within its boundaries. It might have been ap- 

* Item No. 45 of List I. 

4 ** Goods “ includes all materals, commodities and articles 


t Item No, 27 of List II. 
i, Item No. 29 of List IT 
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prehended that this ‘method of taxation by the Provinces 
would tend to reduce the consumption of the taxed ‘* goods 


' ‘ 


4 


i" . 
= NO “ 9 . ; 





and thus indirectly diminish the Central excise revenue. 
To that the Chief Justice’s reply was that it was a point 
which it was not for the Court to take into consideration if there 
was neither ambiguity nor doubt as to the language of the provi- 
sions ; and, in his lordship’s judgment, the interpretation of the 
Act was clear in this respect. According to Mr. Justice Sulaiman, 
it was not the intention of Parliament to give the Provinces a 
power and at the same time to render it an illusory power and 
unless at least retail sales came within the category ‘* sales of 
woods ** power to tax sales of home products under entry 48 in List 
II would be practically non-existent. On reading together entries 
48, 49 and 50 in List II, Mr. Justice Jayakar held that Parlia- 
ment had given and intended to give a Province power to levy taxes 
on the consumption of excisable goods within its boundaries even 
when such goods fell under entry 45 of List [. 

Apparently the Federal Court's *‘ opinion ©’ does not cover 
‘marginal ’’ cases where there may be considerable doubt as to 
whether a “‘sales tax’” is really an excise as contemplated in the 
Federal entry ; and in such cases it 1s submitted tliat Federal legis- 
lative competence may be held to supersede Provincial competence 
in view of the language in which s. LOO has-been couched with 
reference to the jurisdiction respectively of the Federal Legisla- 
ture and a Provincial Legislature.* 


> 
Take again the jurisdiction as respects education and the 
Universities situate in British India. Edu- 
ee over Univers cation is a Provincial subjectt and it means 
education, general as well as_ technical, 
from the elementary courses to the University stage. Two Uni- 
versities, namely, the Benares Hindu University and the Aligarh 
Muslim University, have been specifically mentioned in the Act as 
coming Within the Federal sphere.{ The question is, having. 
regard to entry 17 of List II read with entry 13 of List TI, 
whether or no the other Universities belong to their respective 
* Pp. 728-720 supra. 


‘ Ttem No. 17 of List Il of the Seventh Schedule. 
> Ttem No. 13 of List I of the Seventh Schedule. 
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Provinces. The point is clear where the jurisdiction of a Univer- 
sity is confined to one ** unit '’ of the Federation, such, for in- 
stance, as the Dacca University in Bengal or the Lucknow Univer- 
sity in the United Provinces. But the difficulty arises, as it has 
already arisen, with regard to Universities whose jurisdiction ap- 
plies to more than one *' unit “’ or, to put it more precisely, is not 
confined to one “* unit."’ 

The issue was discussed on the floor of the Central Legislative 
| Assembly in connection with the Patna 
i tee ioaorg a CUUniversity Act (Amendment) Bill moved in 

October, 1937, on behalf of the Govern- 
ment.* The Bill sought to amend the relevant Adaptation Order, 
1937, which had the effect of extending the jurisdiction of the 


Patna University to the whole of the new Province of Orissa. 


It proposed fo retain the jurisdiction of that University 
over that part of the new Province. which formerly belonged to 
Bihar and Orissa and extend the jurisdiction of the Andhra 
University to that part of Orissa which came from the Presi- 
dency of Madras. It was argued by the Opposition, particularly 
by Mr. Bhulabhai Desai and Mr. 8S. Satyamurti relying on entry 
17 of List IT read with entry 15 of List I, that the Centre 
had no legislative competence in regard to the matter. On the 
other hand, Sir Nripendranath Sircar, speaking for the Govern- 
ment, claimed jurisdiction relying on entry No. 33 of List I and 
the relevant Adaptation Order. According to that entry, to 
the Federal sphere belongs ‘‘ corporations, that is to say, the 
incorporation, regulation and winding up of trading corporations, 
eee. and of corporations, whether trading or not, with objects 
not confined to one unit.” The Adaptation Order in question 
substitutes ** Central Government '’ for “* Local Government 
throughout the Act,f except where otherwise provided. | 

It is admitted that the University concerned 1s @ 
‘* corporation.”” It 1s also admitted that 
the ‘‘ promotion of education ©" 1s one of its 
‘objects.’ It is further a fact that its ‘objects’ are not confined 
to one ‘‘unit’’ of the Federation. It is, therefore, difticult to see how 


What is a “ unit’? 


. Legislative Assembly Debates (Official Report). Val. VII. No. i, pp wwii 76 
* Tho Patna University Act (Act XVI) of 1917 
. 
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the University of Patna and other Universities such as Calcutta 
University or Bombay University, whose objects are not confined 
to one ‘‘unit,’’ do not come under the Centre. Mr. Desai pointed 
out that ‘* if it was present to the mind of those who legislated in 
support of the powers of this Legislature (the Central Legislature) 
not merely over these two main Universities (Benares and 
Aligarh) but all Universities, which had jurisdiction over 
more than one Province, the appropriate place was item 
13 (List T)."° To that the answer is that the intention 
of Parliament was to place the Benares and Aligarh Um- 
versities in the Federal List irrespective of their area of 
jurisdiction and to give the other Universities to the Centre 
or the Provinces according as their area of jurisdiction varied from 
time to time. If, for example, the jurisdiction of Calcutta or, 
Patna or, for that matter, any other University with ‘‘ multiple 
jurisdiction,” is curtailed and restricted to one “* unit "’ by com- 
petent authority, it will come under the Province concerned ; so 
long as that is not done it belongs to the Centre. 
Mr. Desai then said that he did not know what 
‘unit’ meant in entry 33 of List I. He _ did _ not 
know if it meant a Province or not. Mr. Desai might 
find his answer in sub-section (2) of s. 311 of the Act 
which provides that ‘‘ unit’” means a Governor's Province, a 
Chief Commissioner's Province or a Federated State. Sir 
Nripendranath Sircar might have relied for his contention also on 
the principle as incorporated in s. 100 of the Act that if there was 
conflict between List I and List I], then List I prevailed.* We 
have little doubt, therefore, that on the general rule of construc- 
tion of the statute and the appropriate section and by entry 
33 of List I and the relevant Order in Council the jurisdiction 
of the Centre extends to the Universities which are ‘' corporations 
with objects not confined to one unit.’’ It seems to be equally 
clear that the Governor-General or the Central Government have 
no power to confer upon a Province legislative competence in regard 
to a subject which by or under the Constitution Act belongs to the 


* That principle was accepted by the Solicitor-General in the course of a Com- 
mittee debate on the Seventh Schedule, May, 1935. 
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Federal sphere of legislation.* The Patna University Bill was 
perhaps bad in Jaw and beyond jurisdiction in so far as it sought 
to bring a Provincial subject, namely, the Andhra University, 
within the purview of the Centre by extending its jurisdiction to 
certain parts of Orissa. 

But, as we have seen, it is open to the Governor- 
ae SMS ot General acting on the advice of his respon- 
ane ie oy en sible Ministers and, pending the inauguration 

of Federation, to the Governor-General in 


~ Council, under s. 124 (1), to entrust conditionally or unconditional- 


ly, with the consent of the Government of a Province or the Ruler 
of a Federated State, to that Government or Ruler or to their re- 
spective officers, the executive functions that belong to the Centre 


_under the Act.¢ In one case delegation is to the Government and 


in the other to the Ruler so that if and when complete responsible 
government is introduced in a Federated State there may be fre- 
quent conflicts between the Ruler of such a State and its Govern- 
ment in connection with the exercise of the delegated authority. 
For the obligations assigned to a Ruler are not in law the obliga- 
tions of the Government of the State responsible to a freely elected 
legislature and, through it, to the people. 

The delegation of executive authority as contemplated 
in the section has heen effected in several cases. The executive 
functions of the Centre relating to the Calcutta University have 
been entrusted to the Government of Bengal,{ with the latter's 
consent, subject to the conditions (i) that the Government of 


* These views were for the first time urged by the author tn the columns of 
Advance ani Hindusthan Standard (Calcutta), and subsequently taken up by the University 
of Calcutta in connection with a proposed Secondary Education Bill in Bengal. The 
author's contention has been upheld by the British Government a« will be clear from the 
additign sought to be made to entry No. 17 in the Provincial List of the Seventh Schedule 
by an Amending Bill pending before Parliament. The entry in question is to be enlarged aos 
follows: ‘* Education, including Universities other than those specified in entry No. 13 of 
the Federal List.'' It means that the Amending Bill proposes to place all the Univer- 
sities in British India in the Provincial List save the Hindu University of Benares and 
ihe Mualim University of Aligarh. | | 

+ For discriminatory treatment «s between the Provinces and the Federated States in 
connection with functions im relation to the administration in such States of any law 
of the Federal Legislature which applics therein read s. 125. 3 a 

+ Read Notification No, FP. 55-1 (vi)-88-E, dated the 7th April, 1938. Read ss. 5, 4 
and 18 of Act IT of 1857, and ss. 21, 22, 94 and 25 of Act VIII of 1904 for the changes 


effected. 


93 
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Bengal shall not exercise the power to cancel the appointment of 
Fellows save with the concurrence of the Chancellor and (ii) that 
as regards affiliation, extension of affiliation or disaffiliation in 
connection with a College under the University the Bengal Govern- 
ment shall not pass orders save with the concurrence of the 
Government of the Province wherein the College concerned is 
situated, and in the event of disagreement between the two 
Governments, the matter shall be referred to the Gentral Govern- 
ment for final orders. 

Similar delegation has been made in respect of these, 
amongst other, statutes: the Negotiable Instruments Act, 
1881, the Indian Naturalisation Act, 1926, the Indian 
Extradition Act, 1903, the Indian Tolls (Army) Act, 1901, the 
Indian Works of Defence Act, 1903, the Indian Territorial Foree 
Act, 1920, the Auxiliary Force Act, 1920, the Bengal Excise Act, 
1909, the United Provinces Excise Act, 1910, the Punjab Military 
Transport Act, 1916, the Punjab Excise Act, 1914, the Bibar and 
Orissa Excise Act, 1915, the Eastern Bengal and Assam Excise 
Act, 1910, the Central Provinces Excise Act, 1915, the Bengal 
Transport and Travellers’ Assistance Regulation, 1806 and the 
Military Authority (Assistance to Marching Troops) Regulation, 
1827." ‘This delegation is in respect of administrative functions 
and not of legislative competence, power to legislate as to these 
matters continuing to belong to the Centre despite action under 
s. 124 (1) of the Constitution Act. Again under s. 123 the Gover- 
nor-General may direct the Governor of any Province to discharge 
as his agent in his discretion functions specified in the direction 
either generally or, in a particular case, in and in relation to tribal 
areas and, only in a particular case, in relation to defence, external 
affairs or ecclesiastical affairs. 


There is evidence of unitary bias in the provision as 


regards the reservation for the considera- 
Unitary bias of the 


wi rae ARE ps8 tion of the Governor-General of any 


Bill which may have been passed by 
the Provincial Legislative Assembly, or, in the case of a 
Province having a Legislative Council, may have been passed by 
both Chambers of the Legislature, in the exercise of its or their 


* For details read the Government of India Notifications ‘asued in 1938. 
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legitimate legislative competence.* But whether it should or 
should not be so reserved is a question which is left 
to the Governor acting in his discretion. According to the 
Instrument of Instructions, which, by the way, does not 
. seem to be enforceable in a court of law despite s. 53 (1), 
the reservation is ‘“‘ mandatory '' on the part of a Gover- 
nor in respect of Bills. the provisions of which repeal 
or are repugniint to the provisions of any Act of Parliament ex- 
tending to British India, or which, in his opinion, would, if they 
become law, so derogate from the powers of the High Court as to 
endanger the position which that Court is by the Act designed to 
fill, or regarding which he feels doubt whether they do, or do not, 
offend against the purposes of Chapter IIT of Part V (Provisions 
- with respect to discrimination, etc.}, or of s. 299 of the Act (Provi- 
sions with respect to compulsory acquisition of land for public 
purposes, ete.), or which, in the case of Provinces where the Per- 
manent Settlement exists, would alter the character of the Settle- 
ment. f 
The autonomy in the Provinces and responsibility at 
the Federal Centre as well as in the Provinces and indeed the entire 
Federal structure are to a considerable extent affected by the provi- 
sions made in regard to services recruited by the Secretary of State 
and persons appointed by the Secretary of State in Council} as 
well as by the provisions dealing with the location of final autho- 
rity in matters in respect of which the Governor-General§ or the 
Governor, || as the case may be, is required to act “in his discre- 
tion’ or ‘* in the exercise of his individual judgment.” 
There will be no comfort for orthodox Federalists in view of 
the provisions 4s regards borrowing by the 
Provisions for Provine Provinces. A Province is not to horrow 
cial *orrowing. : ; 
outside India without the consent of the 





* «. 75. 

fol, XVII of the Instrument. =F | | 
‘ + Chap. II of Part X of the Act and read also Chap. NVI. supra Read iam thie 
eonnection the Rules made by the Secretary of State in virtue of she powers conferred 
on him by «. 246 (1) and 250 (1) of the Government of Indi Act, 1935. as regards 8 
“y reserved posta vhs in the Indian Civil Service. the Inalian eohice and other Servi ne togret ther 
with the relevant Schedules. The Rules and the Schedules thereto woady pub ja breat 
the Gazette of India of December 17, 1935 (Nos 63-38. 63-88-1 and 63-55-11 Fete.) 

§ ws. 14. 

§ a. 54. 
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Federation, nor without like consent, to raise any loan within 
or outside India if there is still outstanding any part of a loan made 
to the Province by the Federation or by the Governor-General in 
Council, or in potent of which a guarantee has been given by the 
Federation or the Governor-General in Council.* It is, however, 
to be understood that the Federation is not to act perversely in 
frustrating bona-fide schemes in this. behalf of any Provincial 
Government ; and if any dispute arises as to the faifness or other- 
wise of any action taken by the Federal Government in respect of 
matters specified in the section, it shall be referred to the Gover- 
nor-General and his decision taken in his discretion shall be final. Tt 

It is doubtful if the Governor-General will be able 
to maintain the position of an impartial arbitrator as 
contemplated under the section read with _ his “ special 
responsibility °° to safeguard the financial stability and credit of 
the Federal Government.} Regard being had to the need for large 
sums of money for purposes of economic development and 
social reconstruction in every Province, the control of the 
Federation over Provincial borrowing is looked upon with sus- 
picion by the orthodox upholders of Provincial rights. In 
theory there may be objection to such control, but from the 
practical standpoint at least in the early stages of Federation 
the Centre may justifiably claim to intervenesto avert any finan- 
cial catastrophe in any of the Provinces which may have its re- 
percussions in all parts of the country. 

There is provision for a measure of Federal  con- 
Federal control of Pro. ‘trol over the audit and accounts of a 
vincial. audit. Province. The Auditor-General of India 
shall perform such duties and exercise such powers In relation to 
the accounts of the Federation and of the Provinces as may be as- 
signed by an Order in Council or by any subsequent Act of the 
Federal Legislature varying or extending such an Order.§ It is, 
however, open to a Provincial Legislature, after the expiration of, 
two years from the commencement of Part IIT of the Act, by legis- 
lation to charge the salary of an Auditor-General of the Prov 
its revenues; and tf it is so done, His Majesty may, 





Ince on 
on the expira- 


* a. 163 (3). 3a. 12 (1) (bd), 
t ». 163 (4), $ ». 166 (8). 
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tion of at least three years from the date of the ap- 
propriate Provincial Act, appoint a Provincial Auditor- 
General to perform the same duties and exercise the same 
powers in relation to the audit of the accounts of the 
Province as would be performed and _ exercised by the 
Auditor-General of India, if a Provincial Auditor-General 
had not been appointed.* But in any case, in so far as_ the 
Federal Auditor -General may, with the approval of the Gover- 
nor-General, give any directions with regard to the methods or 
principles in accordance with which the accounts of the Prov- 
inces ought to be kept, it shall be the duty of every provincial 
Government to cause accounts to be kept accordingly.t A dis- 
tinction thus appears to have been made between the audit of ac- 
‘counts and the,methods or principles in accordance with which 
accounts are to be kept. 

Mention has been made of the provisions as regards adminis- 
trative relations between the Federation and the units, but they 
do not, even in strict theory, detract much from the autonomy 
plan and are incidental to the effective: functioning of the 
Federation. But there is a centripetal tone in the provisions 
as to the breakdown ‘of the constitutional machinery in 
the Provinces. No proclamation declaring an emergency shall be 
made by a Governor without the concurrence of the Governor- 
General in his discretion. § 

The American doctrine of ‘‘ the immunity of instru- 
mentalities "" as laid down in McCulloch 
v. Maryland seems to have been recognised, 
if only in a restricted sense, for the Federal 
‘* instrumentalities "" as distinguished from the Provincial ** in- 
strumentalities "" in s. 126 of the Government of India <Aet, 
1935. It is doubtful whether, 1 a case of conflict between the 
two sets of ** instrumentalities,”’ the Provincial ** instrumenta- 
lities "’ can claim successfully any immunity at all. The provi- 
sions of the section dealing as they do with the exercise of exe- 
cutive power should not be construed as extending 3s the legisla- 
tive competence of the Centre and the Provinces. The scope ts 


The rule of “immunity” 
in India. 


. se Mee 122 12s 
* «, 167 (1). ; at (5) 
t.s. 168. Pat: 
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restricted. It appears to us that in interpreting the Act the 
courts should be guided by the language of the statute and not by 
the general doctrine of ‘' implied prohibitions ‘* or ‘* the immunity 
of instrumentalities "' so popular in the American Federal system, 
especially in view of the latest Dominion decisions. 
The manner in which the residual power has been dealt with 
raises a difficult and delicate issue. It is large- 
neck a ah 2 ly due to a sharp conflict of opinion general- 
ly between Hindus and Moslems. Whether 
such power in respect of a subject or a tax not mentioned in any 
of the three Lists of the Seventh Schedule shall be exercised by the 
Federal Legislature or by a Provincial Legislature is a matter 
which under the Act must be decided by the Governor- 
General in his ‘‘ discretion;’’ and the administration of the law 
will belong to the Federation when it is Federal law and to the 
Provinces when it is Provincial law, unless the Governor-General 


otherwise directs. The relevant law on the subject is stated 
thus : 


“The Governor-General may by public notification empower either 
the Federal Legislature or a Provincial Legislature to enact a 
law with respect to any matter not enumerated in any of the 
Lists in the Seventh Schedule to this Act, including a law 
imposing a tax not mentioned in any ‘such list, and the exe- 
cutive authority of the Federation or of the Provinee, as the 
case may be, shall extend to the administration of any law so 
made, unless the Governor-General otherwise directs. 


In the discharge of his functions under this section the Governor- 
General shall act in his diseretion.’”* 


The section places the Governor-General in a rather unen- 
viable position. It would be extremely difficult for him to decide 
on his own responsibility whether a particular subject is or is not 
outside the scope of the three Lists. Nor is his decision in this 
respect to be regarded as final, for it is open to competent courts 
to pronounce a contrary decision on a disputed matter 
raised before them. The Governor-General’s decision is 
immune from the jurisdiction of courts only when it is 


confined to the residuary field proper, that is to say, a 


* 5. 104 (1) and (2). 
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field which, upon authoritative interpretation, does not come 
under any of the three Lists. It is not within his com- 
petence to decide whether a particular subject comes within 
the residuary sphere and thus affect the general scheme of distri- 
bution in the Seventh Schedule. The best and safest course for 
the Governor-General in the circumstances would be _ to 
refer any disputed matter (whether the subject in question is 
or is not covered by the Lists) to the Federal Court under s. 213 of 
the Act and, armed with the opinion of that Court, to proceed to 
deal with the matter. Within the residue the decision of the 
Governor-General is final subject to the provisions of s. 14. 
It appears from the language -of the section that the Governor- 
General is competent to empower the Federal Legislature or a 
Provincial Legislature exclusively to legislate as to a matter not 
-enumerated in any of the three Lists as also to give it the effect of 
the Concurrent List. 


Under the section the question of the Governor-General 
acting on the advice of his Ministers or even taking them 
into consultation does not in law arise unless by steady 
pressure Ministers can assert themselves and __ nullify in 
practice the statutory provisions by constitutional usage. 
The purpose of the section, however, is to reserve the 
power of allocation in the residuary field to the Governor- 
General acting under the supervision and control of the Secretary 
of State as distinguished from the Governor-General acting on the 
advice of his Ministers. It is suggested by some that this ‘* dis- 
eretionary '" power of the Governor-General will, by easy and 
natural transition, pass to the Governor-General acting on the 
advice of his responsible Ministers. Having regard to the Moslem 
sentiment on the question, it is difficult to say with anything like 
precision if such development will take place within a measurable 
distance of time. Note should be taken of the phrase “‘in his 
discretion '’ used in sub-section (2) of the section in understanding 
the creative minds behind the statute. 


We see no reason why the Centre should have been 
deliberately _ denied the power which in a country like 
India should belong to it even during the period of transi- 
tion. Here is another case in which there has been 4 
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surrender to the particularist or parochial clamour of a certain 
section of the minorities in disregard of the interests and require- 
ments of the country as a whole. In India under the Federal 
scheme the Provinces were not required to surrender any of their 
sovereign powers to the Centre as was generally the case in U.S.A., 
Australia and Canada (at least for some of the States and 
Provinces), for in no sense had sovereignty ever belonged to them, 
especially on the transfer of the administration to the Crown after 
the Mutiny. . 

The project, therefore, has conferred upon them a cer- 
tain measure of sovereignty in those spheres which have 
been allocated to them and accorded them a status which they 
had not hitherto enjoyed. Of course it has resulted in some 
diminution of their functions on account of delimitation of power 
so that in some of the subjects as to which in the earlier regime” 
they could legislate with the prior sanction of the Governor- 
General* they have under the present system no jurisdiction. But 
that power they exercised in pursuance of their delegated authority 
and not of their sovereign rights. On the other hand, there ts 
accretion of power to them in other subjects, 

Again in the case of the States accession to the Federation is 

more or less voluntary while the Provinces 
Mivual pow = had no option in the matter. There is, 

therefore, no room for the suggestion that 
the Provinces were entitled to the residual power by way of 
compensation for the loss of sovereignty as had been the 
case with the Australian States or the States of America. 
Besides, there seems to be no valid ground for Moslem 
opposition to the vesting of residuary powers in the Federal 
Centre as we have shown in a _ previouschapter. A careful 
student of political sciencet is disposed to concede, though* not 
without considerable reluctance, that there is ground for Moslem 
apprehension that should the residual power belong to the Centre 
it might be exercised to the prejudice of the interests of the Moslem 
community, and that, by implication, the rights of that commu- 
nity are better protected in the Provinces than at the Centre 


*«. BOA (3) of the Government of Indin Act. 
+ The Reforms Scheme: A Critical Study, by D. N. Banerjee, p, 153 
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where they will be in a permanent minority. We differ from that 
view. We refuse to believe that the Provinces as such will be more 
considerate and sympathetic than the Federation in their treat- 
ment towards minorities. 

We may here repeat Mr. F. R. Scott's note of warn- 
ing to the minorities in Canada. Apropos of the mino- 
rity rights in the Dominion he wrote: ‘‘ Possibly the 
Judicial Committee have thought that in cutting down 
the Dominion powers they were assisting the minority in 
Canada. If so, they were grievously mistaken. It is 
little comfort for the French-Canadian minorities in the Mari- 
times, in Ontario, Manitoba, and Saskatchewan to realise that the 
Provincial Governments on which they depend for their educational 
privileges and their civil rights have had their powers enlarged, 
and that the Dominion Parliament, in which the French-speaking 
members must always exercise a powerful influence, has been 
deprived of much of its former capacity. Provincial rights and 
minority rights would be identical if the minority were confined 
to the Province of Quebec.''* 

Similarly and for identical reasons it would be little 
comfort for thoughtful Moslems in areas other than _pre- 
dominantly Moslem Provinces to find the powers of all the 
Provinces enlarged and those of the Federal Centre correspondingly 
reduced. The Moslem population is spreading throughout the 
country, and it is to the interests of the Moslems themselves to 
have more power concentrated at the Centre where in all spheres 
legislative, executive and judicial, they will have either under 
statute or by convention more effective representation and 
as such greater degree of control than in the Provinces other 
than the predominantly Moslem areas. This is a point which no 
Mahomedan can afford to ignore and which thoughtful maho- 
medans, we trust, will bear in mind in approaching the problem. 
There is, however, no denying the fact that the Lists in the 
Seventh Schedule are so exhaustive as to leave little or nothing for 
the residuary field. There is room for frequent conflicts between 
the Lists in the Seventh Schedule and not perhaps between those 


: : ; - ii 1D yw, 252-53 
* Reprinted in Dawson's Constitutional Issues in € anada - 10x)-1931, pr 
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Lists and the residuary field. | What is objected to is the under- 
lying principle of the section. | 
Peculiar to a Federal system is the supremacy of the 
Constitution and the judiciary is the symbol 
The Federal judiciary. Of that supremacy as the interpreter and 
guardian of the Constitution. The Federal 
Court which has been set up* is, therefore, an essential part of 
the system inaugurated under the Government of India Act, 1935. 
The functions of that Court are (i) Original,t (#) Appellate} and 
(itt) Advisory.§ 
Its original jurisdiction lies, to the exclusion of any 
other court, in any dispute between any two 
se Oaginal ivesdiction or more of the following parties, that 1s to 
say, the Federation, any of the Provinces 
or any of the Federated States, if and in. so far as the 
dispute involves any question (whether of law or fact) on which 
the existence or extent of legal right depends subject, in_ the 
case of a State, to certain specific directions mentioned in the pro- 
viso to the section. Any judgment pronounced by the Court in 
the exercise of its original jurisdiction shall be declaratory, a 
provision on which Sir Te} Bahadur Sapru relied in stressing the 
limitation of the Federal Court decisions as against Professor 
Morgan’s warning to the Rulers that the effect of the jurisdiction 
is likely to be far-reaching. Where, as in a*Federation, different 
authorities, supreme in their respective spheres, are parties to a 
dispute, the decision, whatever it may be, is as a rule to be declara- 
tory, for it does not he in the Federal Court to grant 
coercive power to one supreme authority against another. 
It is, however, to be presumed that the decision will 
bind the parties concerned unless there is open revolt. 
Besides, it has been laid down in the Act itself that all authori- 
ties, civil and judicial, throughout the Federation, shall act in 
aid of the Federal Court. || 





* s. 200. 
$f «. 204. 
= t a. 206. 
§ s. 213, 
ae. 210 (1). 
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So far as the appellate jurisdiction of the Court is 
pate i concerned, a measure of confusion exists; 
firtediotion. Appellate and we are afraid that the relevant 

section and the modifications made by 
Order in Council*® in ss. 109, 110 and 111 of the Code of Civil 
Procedure are not properly worded. It appears, however, 
that an appeal will lie from any High Court in British 
Indiat provided the High Court certifies that the case involves a 
substantial question of law as to the interpretation of the Act or 
any Order in Council made thereunder, but where any such certi- 
ficate has been given different grounds may be urged in the appeal, 
that is, that the constitutional question has been wrongly decided, 
or that the subject matter of the suit heard by the High Court on 
‘appeal or in exereise of its original civil jurisdiction is ten thousand 
rupees or upwards, or that if, where the order or decree appealed 
from affirms the decision of the Court immediately below the 
court passing such order or decree, the appeal involves some sub- 
stantial question of law.{ Any other ground may be urged with 
the leave of the Federal Court. 

A distinction is thus made between a certificate and 
the grounds of appeal so that when the certificate has been given 
issues of a civil nature may be decided by the Federal Court in 
exercise of its existing appellate jurisdiction. The phrase 
‘‘ whether the case is a fit one for appeal “' as used in clause 
(c) of s 109 of the Code of Civil Procedure or ‘whether 
the appeal involves a substantial question of law ~ as used In 
e. 110 of the Code must not be construed as referring to any ques- 
tion of law as to the interpretation of the Act or any Order in 
Council made thereunder.§ The same procedure mutatis mutandis 
is to apply to criminal appeals from a High Court provided it issues 
a certificate that the judgment, decree or order involves a con- 
stitutional issue. 


* Schedule I to the Government of India (Indian 

' », 205. Appeals from the High Court in a Federated Stat« 
Court on certain grounds (s. 207). It appears that no appeal under § | sata si 
Federal Court even from the highest court in a Province or 4 Federated State — . 
court is not a High Court. It ts an unfortunate constitutional anomaly which should be 
removed, 

t «a. 109 and 110 of the Code of Civil Procedure. 

€ «. LILIA of the Code. 


Laws Adaptation) Order, 1007 
aleo lie to the Fed ral 


We tt. te) the 
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It is unfortunate that the interpretation of laws passed 
by the Federal Legislature in exercise of its exclusive 
legislative competence should have been excluded by the 
Act from the appellate jurisdiction of the Federal Court con- 
trary to the express recommendation of the Joint Parliamentary 
Committee.* There is, therefore, no direct or automatic method 
of securing a uniform interpretation of Federal laws or of correct- 
ing misinterpretations of those laws by Provincial Courts. 

The appeal to the Privy Council is preserved,t but not in 
matters within the seisin of the appellate jurisdiction of the Federal 
Court in respect of which no direct appeal shall lie to His Majesty 
in Council, either with or without special leave.| The Federal 
Legislature may by Act enlarge the appellate’ jurisdiction 
of the Federal Court to provide for appeals in civil cases without 
any certificate and abolish in part or in whole the Privy Council 
appeal in such cases either with or without special leave. No 
Bull making such provision is to be introduced without the previous 
sanction of the Governor-General in his discretion.§ An appeal 
lies to the Privy Council without leave from any judgment deli- 
vered by the Federal Court in the exercise of its original jurisdic- 
tion, and in any other case, by leave of the Federal Court or of His 
Majesty in Council.|| 


The advisory function of the Court is not absolutely free 
from difficulty. The Joint Parliament- 

veterence te the Cat" ary Committee have compared it with 
the jurisdiction possessed by the Privy 

Council under s. 4 of the Judicial Committee Act of 1833:% 
but while it is clear that the Court’s advisory jurisdiction is 
not limited to the Federal sphere and extends to “‘ any question of 
law “" that the Governor-General in his discretion may be pteased 
to refer to it, it is not clear whether he is given power to consult 
the Court with regard to any matter involved in a case pending 


* 
* J. P C. Report, para. 485. and the Explanatory Memorandum appended to the 
Frorernment of India Bill, para. 4. 


* + «, 208. 
a, 206 
6. 205. 
3 & 4 William TV, c. 41. 
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before any subordinate Court. It is submitted that in a pending 
case the Governor-General will be well-advised in deferring action 
until its disposal by that court. The Federal Court's decision 
in this behalf is subject to appeal by its own leave or by leave of 
His Majesty in Council.* 


The Federal character of the Constitution is brought 
Natmats.. adavintens OO in the incidental and conse- 
ae in existing Indian quential changes effected by Order in 

; Council in certain existing Indian 
laws. For example, prosecution for offences under Chapter 
VI or IX-A of the Indian Penal Code (except s. 127) or under 
ss. LOSA, 153A, 294A and 505 of the same Code no longer requires 
any sanction from the Governor-General in Council or any officer 
empowered by dim in that behalf. A competent court is bound to 
take cognizance thereof upon complaint made by order of, or under 
authority from, the Provincial Government concerned or some 
officer empowered by that Government in that behalf.t The same 
procedure is to apply to s. 196A of the Code of Criminal Procedure. 
As for s. 197 of the Code, for ‘* previous sanction of the Local 
Government *’ in sub-section (1) has been substituted ** previous 
sanction,’ (a) in the casé of a person employed in connection with 
the affairs of the Federation, of the Governor-General exercising 
his individual judgment, and (b) in the case of a person employed 
in connection with the affairs of a Province, of the appropriate 
Governor exercising his individual judgment. “ Such Govern- 
ment "’ in sub-section (2) is replaced by ‘‘ the Governor-General or 
the Governor, as the case may be, exercising his individual judg- 
ment."* 

Again power to suspend or remit sentences as in s. 401 or 

power to commute punishment as 1 s. 402 
Fawerg oF cherreney: of the Code of Criminal Procedure has been 
conferred upon the Provincial Government as defined in the 
‘General Clauses Act.{ But a new section has been inserted in 
the Code§ empowering the Governor-Genera] also, in the case of 





* ss, 208 (6). 

$ «2 196 of the Code of Criminal Procedure. 
t s. 43A (X of 1897). 

«§ 8. 408A (V of 1505). 
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sentences of death, to exercise in his discretion the powers con- 
ferred upon the Provincial Government by ss. 401 and 402. This 
follows from the provisions of s. 205 (1) of the present Govern- 
ment of India Act which has conferred upon the Governor-General, 
acting in his discretion, as respects sentences of death, all powers 
of suspension, remission or commutation of sentence as were 
vested before the commencement of Part III of the Act in the 
Governor-General in Council. "The effect of s. 402A of the Code 
read with this section is the elimination of the Government of 
India in regard to the exercise of powers of clemency for a person 
convicted in a Province. 


By statute the Governor-General’s powers of interference are 
restricted in a Governor's Province to sentences of death only, but 
no such restriction applies to the exercise of powers that may be 
delegated to him by His Majesty.* By Letters Patent passed under 
the Great Seal of the Realm constituting the office of the Governor- 
General of India (dated the 5th March, 1937) the Governor- 
General is authorised and empowered in His Majesty’s name and 
in his behalf to grant to any offender convicted in the exercise of its 
criminal jurisdiction by any Court of Justice within His Majesty's 
territories in India a pardon, either free*or subject to such lawful 
conditions as to him may seem fit. t 7 

There is also statutory saving for His Majesty's prerogative 
right to grant pardons, reprieves, respites or remissions 
of punishment. tf Doubt has been expressed in certain 
quarters,§ relying on Nadan v. The King,|| as to the 
power of a Dominion to _ affect His Majesty's pre- 
rogative of mercy. There is, however, no ground for such doubt 
in view of the provisions of the Statute of Westminster, 1931,4% 
and the decision in The British Coal Corporation v. The Kirtg** 
to the effect that a Dominion Legislature may abolish any part of 


* «. 205 (1) of the India Act, 1935. 

' cl. 2 read with sub-section (2) of s. 205 of the India Act, 1985. 

> 8. 205 (2) of the India Act, 1935. 

§N. Reja Gopala Ayyangar: The Government of India Act, 1935, pp. hdl 
| A.C. 500 (1935). 

Ta. 2 (3). 

*"* A.C. 4862 (1926). . 
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the royal prerogative in so far as it was applicable to that Domi- 
nion,. The case in India is different. 

The statutory allocation of powers under the new 
India Act necessitated a drastic amendment of the old 
procedure as regards suits and proceedings in which the 
Government were involved either as plaintiff or defendant 
(the Secretary of State in Council formerly represented them); 
and provisions have accordingly been made by which the Federa- 
tion may sue or be sued by the name of the Federation of India 
and a Provincial Government may sue or be sued by the name of 
the Province.* Special provisions have been made in the case of 
any liability arising before the commencement of Part III of the 
Act or arising under any contract or statute made or passed before 
that date. t 


“ Now, although there are, as we have seen, sections of the 
Act derogating from a Federal plan, there is 
Suits and proceedings. no denying the fact that the Constitution 


set up is in the main and in substance 
distinctly of a Federal type despite the source from which 
it has emanated: and Ministers, who are anxious to en- 
large the ambit of powers of the units, have enough ground to 
work upon. Nor does the provision as to the vesting of residual 
powers constitute in any way rejection of the Moslem demand 
unless the power of the Governor-General in this behalf comes by 
convention or usage to be exercised not in his discretion as 1s re- 
quired under the Act but on the advice of his responsible Ministers 
the majority of whom are likely to be Hindus so long as the Legis- 
lature is elected or formed as at present or as contemplated under 
the present India Act on a separate electoral basis. The Federal 
system as envisaged in the present Government of India Act 1s, 
however, a type by itself; it is sui generis. 


* 5. 176 of the India Act, 1986. 
+ s, 179. 








CHAPTER XIX 
CONCLUSION 


There can be no right, proper and effective solution of the 
problem of minorities in India unless it is 
ee ee, based on a frank recognition of certain essen- 
tial facts and principles. The Indian prob- 
lem has peculiar and distinctive features of its own. Although the 
Mahomedan and other minorities do not in all cases satisfy the 
numerical test laid down in the League decisions in_ re- 
gard to local or regional claims to protectien, they can- ~ 
not be treated as of no account. The relative or _ pro- 
portionate strength of the minorities is of course a _ point 
to be considered in any scientific scheme of protection, but 
the huge numerical strength of the Mahomedans and of the Hindus 
and the Sikhs, wherever they are in a minority, and the large in- 
terests that each has created in the country and its importance in 
the social economy are factors to be reckoned with. Speaking of the 
Mahomedan community the late Maulana Mahomed Ali said 
that “‘ a community that in India alone must now be number- 
ing more than seventy millions cannot be easily called a minority 
in the sense of Geneva minorities...... ‘" The Maulana was, if we 
may say so, perfectly right in the view he felt constrained to 
express. 

On the other hand, it ought to be remembered that in Europe 
the minorities, who were sought to be protected under the Inter- 
national Treaties, were forced in most cases to accept hew 
‘" nationalities '" and swear allegiance to new States generally 
controlled by peoples alien in race, language and culture and, in 
some cases, in religion also. No such drastic change is contem-' 
plated in the reconstruction of the Government in India. 
There was no question of the -re-drawing of her political 
tihap except in the case of Burma which has been separated from 
India under the present constitutional arrangements, or of 
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the revision of her frontiers as in Central and Eastern 
Europe. There is no change in political allegiance, although a 
wide extension of popular control over affairs relatiag to public 
business has been effected under the new Constitution partially at 
the Centre and, in a large measure, in the Provinces. Besides, it 
is a point yet to be proved whether the vast majority of the Maho- 
medan population come from a racial stock different from that to 
which the Hindu masses, the Indian Christians or the Sikhs 
belong. There is mass of evidence to the contrary. 

Whatever might be the nature and extent of protection 

guaranteed to minorities, it must not be 
Dangers in experiments. provided on the assumption that it will be 

temporary subject to revision or alteration at 
some future date based upon terms of agreement between the par- 
ties concerned. “If any particular demand put forward on behalf 
of any minority community is considered essential to ade- 
quate and effective protection, that demand must be conceded 
without any qualification. If, on the contrary, it is held to be 
such as to affect prejudiciajly the interests of the country as a 
whole, it must be rejected without regret. 

There is no use making a temporary or experimental 
arrangement. It is a risky proceeding. Any temporary 
makeshift is bound sooner or later to raise the question 
of status quo which it would be difficult to ignore as 1s 
clearly suggested by the general Moslem attitude towards the 
system of electorates. What has once been must always be, 
particularly when the questions involved are difficult and delicate 
to a degree such as those connected with the protection of linguts- 
tic, religious or racial minorities. Experiments in such matters 
may prove dangerous, and perhaps, on occasion, disastrous also. 
If a concession bad in principle and injurious in practice ts granted, 
those who make the concession will some day he faced with it 
fait accompli which it would be impossible to alter or modify save 
by resort to force or at least by the threat of force. | 

Tt is stipulated in regard to the Communal Award, of which 

no thoughtful and impartial student of poli- 
An agreed solution. ® ¢ieq] science and constitutional law can 
remote possibility, approve = Teast Ov principle, that it ean- 


98 
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not be altered except by agreement between the parties 
affected or by Order in Council by His Majesty. It is 
only “ commansense that if a particular community has by 
the award been placed in a position of vantage as a com- 
munity, it will not of its own accord give assent to its modifica- 
tion unless the modification proposed further consolidates its ad- 
vantageous position; and we have serious doubts if the communi- 
ties, who stand to gain by the provisions of the award, 
will ever be parties to an agreed solution even if such solution may, 
on grounds of public policy as well as in the interests of communal 
peace and harmony, be considered urgent, imperative and 
essential. 

Nor is it clear from the present Government of India 
Act and the discussions: on the Bill in Parliament what 
the ‘“‘ agreement ’’ contemplated. in Mr. Macdonald's pledge 
actually means—a gap in the instrument which is likely 
to accentuate communal bitterness and fan the flames of 
communal jealousy and bitterness. Apropos of the provi- 
sions of the Bill as subsequently incorporated in s. 308 of the 
Act a considerable body of Mahomedans declared that their com- 
munity would not be satisfied unless it was definitely laid down 
that no proposals for alteration of the provisions of the award 
would be accepted should that community as represented in the 
appropriate legislature fail by a decisive majority (say by 2/3rds, 
3/4ths or 4/5ths majority) to approve of them. They demanded, a 
in other words, such statutory protection of the award as, at 
present and im circumstances one can foresee to-day, would render 
it absolutely unalterable. His Majesty's Government appear, 
however, to have made the communal settlement a rather mgid 


instrument for all practical purposes, although they have not -ac- 
cepted the proposal referred to above. 


It is again difficult to explain, on constitutional grounds, 


why on a complicated “issue like the communal problem Parlia- 
ment should have allowed itself, apparently at the instance 
of Mr. Maedonald and his colleagues, virtually to place 
the matter in the hands of communalists in India _ es- 
pecially when care was taken to impose umnecessary and 
unealled-for restrictions on the law-making powers of the 
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Federal and Provincial Legislatures in other respects. It 
is submitted that when there was no objection to settlement by 
“agreement "" without the intervention of Parliamhent or His 
Majesty's Government the matter might have been referred to an 
Inter-[mperial Tribunal, or better still, to an International Tribu- 
nal of detached, independent and impartial experts. It was 
perhaps not without reason that His Majesty's Ministers respon- 
sible for the award should have become suspect in the eyes of 
Indian nationalists. 


Nor, in our considered judgment, has the case been convinc- 
ingly made out for ten years’ restriction as envisaged in Mr, 
Macdonald's announcement accompanying the award and re- 
affirmed in the relevant section of the India Act. Even if by the 
operation of a nfiraculous phenomenon or on account of a healthy 
change in inter-communal relations in the country the communities 
arrive at an agreed settlement, for ten years after the coming into 
force of the revelant part of the Act their efforts in the direction of 
communal peace may be frustrated. They may have to 
stay their hands, shut their ears and close their eyes, 
and the award will go on functioning without interruption 
in spite of them unless in the meantime a sympathetic, accommo- 
dating and kind-hearted Secretary of State advises His Majesty to 
issue an Order in Council incorporating the settlement. It is to 
be noted, however, that the point urged against this procedure is 

* technical rather than substantial; for should an agreed formula be 
arrived at the British Government would in all probability accept tt. 


While it is recognised that so long as minorities, who con- 

; stitute a large mass of the country's 

ga must be political Hopulation, are not reasonably protected the 
_ State cannot function with any measure of 


success, the fact has to be borne in mind that no devices 
should be adopted which are likely to assail the foundations of 
national democracy. The division of the State into watertight 
communal compartments frustrates its object and defeats its pur- 
pose. There is ample room for the growth and development of 
parties in modern democracies; 1n fact parties keep them efheient 
and always on the alert, But parties must be based on political 
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- ‘iliels'x and on economic principles and in no case on religious doc- 
-_ trines or race prejudices. 

In Europe there are thinkers and statesmen who are 
sincerely anxious to seek refuge from the aggressive and militant 
orthodoxy of a national State in the quiet and kindly adaptibility 
to modern needs and circumstances of what they call an un-nation- 
al State, Take the Versailles Treaty. Mr. Asquith called it a 
‘* folly "’ and said that it contained *‘ the germs of a future war.’ 
Folly it was for more reasons than one, but will the revision of 
frontiers alone give a war-weary world the peace it needs so 
much? It is impossible to devise frontiers in Europe or elsewhere 
in such a manner as to give every ethnological, religious or linguis- 
tic group a self-contained State. There must be mixed populations 
from the very nature of the circumstances. What,is needed, there 
fore, for a lasting solution of the problem is wide outlook, human 
sympathy and mutual regard for each other's legitimate rights. 
The new Roumanian Constitution of February, 1938, followed by 
a Royal Ordinance of May of the same year, would give food for 
thought to harassed statesmen in Europe and India. Of course 
they contain nothing new practically. They reproduce the stipula- 
tions of the Guarantee Treaties and ofthe laws already in force. 
It is, however, the spirit that matters. It is the spirit of enlighten- 
ed statesmanship—may be the bourgeois-defnocratic spirit—that 
scems to inform the policy of King Carol and his Government. 

But will it satisfy the minorities? Perhaps their wounds are « 
deeper than what appears on the surface. Perhaps, throughout 
Europe, their clamour is for something no State can concede 
without undermining its territorial integrity. What has 
happened in Czecho-Slovakia may occur in Roumania, Hun- 
garv, Poland or in any other State. Was not Caecho- 
Slovakia considered to be one of the best-admjnistered Succession 
States in Kurope from the standpoint of minorities protection by 
competent observers only three or four years ago? Almost the ~ 
whole of Central and Eastern Europe is in the process of dissolu- 
tion. ‘The germs of internal disruption are there. There is dis- 
trust and suspicion. The entire atmosphere is inimieal to any 
peaceful solution of the outstanding problems. For the present the 
wistful eyes of Europe are riveted on Dunzig and Ruthenia; 


» .~ 
— 
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and Poland, Hungary and Roumania all demand Ruthenia. 
In the background Russia gives no evidence of her faith 
in a self-denying ordinance. By a Vienna settlement part 
of Ruthenia has been given to Hungary; its long-promised 

tonomy has been conceded; and its official name has been 
changed to Carpatho-Ukraine. But where, one wonders, is the 
end of this mad race for power in Europe! In India the best and 
most effective solution of the problem of minorities ought to be 
sought not in the legal and extra-legal emphases on communal, 
religious, caste or racial differences but in the steady development 
of forces tending to the evolution, largely on an economic plane, of 
a healthy political platform and to the advancement of the general 
culture of the nation. 


It is true that people of a particular sect and professing a 
particular religion understand and appreciate one another 
more easily than new and strange faces. They have the 
same bias and prejudice, appreciate the same kind of en- 
joyment, have the same outlook on life and social behaviour 
and detect the same inexorable hand of Providence in 
the mysterious scheme of creation. Certain types of mis- 
behaviour they agree -in dismissing as naught; for others 
they are unanimous in invoking the aid of Satan and 
his brood. But+the importance of these factors is liable 
to be rather too much exaggerated. There are influences of envi- 
ronment due largely to political, geographical, economic and ch- 
matic causes which are probably more powerful tn determining 
habits of thought and social or publie eonduct than factors 
of caste, religion or race. In the new era of monopoly capitalism 
even these influences are liable to be overshadowed by class 
consciousness. Hindus, Mahomedans and other communt- 
ties, who have permanently settled down in this land, 
should proceed together along lines of territorial and_ political 
loyalty than along those which in India as elsewhere have led to 
the splitting of human blood and the breaking of neighbours’ heads. 
There must, however, be the amplest measure of rehzious and 
social freedom in the country which ought to be adequately pro- 
tected against interference by persons for the time hemes control- 
ling the machinery of government, 


* 
a 
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Certain: principles such as freeddm of speech, protection from 
arbitrary arrest and guarantees to minorities 
in connection with their religious observanc- 
es and linguistic and social rights, ought to 
be treated as fundamental to the constitutional system and must 
not be invaded or encroached upon either by the legislature or the 
executive except by a special procedure, to which access is not al- 
ways possible and convenient That system has been adopted in 
the United States, as will be clear from the First Amendment 
(Article I) to its Constitution.* The statutory guarantees suggest- 
ed should not be subject to modification or alteration save by 
recourse to the usual process of constitutional change prevalent, 
for example, in America. Article V of the American Constitution 
lays down : 


Certain guarantees funda- 
mental. = 


. 

‘The Congress, whenever two-thirds of both Houses shall deem it 
necessary, shall propose amendments to this Constitution, or, 
on the application of the Legislatures of two-thirds of the 
several States, shall call a Convention for proposing amend- 
ments which, in either case, shall be valid to all intents 
and purposes, as part of this Constitution, when ratified by 
the Legislatures of three-fourths of the several States, or by 
conventions in three-fourths thereof, as the one or the other 
mode of ratification may be proposed by the Congress: pro- 
vided that no amendment which may be made prior to the 
yearnone thousand eight hundred and eight shall in any manner 
affect the first and fourth clauses in the ninth section of the 
first article; and that no State, without its consent, shall.be 
deprived of its equal suffrage in the Senate.” 


Sir Te} Bahadur Sapru expressed the opinion that ‘* provi- 
sion may be made in the Indian Constitution for alteration of the 


. 

Congress shall make no law respecting an establishment of religion. or prohibiting 
the free exercise thereof, or abridging the freedom of speech, or of the press, or the right 
of the people peaceably to assemble, and to petition the Government for a redress of 
grievances."" ‘The first cight amendments, it may be noted, are restrictions on the 
Federal authorities and not on the States. These confer nights which a citizen im entitled 
to claim: against any law or process of the United States Government. If, however, he has 
to sock any remedy against a State, recourse is probably to be had to the " later portions 
of the first section of the fourteenth amendment."" The cause for action against a State 
arises “ not because these rights are enumerated in the first cight amendments, but 
becanse they are of euch « nature that they are included in the conception of due process 
of law “' (Twining v. New Jersey, 211 U. 5, 76, 90 (1908) ), % 


_ ** 
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Act similar to that in the South Africa Act...... "* There will be 
support for Sir Tej Bahadur’s view so far as the Fundamental 
Rights of the people are concerned. The law on the subject is 
stated in s. 152 of the Union of South Africa Act which provides : 


a “ Parliament may by law repeal or alter any of the provisions of 


this Act: Provided that no provision thereof, for the operation 
of which a definite period of time is prescribed, shall during 
such period be repealed or altered: And provided further that 
ho repeal or alteration of the provisions contained in this see- 
tion, or in sections thirty-three and thirty-four (until the 
number of members of the House of Assembly has reached 
the limit therein prescribed, or until a period of ten years has 
elapsed after the establishment of the Union, whichever 1s 
the longer period), or in sections thirty-five and one hundred 
and thirty-seven, shall be valid unless the Bill embodying such 
repeal or alteration shall be passed by both Houses of Parlia- 
ment sitting together, and at the third reading be agreed to by 
hot less than two-thirds of the total number of members of 
both Houses. A Bill so passed at such joint sitting shall be 
taken to have been duly passed by both Houses of Parlia- 
ment.’ 


The entreriched provisions specified in this section are 
mainly of two kinds, namely, (i) those which 

ta “ a position 1% might not be altered for ten years after the 
passing of the Union Act, and (ii) and those 

of ss. 35t¢ and 137,¢ which refer respectively to the qualifications of 
voters in the Cape and to the language rights and which might not 
be repealed or altered save with the assent of the two- 
thirds of the total number of members of both Houses of the 
Legislature. Strictly from the point of view of law as distinguished 
from any understanding, the Union Parliament has power, on the 
passing of the Statute of Westminster, 1931, to alter or repeal 
the entrenched sections dealing with the native vote and the 
language rights or any other section without following the 
procedure required under s. 152. It is true that the Status ol 


*Sapru: The Indian Constitution, p. 158. . , = 
' Read paragraph VIT of the Royal Instructions (Edward FR, and T) In 4 
Instructions have no longer any force in view of «, 5 of the Status Act 
2 t Read «6. 1 of Act Wo. 8 of 1925, as regards Afrikaans, 
.- 
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the Union Act of 1934 has not repealed the section, but it has not 
saved it either to the extent and in the manner it has sought to 
protect the provisions of s. 106 (relating to appeals to the King in 
Council) or the provisions of ss. 150 and 151 of the Union Act.* 
The legal position at present, however, is that no Imperial 
statute which is part of the law of the Union binds the Union 
Parliament against its will as expressed in its valid legislation and 
that, so far as local legislation is concerned, it is always open to 
repeal or amendment locally. 

Another point should be noted in this connection. The pro- 
cedure set out in s, 152 is different.from that prescribed in s. 63 
which specifies the manner in which disagreements between the 
two Houses may be disposed of. A joint sitting under the latter 
section takes place where a deadlock has been created as a result of 
disagreement between the two Houses on the merits of any measure 
while a Bill contemplated under s. 152 must originate in a joint 
meeting. Secondly, under the deadlock clause a bare majority of 
members present at the joint sitting is sufficient to validate a 
measure While under s. 152 at the third reading of the Bill in 
question it must receive the assent of two-thirds of the total 
number of members of Parliament. t 

To be free a people must be able to choose their rulers at stated 
A etatutore communs, l2tervals because there iseno other ‘way of 
majority subversive of forcing their needs and requirements on the 
responsible government. = attention of the Government. It is essential 
and fundamental, therefore, to the conference of power that the 
machinery of executive government should not be at the disposal of 
a permanent set of men not responsive to public opinion and not 
liable to be unseated by a popular verdict. ‘*‘Responsible Govern- 
ment,’ as Professor Laski puts it, ‘‘ in a democracy lives in the 
shadow of coming defeat; and this makes it eager to satisfy those 
with whose destinies it is charged.’’ A statutory majority for any 
community in the Legislature under a system of responsible . 
government tends to transfer power from the people toa 
coterie and is, therefore, inimical to the growth of politi- 


* as. 10. 


+ Kennedy and Sehlosberg: The Law and Custom of the South African Consti: 
tution, pp. 74, 84, 09, 100, 102, 109, 100, 110, 232-33, and 298-42. % 
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cal responsibility in the conduct of the affairs of State. 
Equally, if not more, important, is the point that adequate safe- 
guards should be provided in the Constitution against centrifugal 
tendencies, especially against any tendency of what is known as 
imperium tm imperio, 

The provisions of the present India Act as regards the residual 
power seem to us to be neither sufficiently clear nor adequate to the 
peculiar requirements of the country.. That power is denied to the 
Federal Legislature—a concession to Moslem sentiment. — The 
power to allocate it is instead vested in the Governor-General acting 
in his discretion—perhaps a recognition of the urgent and impera- 
tive need for a Central bias. One will not be surprised if in the 
inevitable conflicts between the Governor-General and his respon- 
sible Ministers on this issue the real intention of the authors of the 
Act is frustrated, It is, however, to be hoped that in the process 
of constitutional development the Governor-General will refrain 
from intervening in his discretion in what we consider to be a 
legitimate Federal sphere of legislative or administrative activity. 
There is no reason to think that the residual power, should it 
come to be exercised by the Centre, would be used against the 
interests of minorities having regard to the composition of the 
Federal authorities and to the special protection otherwise 
guaranteed to them. 

If thie boundaries of the Provinces are attempted to be revised, 
the alteration must be made with the greatest 
possible caution and after the fullest exa- 
mination by an expert and independent Com- 
mission of Enquiry so that no new Province may be created which 
might encourage disruptive forces by alliance with foreign 
Powers and no Province already in existence may be so strengthen- 
ed“ as to enable it to defy the authority of the Centre in 
matters affecting the life of the nation as a whole. The new 
India Act has laid down a detailed procedure by which 
steps may be taken to (a) create a new Province, (b) 
increase the area of any Province, (c) diminish the area 
of any Province, and (d) alter the boundaries of any Province.* 


The problem of bonnd- 
aries revision, 


*>s 200. It ia to be read with «. 808. The total membership of either Chamber 
of the Federal Legislature is saved, and alterations that may be lawfully effected shall not 


96 : 
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The power in this behalf may be exercised by Order 
in Council subject to the condition that the Secretary of 
State will have, before the draft of the Order is _ laid 
before Parliament, to ascertain, in accordance with any 
directions that may be issued by His Majesty, the views of the 
Federal Government and Federal Legislature and of the like autho- 
rities of the Province concerned, both with respect to the proposal 
for the Order and with respect to the specific provisions to be em- 
bodied therein. It is understood that no action will be taken in 
opposition to the clearly expressed views of the authorities in India 
likely to be affected, but the safeguard in law is not effective for 
the obvious reason, first, that His Majesty may not issue any direc- 
tions to ascertain the views of the Indian authorities concerned, 
and, secondly, that the views of the Indian authorities, if at all 
ascertained, have under the section no binding effect.* For pur 
poses like these which involve complicated racial, linguistic, 
administrative and financial questions the setting up of an inde- 
pendent and expert Commission of Enquiry to report and make 
recommendations seems to us to be the only right and correct 
procedure. Such a Commission may throw light where it is 
needed; it may be depended upon to approach the issues without 
any bias and ina spirit of scientific détachment. 

Bengal, by the way, has a legitimate grievance, according to 
a considerable section of public opinion, in that His Majesty's 
Government have completely ignored its demand that on grounds 
of culture, language and natural affinity certain districts in Bihar 
and Assam should have been transferred to it especially when 
note is taken of the fact that concessions have been made to the 
peoples in Sind and Orissa without regard to the heavy financial 
liabilities of a new Province which the Federal Exchequer will 
have to undertaket for the purpose for a considerable pertod of 
affect the majority given to ® community in that Legislature under the award in, 
reepect of, a Province. 

* An analogous power was vested under #. 52A of the repealed statute in the 
Governor-General in Council exercisable with the sanction of His Majesty previously 
signified by the Secretary of State in Council. In exercise of that power Burma wae 
constituted into a Governor's Province in 1021. The change is in accord with the status 
of the Governors’ Provinces under the Federal system, but the expression ** 
*. 200 treans either a Governor's Province or a Chief Commissioner's 

+ Cf. #5. 118-120 of the British North America Act, 1887. 


or in 


Province "* in 
Province. 
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time, if not permanently. It would be unfair not to add that in the 
Schedule to the Government of India (Distribution of Revenues). 
Order, 1936, grants-in-aid have been provided not only for Sind 
which is a Mahomedan majority Province but also for the United 
Provinces, Assam, the North-West Frontier Province and Orissa 
all of which save the Frontier Province are Hindu majority units.* 
These grants are charged to the revenues of the Federation. T 


There is demand for new Provinces on a linguistic basis in 
nee Andhra in Madras and Karnatak in Bombay 

rag pemeyee redistribution — while in Bihar there appears to be a growing 
section of epinion that the claims of Chota 

Nagpur in this regard should not be brushed aside. The use of a 
common speech is doubtless “* a strong and natural basis "" for a 
BPederal unit. ‘‘,But,’’ as the Simon Commission point out,} 
‘* it is not the only test—race, religion, economic interest, geo- 
graphical contiguity, a due balance between country and town and 
between coast line and interior, may all be relevant factors.”’ 
They add that ‘‘ most important of all perhaps, for all practical 
purposes, is the largest possible measure of general agreement on 
the changes proposed, both on the side of the area that is 
gaining, and on the vide of the area that is_ losing, 
territory.'’ Nor can the question of administrative and financial 
adjustments involved *in redistribution be ignored. While due 
weight is to be given to the considerations emphasised by the 
Simon Commission these cannot be effectively urged either — in 
support of the existing distribution of Provinces or against re- 


*1. The United Provinces : 25 lakhs of rupees in each year of the first five years 
from ,the commencement of Part TIT of the Act. 
® Assam: 30 lakhs of rupees in each vear. 
& The North-West Frontier Province : 100 lakhs o° rupees in cach year 
4. Orissa: In the first year after the commencement of Part III cf the Act, 
47 lakhs of rupees; in each of the next four succeeding years, 43 lakhs of rupees; and in 
every subsequent year, 40 lakhe of rupees, 
& Sind: In the first year after the commencement of Tart [Il of the Aet, 
110 Iakhs of ropees; in each of the next nine years, 105 lakhs of rupees; in each of th 
next twenty years, 80 lakhs of rupees; in each of the next five years, 65 lakhs of rupes 
in cach of the next five years, 60 lakhs of rupees; and in each of the next five vears, 
lakhs of rupees. 
+ Para. 9 of the Schedule. 
> The Simon Report, Vok II, Pp 25 See aleo the Nehru Report. pp. 61-69 
* 
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distribution as such. There is, on the whole, a strong case for 
reopening the question of redistribution of Provinces. 
The rule of law depends to a large extent on an independent, 
impartial and competent judiciary. No safe- 
The mule of law and the cuards are worth the paper on which they 
are Written unless they are enforced effective- 
ly. In well-organised and democratic communities it 1s 
regarded as an elementary principle that the interpretation of law 
should be entrusted to the judges who at least within 
limits inherent in the social order can arbitrate fairly and = im- 
partially between the State and its citizens and, in a Federation, 
also between the Centre and the units or between the units 
inter se. This makes it essential that high judicial appointments 
should be held during ** good behaviour *’ and that the judiciary 
should be otherwise strengthened and rendered immune from the 
corrupting influence of political intrigue. The judge who looks 
forward to the executive for his security of tenure or for his promo- 
tion, or the judge who is encouraged to look to a political career as 
a source of future distinction cannot retain that detachment and 
independence of mind which is the pivot of his position.* 


In England “‘since 1700, it has been the general policy of the 
legislature to secure the independence of judges by making their 
tenure of office secure during good behaviour. The judges of the 
superior courts hold office during good behaviour, but can be dis- 
missed on an address presented by both Houses of Parliament.’’ t 
In the self-governing Dominions} the judges of superior courts are 
appointed by the Governor-General or the Governor-General in 
Council but they hold office during good behaviour and are remov- 
able, as in the case of judges in England, only on an address from 
the legislature. There is no reason why the present system in 
India should not be approximated to that prevalent in England 


"Cf. the Britiah Judges” memorandum of Dee. 4, 1931, protesting against the 
propowal for the “" economy cute “" in their ealaries and against the judges being treated 
as servants of the Crown in the sense that the executive are treated as servants of the 
Crown, It was placed by Lord Sankey before the House of Lords in July, 1933. 

{ Maitland: Constitutional History of England, p. 429, 

+ The British North America Act, 1867, ss, 96-99; The Commonwealth of Australia 
Act, 1900, «, 72; The South Africa Act, 1000, as. 100-101. 

> 
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and in the Dominions to make the judiciary independent of the 
executive. 
In certain respects of course the new India Act is an improve- 
ment on the statute now repealed,* especially 
The present Tndian-sy* in so far as it relates to the constitution of 
the judiciary save as regards the eligibility of 
members of the Indian Civit Service for appointments to the 
highest tribunals. The mode of appointment of the High Court 
Judges under the old Act is in the main preserved and the same pro- 
cedure is to apply mutatis mutandis to the appointment 
of the Federal Court Judges. They are appointed by 
His Majesty by Warrant under the Royal Sign Manual. t 
As regards tenure, however, a change in law has been 


effected: Under the repealed Act every judge of the High 
Court held éffice during His Majesty's pleasure, and any 


such judge could resign his office, in the case of the High Court at 
Caleutta, to the Governor-General in Council, and in the other 
Provinces, to the appropriate ‘* local Government.""} The present 
Act provides instead that a High Court Judge is to hold office 
until he attains the age of sixty years provided (a) that 
a judge may resign his office to the Governor§ or (b) that 
a judge may be removed from his office by His Majesty by 
Warrant under the Royal Sign Manual on the ground of mis- 
behaviour or of infirmity of mind or body, if the Judicial Com- 
mittee, on reference being made to them by His Majesty, report 
that the judge ought on any such ground to be removed. || 

A like procedure is adopted as regards the tenure of a Federal 
Yourt Judge except that he is to hold office until he attains the age 
of sixty-five years, that he may tender lis resignation to the Gover- 
nog-General and that the office of the Chief Justice of the Federal! 


* The whole Government of India Act, 1915; the whole Government of India 
(Amendment) Act, 1916, except sections sx and cight; and the «hole Government of 
India Act, 1919, except the Preamble and sub-section (1) of section forty-seven, have been 
repealed (Tenth Schedule to the Government of India Act, 1035 ) 

+ as. 200 (2) and 220 (2) of the new Act and «. 110 (2) of the old Act 

Ia. 102 (1) and (2). 

& The old difference in status between the High Court at Calcutta and the other 
High Courts in India i thus abolished. » logical sequence to the Federal system. 

f i} ws, 220 (2). . 
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Court is not open to members of the Indian Civil Service.* 
Formerly, therefore, the High Court Judges held office “‘ during 
- His Majesty's pleasure *’ while under the new Act both they and 
the Federal Court Judges hold during what in law is called ‘* good 
behaviour."" But the provision as to reference to the Judicial 
Committee for report for dismissal emphasises the subordination of 
the Indian judicial system to London. 

The Secretary of State in Council was authorised under the 
Government of India Act to fix the salaries, allowances, furloughs, 
ete., of the Chief Justice and the other Judges of the High Courts, Tf 
and their salaries and pensions were non-yoted.{ Under the 

Act their salaries, allowances, pensions, etc.,§ as well as 
those of the Federal Court Judges,|| are determined by His 
Majesty by Order in Council. The salary of a judge or his rights 
in respect of leave or pension, cannot be varied after his appoint- 
ment. The salaries of the Chief Justice and other judges of the 
Federal Court and those of the Chief Justices and other judges of 
the High Courts have been respectively specified in the Govern- 
ment of India (Federal Court) Order, 1936, and the Government 
of India (High Court Judges) Order, 1937.** 

In the latter Order the rank of .judges including the 
Chief Justice is also specified, but confusion may arise 
as regards the precedence of the Federal Court Judges 
as compared with the Chief Justices of the Provincial 
High Courts. The scale of salaries is perhaps no guide, for while 
a Federal Judge's salary is fixed at Rs. 5,500 per month, the 
annual salary of the Chief Justice at Madras, Bombav. 
Allahabad, Patna and Lahore at Rs. 60,000 and _ that of 
the Chief Justice at Nagpur at Ks. 50,000. The annual 


salary of the Chief Justice at Calcutta is Rs. 72,000.° 


In the Commonwealth of Australia there has been trouble 
over the question of precedence in view of the existence of 
Federal and State lists. The Federal list places State Chief 
Justices below the High Court Judges while the States give prece- 


=e. 200. fi s. 201, 
+ «. 104. § Pars. 4. 
T72Z2D (3) (ie) and (oe). 


as ** Para. 5, Second Schedule. 
&. ; 2 
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dence to their Chief Justices over the High Court Judges. The 
gap in the new India Act is unfortunate, although the question of 
rank is of little or no importance except on ceremonial State or 
Court functions. a ; 

The salaries, allowances, and pensions payable to, or 
in respect of, the judges of the Federal Court are charged 
to the revenues of the Federation* whereas the expenditure in 
respect of the salaries and allowances of judges of any High Court 
is charged to the revenues of the Province concerned.t But the 
pensions payable to, or in respect of, judges of any High Court are 
charged to the revenues of the Federation and not to those of the 
Province, and Professor Keith’ is not correct in suggesting tha 1e 
salaries of the judges of any High Court are charged to the revenues 
of the Federation. + 


Equally serroncous perhaps is Professor Keith's view 
that the powers of the High Courts “ are continued§ under 
the new Act,"’ for if a comparison is made between the provi- 
sions of s. 107 of the repealed statute and those of s. 224 of the 
present Act reduction in powers of the High Courts becomes evi- 
dent. Under the old regime any High Court could direct the trans- 
fer of any suit or appeal from any court subject to its appellate 
jurisdiction to any other court of equa] or superior jurisdiction, || 
but that power segms to have been taken away by the new Act 
which lays down that nothing in s. 224 shall be construed as 
giving to a High Court any jurisdiction to question any judgment 
of any inferior court which 1s not otherwise subject to appeal or 
revision.{ Subject to this and the other provisions of Part IX 
of the Constitution Act or of any Order in Council made under 
this Act or any other Act and of any valid Act of the appropriate 
legislature,** the jurisdiction of, and the law administered in, any 

« 





*«. 33 (3) (dd). 

ta. 78 (3) (dd). 

* Keith: The Governments of the Britesh Empire, p. S60. 

§ Ibid., p. 578. 

is. 107 (6). 

© «=. 224 (2). For the purposes of «. 555 of the Criminal Procedure Code, s. 224 of 
the Government of India Act, 1935, has been substituted for * 107 of the Government 
of India Act, 1915. 

** « 226 and entry 2 in List IT of the Seventh Schedule 
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1 “existing High Court, and the respective powers of the judges 


thereof in relation to the administration of justice in the court 
shall, however, be thie same as immediately before the commence- 
ment of Part IIL of the Act.* Besides, if on an application 
properly made a High Court is satisfied that a case pending in 
an inferior court, oe a case which the High Court has power 
to transfer to itself for trial, involves or is likely to involve the 
question of the validity of any Federal or Provincial Act, it shall 
exercise that power. t An application in this behalf shall not be 
made except, in relation to a Federal Act, by the Advocate- 
General for the Federation and, in relation to a Provincial Act, 
by the Advyocate-General for the Federation or the Advocate- 
General for the Province.t 





This reduction in power as contemplated in s. 224 (2) 
is extremely unfortunate in view of the 


Powers of Fagh Courts constitution of special tribunals or Boards 
set up from time to time under special laws 
and the extraordinary powers vested in them, It may have -un- 


desirable consequences so far as the civil liberties of the people and 
the rights of minorities or classes are concerned. In this respect 
the present system is decidedly a change for the worse as compared 
with the one it has replaced unless reliance can be placed in a 
given case on the provisions of s. 225. 


As in the case of the composition of the Council of 
Ministers at the Centre or in a Province, there is no 
statutory provision for representation of minorities in the 
Federal Court or in any High Court. But it has been 
a long established convention in this country that in the 
appointment of judges of the High Courts the claims of 
important minorities are taken into consideration, and that cot 
vention has been followed in selecting the personnel of the Federal 
judiciary.§ There is wide suppert for such practice, but what 


e. 


* #. 223. 
{ ». 225 (1). 
>a. 225 (2). 4 2 
“ § Of the three judges including the Chief Justice at Present constituting the Court, 
one is a European Christian, another is a Mahomedan and the third is a Hindu, All the 
" - Disicke 
x 
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“shi tld at the same time be borne in mind is that efficiency must oar 
be sacrificed to the claims of any community. > oe 
Now it is a well-known fact that modern legislation is so % 7 








. ‘ os massive in bulk and so yaried in character 
© ORPMical conta that the legislature in ordinary circumstan- 
es . ces is not competent to deal with it in all its 





details during. the short time at its disposal. The practice has, 
therefore, developed of passing Acts in broad and general terms and 
of leaving the details to be filled in by the departments concerned. 
This is inevitable; but it is exceedingly unwise, and perhaps dan- 
gerous, to give the executive departments complete immunity from 
ultimate judicial supervision and control. The departments should 
not be allowed to act both as a rule-making authority and as judge 
on their own acts. The judiciary should have power in such 
‘matters to decide whether the rules promulgated or orders passed >,» 
by the executive are legal and within jurisdiction or not. Crs: 
ea, a in other words, must not be allowed to legislate in sua 
a manner as to oust the jurisdiction of competent courts in rega 
to administrative law-making. 

The question has been raised as to whether or not the subject 









: ie . : . s 
: of minorities protection in India should — be 

International guarantees © hat 2 adh ol Bote } : : 

Seeger ar ny subjéct to international control. In this) | 


7. connection there is a certain section of opi- 
| thn in the country’ which has suggested that the principles and 


if procedure laid down by the League of Nations should be adopted 
. here. 





— “7? 


It raises an important issue beyond the limits of 
Municipal Law. The Austinian theory of sovereignty, 
which in practice has hardly ever held the” field, has now 
undergone a radical change under the stress of modern cireum- 
stances: for mankind, it is now generally admitted, have suffered 
much from the presumption that ** once a people had become mas- 4 
ter in its own house there was no limit to its power.” Democraé¥ 
itself is no guarantee of freedom and the rule of law, The problem 
‘+ pf freedom raises issues much wider-and larger than what internal 


three @ intents to have won general approval, The new appointment to fill the 
Sceneeiicesd bw Mr. Justice Javakar's elevation to the fucicss] (lammittee i in rocore 
with the general practice. 
‘ 
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. sanctions alone can tackle efficiently and satisfactorily. It raises — 

_ issues such as the freetlom of the individual set over against the 

~*~ community of which he is a member, the freedom of groups set 
ever against the State and the relation of States with one another. 
Viewed in this light the subject of minorities protection in India as 
in all other countries has both national and international aspects. _ 
* But the League of Nations has created a very bad precedent and | 
undermined its prestige as an International Court of Arbitration by 
having excluded from its jurisdiction a large number of European 
States that are its members. Moreover, recent developments in 

; Europe and outside give no hope that the League and its members 
will ever be able to act effectively m pursuance of the ideals which 

they profess in face of the threats of European dictators. Unless 

the effectiveness of the League is convincingly demonstrated there 

. is no sense in searching desperately for the Genevg cure for the ill8 

4 from which India is suffering at present. There is again 
‘a legal difficulty in bringing India under League control in 
respect of the protection of minorities inasmuch as no part of the 
British Empire including India is bound by any Minorities 
Guarantee Treaty, Convention or Declaration. The League can- 
not, therefore, of its own accord apply the principles of mino- 
‘rities protection and the procedure’ of its control to this 
country. Its functions, which have been clearly defined» 
in the Treaties, Conventions or Declarations; are restricted 
to minorities of those countries with which the Treaties 
have been concluded or which by Conventions or Declarations have 
accepted the principles of these instruments. Nor should the fact 
be forgotten that in no case, Treaty or no Treaty, can a petition by 
a majority legally seize the League for the purposes of protection 
according to the existing procedure. aA, 

5 For the expansion of the League's functions in regard te fhe 
protection of minorities in different parts of the world, it is sub- 
mitted that while the present is not without suspicion and un- 

- pi eacgns largely on account of a new phase of aggressive nation: 
alism in various parts of Europe and the humiliating position to 

» which the League and its members have been reduced, the future 

Pace i gay ee a . re international understand- 

: » hecessary sanctions. In- 
va i * 
* 
ks 











CONCLUSION Yh gl: 


trinsically and in ultimate analysis the problem of national 
minorities complicated as it is by such issues as immigra- 
tion, colonisation, nationality rights, alteration of State boun- 
daries, the reciprocal transfer of populations from one State to 
another on a compulsory or voluntary basis, etc., is international in 
its bearings rather than municipal; and it is hoped that nations 
would submit to expert and impartial arbitration where undue 
emphasis on national status and rights threatens to prove a dis- 
rupting and distintegrating world-force. 
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